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THE PENSIONS ACT, 1871. 

(ACT XXIII OF 1671). 

[Passed on the 8th August, 18^1.] 



• . 

, HISTORICAL MEMOIR. 

• 

Year. 

No. of 
Act. 

1 

Name of Act. 

How affected. 

1E146 

X»XI 

Pensions of Soldiers, Bombay 

Bop. Act VI of 1849. 

1871* 



^JXIIl 

Pensions ... 

• 

N.B. — Vi^ Schedule to this Act, 

Rep. in part, Act Xll of 1891 ; 
Amended (locafty), Act XXI 
of 1886. 
infra. 


Preamble. 


' Short title. 


Extent of Act. 


Commencement. 




An Act to consolidate and anfend the law relating to pensions and grants 
• ^ * by Government o; money or land-reyenue. 

Whereas it is expedient to consolidate and amend the law relating 
^ to pensions and grants by Government of money or 
land-revenue ; It is hftreby enacted as follows : — 

I. -^Preliminary. 

1. This Act 1 may be called the tensions Act, 
1871 : 

It extends ^ to the whole of British Indbi ; 

And it shall come into force ^ on the date of the « 
passing thereof, * 

(Notes). 

(1) Sta&ment of objeoti and reasoni^ 

For , See Gazette of' India, 1871, Pt. V, p. 141, A 

(2) ProceedingB in Council. 

For ,*See Gazette of India, 1371, Pt. v, pp. 314, 401, 683, 1056, [1147. B 

(3) Legi|lat)ve changes. • 

Vho words “ but not so as to affect any suit in respect of a pension or grant of 
money or land-revenue which may have been instituted before such 
^ date ” were repealed by the repealing and Amending Act, 1891 (XII 

• of 1891). . ' , 0 

(i^Nature of Act. . ^ • 

The Pensions Act, 1871, is an Act to consolidate and anfbnd the law relating 
to pensions hnd grants, by Government, of money or land revenue. 

• 4 B. 436. . • D • 



4 lot XXIII of ld7i (l^E PENSIONS act). [S. 1 

This ^Act '’—‘{Continued), 

Looking at the preamble to the Pensions Act and to the course of previous 
«« legislation it is clear that the intention of the ^Government of India, 
in consolidating and amending the laws on the subject, was to reserve 
to itself the right of considering the validity of claims in all parts of 
India to pensions and similar allowances conferred and granted by 
* ^ itself instead of allowing them to be submitted for adjudication to its 

own Courts. 2 B. 99 (103). ' D-1 

(5) JLot XXIII of 1871, Constructiqn of, rule ai to. 

{a) An enactment of a character so arbitrary as Act 'XXIII of i871, which 
purports to deprive the subject of his right to resort to the ordinary 
Courts of Justice for relief in certain cases, ought to be construed 
strictly, and the Court should not extend its operation further than 
the language of the Legislature required. 1 B. 623 (6 ^) ; 531 ;.30 B. 
101 = 7 Bom. L.R. 659 ; 29 B. 480 (490) = 7 Boro. L.B. 497 ;i:0 A. 
396 (398) ; 18 B. 625 (532). E 

(6) An instance of a refusal by the High Court of Calcutta to giv it any such 
extended constructions is the case reported in 23 W.R. 378. 1 B. 523 
(529). . . F 

(c) These cases show that the Court is careful to keep the operation of the Act 

within its proper limits. (Ibid,) G 

(d) The construction of the Act is not free from difficulty. 30 M. 153 (164) = 

2 M.L.T. 33. H 

(e) The argument “ that the Legislature could not have intended to i^uard 

pensions etc., from direct attack and ^ yet ahow them • to be sold 

up in execution of money or other decree,” is unsustainable in view 
of the principle of construction laid down ir IB. 523 ; 16 B. 731 
^ (736). ‘ I 

if) The Pensions Act must bo construed strictly, and the two cases (1 B. 76 
and 523) show that while it is material to consider the nature of the 
grant for the purposes of the Pensions Act, where the suit relates to 
money or land revenue, the point is not material whore the suit 
relates to the holding of land, and not to a grant of money or land 
revenue at all. 29 B. 480—7 Bom. L.B. 497. J 

(6) The PenBlons Act, application of. 

The Pensions Act applies to religious endowments, as well as to personal 
grants. 22 B. 496 ; 16 B. 537- P.J, 1896, p. 663. But see 2 M. 294 ; 
6 M. 302 ; 4 M. 288 ; 17 M.L.J. 649 {contra,) K 

(7) Yaumia allowance— PenBions Act. ^ 

Pensions Act (XXIII of 1871)^is not applicable to a allowance granted 

to a religious institution. 11 M. 283 ; 2 M. 294. L 

(8) Matam SerYlce Inam^PeoBionB Act* 


A Matam Service Inam granted for the support of the family of the grantee of 
a matam and described as a religious endowment is not a personal 
grant, but one primarily intended for the maintenance of the end^./- 
ment ; and, therefore, the provisions of Pensions Act (XXIII of 1871)’ 
are not applicable to it. 5 M. 302 ; 2 M. 294, * . H 

(9) Shave ki allowahce paid from the Government TreaBury. 

A suit for a deojiaration that the plaintiff is entitled to a is barred by Act 

/ y XIII oM871 (Pensions Act). 1*B. 76. n 
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I.— “TA/8 Act ••-{Continued). 

(10) ^Suit by aiiignee of penoion onder the Pemlons Aot. 

{(i) A V maintainable as no’auch^asRigntnent could|legalIy d>e made. C A. 

630. Bat see 7 A. 886. 0 

(6) But it is otbecwise where such assignment was made before the passing 
of the Pensibas Act. 7 A. 886, ■ P 

• • • 

(11) Sait for recovery of abkari reveiife. 

^ A suit for recovery of certain abkari resronue under a sanad granting water, 
• * trees, &c. , present and future oesses, and taxes and assessments'* pertain- 

ing to certain villages granted in tnam, was held to be governed by 
the Pensions Act, XXIII of 1871, as the tax in question was a money 

* * tax on the imposition of which, the grant, if it entitled the inamdar 

0 • to the tax, operated as a grant of money to be derived from the tax. 

• , 14 B. 573. Q 

• • 

(12) Suit for a deSlaration of plaintlff’B right to officiate as paWe 

A suit for a declari^tion of the plaintiff's eligibility to officiate as pafif of a 
• • village is noi^ prohibited by Act XXIII of 1871. 1 B. 531 [1 B. 75, D.] R 


( 13 ) Suit to recover cash ailowinoe from inamdar, by trustee of idol. 

« Plaintiff, as the trustee of an idol, sued for rocovegry of a cash allowance from 
the iivamdar of a village on the allegation that the latter, who was to 
receive the revenues of the village subject to the payment of theallow- 
Itncc to the idol, had misappropriated the same for three years before 
suit. Held, the claim wa^one falling within the Pensions Aot. 16 B. 

• 53ff. * 8 

( 14 ) Lands held free irom assessment— Grant of land revenue— Distinction— Appii- 
, jsation of Pensions Aot (XXIII of 1871). 

Freedom from liability to land revenue is not identical with holding a grant of 
* land revenue, any more than the extinction of an eal^ement by a 

person becoming sole proprietor of the property, servient as well fA 
dominant, is a grant of the easement. The land revenue arising from 
a man's own holding, when it is remitted and the land pays nothing, 
is rather extinguished than granted. 1 B. 75. T 






Lands held free from assessment, being lands held under a grant bestowing 
• them, and not merely the Government revenue arising from them, do 

not, therefore, come* within the scope of the Pensions Act (Bom. Sp. 
Ap. 607 of 1873, F.). (Ibid.) 0 

Grants of land revenue-free, as disfinguished from grants of revenue, do not 
come within the purview of this Aot, ,7 M. 191. Y 


There exists a broad distinction between claims to the soil, to which the Pensions 
Act, 1871, is inapplicable, and claims to moneys payable by Govern- 
ment, to which the provisions of the Pensions Act, 1871, apply. 29 
B. 480»7 Bom. L.R. 497. W 


i suit to recover possession of land or topbtain a declaration of a right to hold ^ 
land, being distinct from a suit for a grant of money or land revenue, 
does not*oome within the operation of th^ Pensions Act. 29 B. 480^* 

7Bom. .Ii.B.l97. . . • • ‘X ♦ 
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Aot XXIII of 187t (the pensions act). [S. 1 

l.—"TMs Atii "—(Oontinued). 

(U-a) C.P.C.. S. is—" The whole claim PenBloni Aot, XXIII of 1871. 

f 

S. 43 of the C.P.C. docs not apply to a claim which falls lender the Pensions 
Act, XXIII of 1871. P.J. 1895, p. 42. Y 

The words ** the whole claim as marked in the case at 5 M.H.G.R. 422 must 
be understood with the qualification in ISo far as it is cognizable by the 
* , Court in which the suit can be lawfully entertained. P.J. 1895, p'. 42.Z 

(15) Sanad, construction of -Ownership in^ Boil>~ When grant of Yillages may not 
fall under Pensions Aot. ' t ^ r 

(а) Although Sanadi grants in inam^ saranjam^ etc., are generally speaking, 

more properly described as alienations of the royal share in the produce 
of the land, i.e., of land revenue, than grants of land, yet it is not in- 
variably correct in all cases. (4 7 ^.G.J., D.). 1 b\ 523. A 

(б) If words are employed in a grant, which expressly, or by necessary impli^».a- 

tion, indicate that Government intends that, so far as it ma]^ havb any 
* ownership in the soil, that ownership shall pass to the grantee, neither 
Government, nor any person subsequently to the date of the grant de- 
riving under Government, can be permitted to say that the ownership 
did not so pass, unless there are in the *grant such detailed provifions 
as may show that such words are limited in their operation. {Ibid*) B 

(c) Accordingly, a sanad by the State purporting to grant a villag<^ in inam, , 

** including the waters, the trees, the quarries, the mines Imd the 
hidden treasures, but excluding Hakdars and Inamdars,*' could mean 
only a grant by the State of such proprietary righf as it had in the 
soil of the village to the grantee ; and the State cannot say that such 
words as above mean nothing but land revenue. (6 B.H.G. 191 A.G.J. 
&J1 M.LA. 296-S.C. 10 W.R. 13 (P.C.) D). (/A'wf.l ' * C 

Also, the saving of the rights of Ilakdars and InamdarsJ does not prevent the 
property in soil, so far as it can bo regarded as having been vested in 
Government, from passing to the grantee. (10 B.H.'J. 471, F*). {lbid.)b 

(d) V/hero the grant sots forth the ashlabliagam, or eight usual incidenta of 

, ownership, which include sidha sadhya, “ land and its produce,” the 

specific mention of * pashanam or rocks and minerals ’ must be taken 
to be rather an indication that nothing is meant to be omitted which 
goes to the constitution of complete ownership, than that the privi- 
leges granted are merely formal. 3 B. 452. E 

(e) The decision in 1 B. 623 does not wdaken the principle that ordinarily, 

grants in inam, and much more so, graqts injagliir or saranjam, are 
to bo regarded as grants of land revenue, and nothing more. 6 B. 598.F 
(/) In the absence of words expressly granting it, the ownershipjieither of the 
soil nor of cultivated or uncultivated lands passes by the grant of the 
vaiandari khqtship. 12 B. 534. G 

ig) In order that a grant of villages may not fall under the Pensions ^bt, it 
must be iif grant of the freehold therein, or full ownership in the soil, 
qualified in no way by any reversion suggested by the terms of the 
grant, in regard to future succession or transmission. 12 M. 98. • H 
{h) A suit Iprought in relation to the management of saranjam lands^, is prima 
facie one not included in the Pensions* Act. 16 B. 596. 1' 

(i) A saranjam ov jag hir is prima fade and in the absence of express words or 
necessary ipiplication to the contrary, a grafit of the royal ijhareof the 
/ i;even}ie onlyi «nd not of the soil. 5 Ij.B. 983. ' J 



S. 13 Act XXIII of 1871 (xHS feUsions act). 7 

• I.— “ This Act ’i— {Concluded). 

ij) Case where a grant was held not to be one of land revenue, and therefore 
that it did not fall within the purview of the Pensions Act. 28 A. 104 
(10e) = 1905 A.W.N. 206. * 

(16) SuitB relating to Undo held under Government grant — Nature of claim and 
title, determination of. « 

• {a^ In suits relating to lands held under a grant made by Oov<jfnmont, Ihc 
determination of tHe nature of the claim and title of the grantee must 
rest on the terms of the grant as far as other persons’ rights in them 
arc mht affected thereby, irrespectively of the use which the grantee 
may have made of the property conveyed by it. 1 B. 523. L 

(6) Government cannot, by the alienation of its own rights in a village, albeit 
that the sanad purports to grant the village as a whole, extinguish or 
affect anytsubstantive right therein appertaining to third persons, or 
convey to the grantee any better estate or interest than was vested in 
Government. 1 B. 523. ^ M 

(c) It is thb original grant which determines whether the Pensions Act is appli- 

cable, and not the actual rights which the grantee, as a matter of fact, 

^ may have eUjoyed in it. 18 B. 525. N 

(d) A grant by Government, whether Native or British, of a village, is subicct 

to all existing lights against Government, whether or not the deed 
of grant contains exception or reservation of such rights. 4 B. 
643. * 0 

(e) The State cannot, by its grants, destroy rights in the lands which are good 

against itself ; and it matters not, whether the sanad or grant contains 
a reservation of such rights. 6 B. 244 . 0-1 

Extends.'* 

(1) Act has been declSred in force in. 

This — Upper Burma generally (except the Shan States), by the Burma Laws 
Act, 1898 (XIII of 1898), S. 4 (1) and Sch. I. p 

The Arakan Hill District (except Ss. 1 and 2 and the schedule) b^^thc Arakan 
Hill District Laws Regulation, 1874 (IX of 1874;, S. 3. Q» 

British Baluchistan by the British Baluchistan Laws Regulation, 1890 (1 of 
1890), S. 3. R 

It is included, in the Schedule to the Santhal Parganas Settlement Regulation, 
1872 (HI of 1872), as amended by the Santhal Parganas Justice and 
Laws Regulation, 1899 (III of 1899). S 

(2) Act applies. 

The — , to certain allowances known as the Oudh wasihas as if they wore 
* pensions of the classes referred to in Ss. 4 and 11 of the Act. See the 
Oudh WasikoA Act, 188G (XXI of 1886), S. 2. T 

It shall come Into force . " 

Act not retroBpective. . 

The Pensions Act (XXIII of 1871) is not retrospective. 1 B. 203 (207). 2 B. 

294. U 

Anci, therefore, it was JiM inapplicable to^ case where a haJc was attached in 
execution of a mortgage^deoree, heiote the Act came into force, and a 
subsequent suit was necessitated by an act^of the defendant who goji 
the original attachment removed. (Ibid.) Y 
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Act XXIIl of 1874 (the feksioes act). [SB.2ft3 


Enactments 

pealed. 


Saving of rules. 


2. The enactments mentioned in the Schedule 
hereto annexed shall be repealed to the extent specified 
in the third column of the said Schedule. * 

But all rules in regard to the award and payment of pensions or 
grants of money or land-revenue, and the identification 
of the persons entitled to receive them, made under 
any such etiactment, shall be deemed to have been made under'this Act 
so far as they are consistent therewith'. 

3. In this Act, the expression “ grant of money ol* land-revenue 1 *’ 
includes 2 anything payable on the part of Govern- 
ment in respect of any right, privilege, perquisite or 
ofifice. * 

(Notes). 

I.'-** Grant of money or land revenue,** f 


Interpretation-scc 

tion. 


(1) ** Grant of money or land revenue ’’—Reg. lY of 1881. 

(а) The term “grant of money or land revenue e appears to bo borrowed from 

the Madras Regulation IV of 1831 which is one of the statutes Veptaled 
by the Pensions Act. 4 B. 432 (48'iti* W 

(б) In that Regulation the term is made to include pensions ; rnd, read in ^ 

combination with Act XXIII of 1871, the Regulation exempts from 
attachment for debt not only pensions, but also other allowances, 
some of which, would perhaps, fall within the definition of a grant of 
money or land revenue in the Pensions A'ct, as well as wfiihin the 
same term in Regulation of 18^1. (Ibid-) X 

(c) But in passing the Pensions Act, the Legislature seems to have though t'it 
ctesirable that exemption from attachment for debt Should bo confined 
to pensions, properly so called, and should not bo tended to other 
grants of money or land revenue. And it does not appear to us *difii- 
t, cult to understand why the State should have thought it right, to 
^ secure the pensions of its old servants and of dethroned princes, but 

should not have cared to protect from attachment grants made to 
families of freebooters as compensation for the loss of their blackmail. 
(Ibid.) Y 

(2) Meaning. 

(a) The meaning of the expression “ grauf of money or land revenue ” alti^ough 

extended by 8. 3 of Act XXIIJ of 1871vto include “ anything payable 
on the part of Government in respect of any right, perquisite, or office” 
is not of so wide a range as to include a grant of the proprietorship of 
the soil, or any suit mvolving the rights of a proprietor of the soil. 
(4 Bom. II.C, Rep. 1 A.C.J.; 6 Bom. H.C. Rep. 191 A.C.J.; 11 M-I.A. 
295, 2)., 1 B. 203, R.) 1 B. 523 (530). Z 

(b) Payments of money for purposes other than those stated may be * grants of 

money or land revenue ’ within the meaning of S. 3, but the provisions 
of S. 12 will not apply to them. (4 B. 432, F.; 30 M. 153 = 2 
i:. 33. , 1 

(e) B. 8 of the Act explains the expression “ giant of money or land revenue ” 

* as including anything payable on the part of the Government in 
respect of rany right, privilege, perquisite or office. 5B. 408 (P.0.) = 

* 8 1.X. 77. • * . B 
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Aot XXIII of 187} (thb> pennons act). 
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/.—••anutt of money or Imall revenue ’’—(Ocntmwi^. 

{d) There is no ground for limiting the construction of the section to rights 
* epi^^flem generis. Therefore, these words should not be construed as 

applicable only to rights of the nature of pensions. These words ‘ 
should bo taken to extend to rights such as a foda-girats-liaks, 5 B« 

408 (P.C.) • C 

‘ • 

( 3 ) //b/V.-^xamplei. « • 

Grant made as compensation for abolition of hereditary office in the grantee's 
, famysi, 30 M. 153 » 2 M.L.T. 38. D 

But not zamindari granted not revenue free, 26 A. 617 A.L.J., 338. E 
Nor grant of proprietorship of soil, l.B. 523. E-1 

(4) » Toda-jr/ras-AtfAs— Their origin and history— Nature of such haks, 

• (a) Thda-giras-haks had their origin in arbitrary exactions made by strong and 

* • powerful persons, who obtained the name of girasiaSf upon the village 

copimunity. These arbitrary exactions were in some tiray commuted 
into fixed payments by the villagers, in consideration of which the 
girasias, gavg up their claim to make arbitary exactions, and also 
undertook to defend the villagers against the exactions of others. 5 
B. 408 (P.C.) I' F 

{b) W Toda-Giras " haks are • hus described by the Judicial Oommittee of the 
" Privy Council in 10 Bom.H.C. Rep. 281. It is sufficient to state 

that these annual payments, though originally exacted by the Qraaias 
from the village communities in certain territories in the West of 
India hf violence and wrong, and in the nature of black-mail, had, 
when those territories fell irtider British rule, acquired by long usage 
» * a g7^8»i-legal character as customary annual paym^ts ; and that as 

such tney were recognized by tbe British Government, which took 
upon itself the payment of such of them as were previously payable 
by villages paying revenue.’* 1 B. 203 (206). G 

(c) It will thus be seen that these haks have acquired the character* of a right 
and have been recognized as a species of property, however unlawful * 
their origin may have been. 5 B. 408 (P. C.) H 

{d) Payments of this description fall within the definition of ** a grant of 
money or land-revenue '* in Aot XXIII of 1871. I B. 203 (806)t 1 

• (e) It was, no doubt, stated ia the Legislative Council, in introducing the Bill 

• that t^e leading principle of the main provisions of the law was that, 
as the bcstowEbl of pensions and similar allowances was an aot of grace 
or state policy on the part of the ruling power, the Government 
‘reserved to itself the determination of all questions affecting the grant 
of continuance of these allowances. But, whatever may have been 

• tbe intention, the Act itself seems to us, lio have been so framed as to 

^ oust the jurisdiction of the Civil Courts Jn regard to the other 

allowances than those originating in an act of grace or state policy. 1 

^ B. 203 (206). J 

(5) Toda^glraa-hak if founded on oontraet with Government. ^ 

* As to the contention thajf the action hero was founded on contract, and that, 

if it was embraced by tbe Pensions Act, then all contract! for the pay* • 
mont of mftney by the Government must he^held to be inpluded^by it,« 

• ^ , it was held that the Aot applied only to jfrants ofenoney in resp^et of, 

• 2-B 
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10 Act XXIII of 1871 (the feesions act). [Ss. 8 ft I 

' • 

1 .—'' Oraat of money dr land revenue **^{Concluded)* 

or in substitution for some right, privilege, perquisite or ofHce, and 
^ that although, in some sense, it majr be said that the arrangements 
made between the Government and the i/irastus were in the nature of 
contract, yet as that contract, if it were one, resulted in the 
abandonment, on the part of the gy^asias of their claim to make 
collections from the villagers, and in the allowance of money ^ by the 
Government in lieu of them, sueh allowance fell within th*& operation 
of the Pensions Act. 5 B.'408 (P.C.) K 

C • ^ 

(6) Decree before the date of the Act. • 

A suit in respect of ** toda-giras-haks” cannot be instituted without the certi- 
ficate required by S. 6 of the Act. Where a mortgagee of, such hgks 
had, before the date on which the Act cauie into opora^on, obtained 
a decree for the recovery of his mortgage debt from the mort^^ged 
( haks and from the mortgagor personally, and a fresh suitrWas* neces- 
sary to enforce execution of that decree agaiUkt those haks» Held 
that the Act did not apply to such fresh suit. 1 B. 203. L 

« 

Semhle that the word “right “ in S. 3 of Act ^XIII of 1871 is equkr^alfnt to 

the word hak in its restricted B 0 M|\of “ allowance ” or “ fee IB. 

203. M 

< 

2— •• includes." ‘ 

Conatroetion of let— “ Inoludea Scope of the term. 

c * d 

The Pensions Act must be construed strictly ; but the inconclusive verb 

“ includes ” is not exhaustive ; and S. 3 of the Act ii^ an extension of 

, the ordinary meaning of the expression "gf^nt of mon6y or fand 

revenue,” and is not to be treated as limiting the meaning of S. 4. 

16 B. 637. N 

* * 


^ IL — Bights to Pensions, 

(Notes). 

/. — “ Rights to Pensions. ** 

“ Bights to penaions ’* Significance of the beading. 

It is true that the second division of tlie Act is headed “rights to pensions” 
only, although the sections contained in that division ^deal with 
grants of money or land revenue, as well as with pensions ; but this 
appears to be due merely to the carelessness of the draftsman and 
not to affect the general tenor of the Act, which clearly points the 
distinction, between pensions and all other grants. 4 B. 432 (436). 0 

4. Except as hevoinafter provided do Civil Court ^ shall eiitertain 
. . , any suit 8 relating to ^ any pension or grant of 

ing to pensions. money ° or land-revenue » conferred or made by the , 

' British or any former Government whatever maj^ 
have been .the consideration for any such pension or grant, and whatever 
\ixiay have been the n;^ture of the payment, claim or right for which such 
or granttmay have been substituted. * . * 
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lot XXIII of 1871 (th|i pensions aot)< 


• (NotM). «* 

General. 

(1) Nature of Motion. 

• S. 4, is rather of a comprehensive character. 8 G.W.N. 666. 0-i 

That sectiofl, in unmistakeable terms is more compeohensive than the pream- 
ble and in 7 M. at p. 195 Turner, C. J. remarks that the Pensions Acl 
contemplates money payments to be received through the Collector, 
or recovered ^rom persons bound to pay revenue. (2 B. 99. Appr.]^16 

• • B. 687 (640). , • - P 

In 1 B. 75 (79), the High Court in construing S. 4, did not narrow the 
^ ordinary grammatical mcanin^^ of that section so as to exclude suits 

, * between private persons. 16 B. 537 (540). Q 

(2) Applicability of Pensions Act, 8. 4. 

(а) S. 4, Pensions Act (XXllI of 1S71), applies to a heritable right to receive 

* * land revenue granted by Government as a reward for services rendered. 

• 26 A. 73 (74). R 

(б) A suit by co>trustee of certain dargas for an account of the profits of such 
* dqrgast which consisted of cash allowance from tNe Government, 

requires a certificate under S. 4 of the Pensions Act. 22 B. 496. S 
(c) Emoluments for Religious or pious purposes do not fall within the 

• • purview of the Pensions Act. The section applies only to personal 

grants. 17 M.Lgft 549 ; see, also, 2 M. 294 ; 7 M. 191 ; 5 M. 302 ; 6 
, H. 361 ; 11 M. 283 ■ but see 22 B. 496. T 

•((f) It also applies to inam grants of a political chaiacter. 7 M. 191. U 
I. — “ Except as hereinafter provided. ” 

^ (N.B . — For notes, see under S. 6 infra.) 

(1) Toc/a - grirss-Mi A— DlBContinuance of payment by Government — Suit to recover 

arrears. • 

• IJhis was a smt brought by the appellant in the District of Surat, claiming as 

the mopted son of M.J.B., to recover from th^ Government of 
Bombay certain payments in respect of a toda-giras^hak formerly 
levied by his ancestors upon certain villages in the Surat District. 
The Government had for many years made payments on^ account of 
this toda-giran-hak (divided into three parts) to three different branch- 
es of the appellant’s family ; his adoptive father through whom he 
claimed, being paid one*third. The father died in 1865, and upon 
his death the Government either refused to recognise the plaintiff as 
the adopted son, or considered that, as an adopted son, he was not 
entitled to receive the payments, and discontinued them. The action 
was brought, in consequence of that discontinuance, to recover the 
arrears from the time of the father’s death. 

Held by the Privy Council affirming the judgment of the two lower Courts 
* that the suit fell under the Pensions Act, XXIII of 1871, 8. 4, which 
prohibits the cognisance by a Civil Court of such suits, save as 

• provided by that Act itself. 5 B. 408 (F.C.)=3 8 I. A. 77. Y 

(2) Saif re grant of land revenue, eto.-— Certificate. • 

S. 4 of the Pensions Act does not render any suit relating to the grant of land 
revenue, etc., without the Collector's certificate, bad ab initio \ it 
only precludes the Civil Court from taking cognizance of it until the 
certificate is procured. 17 B. 169. * W 

(3) Suit relating to land held revenue free. * * • 

Ho certificate, under 8. 4 of Pensions Act, is necessary for a suit relating tef 
^ property in a laxfd, the revenue of which js releas^. 13PP.B. 1882.1C 



12 


lot XXllI of 181[1 (thk pensions act). tS. 4 

2.—“Clyll Court." ' 

(1) Foreit Settlement Offleer. 

A Forest Settlement Officer is a " Civil Court” for the purposes of the Pensions 
Act. 17 M. 193. ^ Y 

(2) Salt for a percentage of foreet income. 

^ . A Forest Officer has no jurisdiction to entertaiif a . 17 M. 193* Y-1 

Anf such a suit brought by discharged foyest karnams is barred byiS. 4‘ of the 
Pensions Act. 17 M. 193. . Z 

(3) Jiwlidlction of Agent for Sirdai(e— S. i of Act XXlll of 4(71 (Peneionr). 

S. 4 of the Pensions Act determines the jurisdiction of Agent for Sirda^rs under 
Regulation XXIX of 1827 though they are not Civil Courts. 17 B. 
224. , ,A 

(3-a) Reg. XXIX of 1827, S. 6— Pensione Act— Ordinary rulee— Juriidiotioy of 
Judges. , « 

The ei^ression '* ordinary rules*’ in S. 6 of Reg. XXIX pf 1827 Ineans the 
rules for the time being in force determining the jurisdiction of the 
Judges referred to in that section ai^ 8. 4 of Act XXIII of 1S71, 
being now a part of the ** ordinary sules” determining thetjus^sdic- 
tion of the Civil Courts, is applical^e to the Court of the agent for 
Sardar’s in the Dekhan, though the Court is not a Civil pourt in the 
ordinary acceptation of the term. P.J. 1891, p. 320. , B 

(4) DesliinaAs- Civil Coart’8 Jurisdlctioii. 

A suit in a Civil Court by a hereditary deshmuh for a perceptage on the cash 
revenue and on the grain revenue is prohibited by Pensions Act of 
1871. 6 B. 209 followinfj 2 B. 99 (P.C.). ^ C 

(5) Suit in retp^ot of Endowment granted by Government, f ^ * * 

It has been held by this Court in a scries of decisions that endowments for 
religious or pious purposes do not fall within the purview of iP. 4 of 
the Pensions Act which only applies to personal grants. Hence the 
Civil Courts have jurisdiction to entertain suits in respect of tuch 
Endowment granted by Government. (22 B. 496, Diss,), The ruling 
in 5 B. 408 is not inconsistent with the present decision. 31 M. 12 
= 3 M.L.T. 104 = 17 M.L. J .649. D 

(6) Agreement by Government to pay money in lieu of toda^giras-baks. 

The claim against the Government in th^s suit, which was based on an alleged 
agreement made by Governufont, viz^ an agreement to pay moneys 
from the Government treasury in lieu of the ioda giras-hakzt which 
the girasias used to levy directly from the villages,, was ?icld to fall 
within the prohibition* contained in this section against Civil Courts 
entertaining any suit relating to any grant of money made by the 
British Government, whatever may have been the consideri^on for 
such grAnt, and whatever may have been the nature of the payment, 
claim, or right for which such grant may have been substituted. 4 
B. 437 (N). [on appeal, 5 B. 408 (P.C.)]. li 

(7) Claim againtfii Government for money in lieu otJoda-glras-baks—iSarMiotior. 

of Civil Courts, c. * 

' The plaint in this case contained an express prayer for a declaration, not that 

* the Govirnpietit should collect and pay over the ^iras to tkd plaintiffs,. 
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8. 4] Aot XXin of 1871 (xH]% PKN6ION8 act). 

• 2--**CivU Coai^^*^{C(mUntted), 

but that the plaintifis are entitled to take it heriditarily, from the 
Government treasury and, in fact, treat themselves as entitled to a 
grant of money out of the treasury in lieu of the levy Vbich their 
ancestors were making from the villages, and such claim was held to 
come within the scope of the prohibition of the jurisdiction of Civil 
Courts by the Indian Pensions Aot, in respect of suits relating to grapts 
of money made by government. 4 B. 443 (N). • F 

• 

(8) Resumption ot Jagbir Soli to veoover anysari. 

• • * 

^Where on a jaghir granted for the support of the grantee and bis relatives 
being resumed by Government substituting a money allowance instead, 
a suit by a relative of the original grantee to recover, as arrears of 
* • his share, money received by the representative of the grantee, is 

^ • barred by this section. 4 M.B. 41. 0 

• 

(9) Rog, XRIX of 1827. 8. 6- Act XXIII of 1871 (Pensions), 8. 4 -Bomay Jurisdiction 
Aot (X of 1876)? 8. 4— Act XI of^ 1852, effect of attachment under— Release of 
attachment— Adverse nature of possession by Collector subsequent to. 

• decree had been awa^rded to the plaintiff’s predecossor-in-title, as mortgagee, 
giving him pos|ession and enjoyment of certain inam lands and 
^ of payments from the Government treasury, called “mokasa amals.** 
The possession of the decree-holder and •his successors continued 
down to 1852, when the inam happened to be attached on behalf of the 
Government, pending an enquiry into the title of its holders under 
Bombay Act, XI of 1852. On the attachment having ceased in 1865, 
the Government had order^l the restoration of the property to the 
* dccnee-holder and his successors, and in 1883, the plaintiff, as such 
succOTsor, instituted this suit for getting possession 8t the inam lands 
and recovering arrears of the amals due. H 

This suit was held to be not cognisable by the Civil Courts. Under Reg. XXi;X 
of 1827, S. 6, the Government thinking fit to appropriate ttn inam, to 
refuse payment of an annuity, or to exact land-tax where the land * 
owner averred it was not due, could not be sued for such acts in the 
Civil Courts. And Acts XXIII of 1871 and X of 1876, excluding the 
jurisdiction of the Civil Courts over suits relating to pensions and 
grants of land rcvenjie. and over claims to hold land wholly or partly 
free from the land-tax, though they preserved fully acquired rights 
and even itickoate ones involved in ponding suits, created no rights to 
relief against the Government where none subsisted before. I 

Plaintid therefore had no remedy under Reg. XXIX of 1827 and the above- 
mentioned Acts, and, if he had any, it was barred by limitation before 
the institution of the present suit. Against the limitation pleaded in 
bar of the suit on behalf of the Government, it was urged that the 
property having been taken possession of by the Government with a 
view to adjudicating on the rights sot up to it, must be held to have 
been in custodia legis and then retained by the Government on a con- 
structive trust v^ich would endure until the restoration of the property, 
but it was held that the Government having ^ized the lands in ques- 
tion as its«own and not as on behalf of any rival claimants thereto,* 
they could not be properly deemed to hqve*been«ia cuatMia legia and 
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2—‘*Cfvll Coprt"—(C(melud»di. 

th»t the claim to them was therefore barred. Also, the plaintiff’s 
right to the periodical payments, oven if otherwise cognizable, would 
* be barred by tiisc subsequent total discontinuance of them for more 
than twelve years before the suit. 11 B. 222. J 

(10) QaeBtion as to person on whom Jagir is to be granted. 

Thq— on the death of the last holder, is one which oxclusively^belongs to 
the Government ; and such questions arc to be determined on purely 
political considerations. Civil Courts cannot review the decision of 
the Government on such questions. 17 B. 43ll|P.G.). * K 

J.— “SiiW.’" 

(1) Suit— Exeeution prooeedingB. 

The Pensions Act must be construed strictly and ttc word “suit” tn S. 4 o^the 
Act docs not include execution proceedings. 7 Bom. L.E. 660 — 30 
«■ B. 101 ; 16 B. 731 : 1 B. 623. ^ ' L 


( 2 ) DesmigM hak-’Btkle. ^ 

The word “suit” in this section does not include execution proceedings, r The 
Golieotor’s certificate is not necessaip^ to validate the sale of a desaigiri 
hak in execution of a decree. 16 B. 731. ^ M 

(3) Suit to recover lands forming the emolumentB of office of ambatam, 

A —in a village is not cognisable by Civil Courts. 26 M. 490. • N 

(4) Political penBion granted in substitution of land resumbd. 

(а) A 'is impartible, 2 B. 346. • , 0 

(б) HenOo, no suit can bo maintained for a doclaratic/n that such pension is 

partible. 2 B. 346. P 

* I 

(5) Suit for declaration that a person is entitled to Stanom. 

4 

Whore a person, receiving nmUkana allowance from Government payable to 
various stanonidars, refuses to pay to one of them, and that one brings 
a suit for a declaration that he is entitled to the stanom^ the suit does 
not fall within the scope of S. 4 of the Pensions Act, as the suit is 
only for the declaration of status and not from any money claim, etc. 
13 M. 75. i * Q 

(6) Confirming by Oovernment of an /mm— Effect. • 

Although the confirming by the Government of an inam granted by a Zamin- 
dar may amount to a re-grant of it, yet, as it is only a grant of land 
free of revenue and not a grant of land revenue, the Pensions Act has 
no application to suits relating to it. 21 M. 310. ^ R 

r 

(7) Bait for money paynfent aubstituted for Jaghir. 

A suit for the plaintiff’s share of certain money-payments, which wore substi- 
tuted by the Government in lieu of a jaghir granted to the original 
grantee, fell within this section. 4 M. 341. ^ 

(8) Suit by grantecB ti contest right of Oovernment to resume Inam. 

, A — I , grantedyfor the support of a chattram and to feed Brahmins, will lie. 

* ’ 6 81.361. • ‘ T. 
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to." 

» 

(1) Term ^'relating to” be oooitvaed strietly. 

* (a) The phrase “relating to,*’ as ooonrring in an enactment restrictive of the 

rigtit to sue, must be construed strictly, i.e., in favour of the right to. 
proceed. 29 B. 480 » 7 Bom. L.B. 497 ; 16 B. 596. U 

(b) The words “no Civil Court shall entertain any suit relating to any pension 
• or grant of money or land revenue,” do not cover a suit tg recover the 

possession of land hr to obtain a declaration of right to hold land. 
(Ibid.) • , Y 

(2) Suitf to recover land exempt from revenue. 

S. 4 of the Pensions Act 1871 is entirely silent as to suits to recover possession 
of land tho revenue of which has been remitted. (Ibid.). W 

• • 

(3) Lands- Right of management. 

Where a suit was brought in relation to the management of saranjam lands, 

• held, that the suit was prima fade one not included jn the Pensions 
Aot. (1 6. 523, fi.). in B. 596. X 

(4) Grant by Government of right to receive land revenue for service rendered. 

* 4 of the Pensions Abt applies to a heritable right to receive land revenue 

granted by the Ittoghul Emperors as reward for services rendered. 25 
. • A. 73 = 22 A.W.N. 187. Y 

(5) Suit relating to management of Siaaom, 

* Pensions Act, S. 4 is not applicable to the case relating to the management of 

• tho Staij^m of Palghat Raja. 13 M. 75. Z 

Pensipn or grant of money.** 

• • ^ ^ (N.B. — See Notes under 8. 11, infra.) 

(1) Pension— Not defined. 

• • Pension is not defined in the Aot. 30 M. 153 (154) = 2 M.L.T. 33 ; 4 B. 432 

(436). A 

• • 

(2) Pension— Definition— Grant of village upon payment of quit-rent— Construe- « 
tion of document. 

See A.W.N. 1905 (206) = 28 A 104. B 

For definition of the term “pension.** See 8 C.W.N. 066, 31 A. 362 under 
, S. 11, infra. ^ C 

(3) Personal grants. 

S. 4 of tho Pensions Act applies only to personal grants. 3 M.L.T. 104 = 17 
M.L.J. 649 = 31 M. 12. D 

(4) Act does not apply to endowments for pious or religious purposes. 

Endowments for religious or pious purposes do nqt ^all within the purview of 
S. 4 of the Pensions Act and Civil Courts have jurisdiction to enter- 
tain suits in respect of such grants made by*Government. 2 M. 294 ; 

6 M. 302 ; 6 M. 361, F.; 11 M. 283; 22 B. 496, dissented frtm 8 I.A. 

77 (P.C.), R.; 31 M. 12=3 M.L.T, 104-17 M.L.J. 649. E 

(5) Yaumia granted to mosque^ * 

A yaumia allowance granted to a religious^nstitution dbes not fa}l within the 
purview oithc Pensions Act. 11 M. 283: 2 M. 294 ; but see 22 B. 496* 
infra. t 
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Act XXIII of 187i (the pbesions act). 


5.—** Pension orgnnhot money* ^--{Contiwuetli. 


C8.i 


( 6 ) Caih allowauce allowed to worship of Idol— Personal grant. 

Wb^ro ft plaintiff claimed to be a co- trustee of certain dargcts and entitle^to a 
. share in the management and in the profits thereof, which consisted 

of a certain cash allowance from Government and sued the defendants 
for an account and for the recovery of ])^s share, lieldt that the suit, 

• BO far as it related to the cash allowance from Government, required 

* a certificate under this section. Q!l B. 496. *' 0 

A cash allowance attached to the worship of an idol is a grant of money 
within the meaning oi this section. * c 

In 8 I.A. 77, the Ijords of the Privy Oouncil say that the expression grant 
of money or land revenues’* in the Pensions Act is not to be limited 
to rights ejusdem generic with pensions. 22 B. 496 (499). « H 

(7) Agreement between Government and publio servant— Increase of pCiy for rifky 
service— Payment during good bdiaviour, meaning of— Payment on termina- 
tion of service, if pension— Suit to enforce agreement, if mai^ntainable. 

That the payment of Bs. 300 a month which the Defendant, the Secre- 
tary of State for India in Council, had hound himself to make to the 
plaintiff, a member of the EducationaPsorvioe, for his natural lifij, by 
an agreement, dated the 4th Septemfjer 1881, in consideration of the 
latter undertaking a journey of investigation to Tibet at the instance 
of Government, was an increase of pay that the plaintiff was to* receive 
during the time that he was in Government service, and that any- 
thing payable to him under the agreement at the termination of such 
service was a pension within the meaning of *3. 4 of the Pensions Act. 
A suit by the plaintiff to enforce the agreeiqent was therefore barred by S. 4 of 
that Act. 16 O.W.N. 470. ^ . ‘I 

(8) Instances fallfng within the section. 

(n) Wasika allowance. 12 O.C. 323. , (-1 

(i) WASIKA ALLOWANCE, WHETHER A PENSION OR NOT. 

A ^^asika allowance guaranteed by the British Government under the treaty, 

* dated 17th August 1825, between the King of Oudh and the British 

' Government is a political pension within the. moaning of S. 60 (y) of 
Act V of 1908 and is also to be deemed a pension within the meaning of 
that term as used in Ss. 4 and 11 of Acc ZXIIT of 1871. 12 O.C. 323. 1-2 
Such wasika allowance does not vest in the Receiver under sub-sec, (2) \'a) of 
S. 16 of Act III of 1907. 12 O.C. 823. « J 

(ii) PENSION Monet after its payment to the pensioner, character 
OP. 

Once the money due on account of a pension is paid to the pensioner and 
allowed to b^nd with his other property it no longer retains its charac- 
ter as pension and it is subject to all incidents to which the p^perty 
with whibh it is blended is subject. 12 O.C. 323. K 

But the money paid on account of such pension does not vest forthwith in the^ 
Court or Receiver under sab-sec. (4) of S. 16. The pensioner must be 
allowed to receive the money and also allowed an opportunity at his, 
choice (1) of mixing it up and blending it with his other property qr 
(2) of spending it for the purposes for whicl^ it was granted to him, viz . , 
to maintain and support himself in a, manner suitable to Iji^s position 
in life, (iht^.) (324). L 
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.4] Act XXIII of 1871 (ti{b petnsions act). 

5.—“ Pension or grant of money* *--{C(mtinued), 

(iii) OKDUR DIRECTING INSOLVENT TO PAY EVERY MONTH A PORTION OF 
THE PENSION MONEY TO THE RECEIVER, VALIDITY OF. ^ 

Ad ordor directing the insolvent every month to deliver to the Receiver a por- 
tion of the money received by him on account of the pension is bad 
in law and aannot be sustained. (Ibid,) M 

• (iv> Liability of pensioner to account to the ReceiviIr for the 

MONEY RECEIVED AS PENSION. 

• (a) The pen|i 4 )nor cannot be called updh to account for the money received by 

• him as pension though the Receiver can claim to take possession of 

any money or other property actually in the hands or possession of 
the insolvent. (Ibid.) N 

(S) Jagir income irk ^ Jetgir village. See 96 P.R. 1906 = 83 P.L.R. 1907. 

(c) Grant of hak haisiyat water rate advantage rent in Jaghir village. See 96 

’ , P.R. 1906. 0 

(d) Hereditary deshmukh allowamej 9 B 99 (P.G.) P 

(6) JURISDICTION — D^hmukh SUIT RE. 

• Where a plaintiff alle^ng that, as the hereditary Deshmulch of certain inahals 

he was entitled tto be paid directly by the ryots of these maJials a 

» percentage on the revenue thereon assessed, sued to recover a 

portion of such percentage which had boon collected along with the 
revenue and retained by the Oovernment : Held that the claim was 
“ a suit relating to a grant of money or land revenue,” and as such 
excluded from the jurisdiction of the Civil Courts by this section. 
2 B. 99. (P.C.) . • Q 

A claim by a'^iereditary Deahmukh relating to a grant of Ivid revenue falls 
within the purview of the Pensions Act. 6 B. 209. R 

(e) Desaigiri hakt 9 B. 286. 

MORTGACE OF HAK, SALE OF PROPERTY IN EXECUTION OF itlSCREE ON 
—ABSENCE OF COLLECTOR’S CERTIFICATE TO MORTGAGEE UNDER' 
8. 6 in/ra— EFFECT OF, ON PURCHASER’S TITLE. 

This suit was instituted with the permission of the Collector for a declaration 
of the plaintiff’s right to be the holder of a desaigiri hak against the 
defendant who was ^ho purchaser at an auction sale in execution of a 
decree passed in a suit instituted by a mortgagee against the plaintiff, 
as the representative of the orjginal mortgagor to enforce the mort- 
gage debt by sale of the hak. Plaintiff urged that the proceedings in 
• the suit by the mortgagee tqpk place without the certificato of the 
Collector as required by S. 6 of Act XXIII of .1871 and therefore con- 
ferred no title on the defendant^ and it was held that in the previous 
suit the Court had clearly no jurisdiction, as regards the subject 
matter, to entertain the suit, and the decreo was therefore null and 
void and could not constitute the basis of any title in the purchaser 
or preclude the plaintiff from maintaining his right to the hak as a 
life-holder thereof. 9 B. 285. • S 

(/) Malikana allowance* 18 M. 187 = 17 A. 1 (P. C.). 8-1 

Malikana is cloarl 3 » money paid by Government within the meaning of S. 4* 

*. of the Pensions Act. 18 M. 187 (188). . • 

8— C 



. Id Aot XXlll of 18H (the pensions aot). CS. 8 

I 

5.—“ Peasioa or grant of money* "^{Concluded), 

Having regard to the language of S. 1 and the sohemo of the Act BUggeetod by 
, Ss. 5 and 6, the narrower construction , that it is enough that 
the suit relate to imlikana, appears to be the 'true construction. 
Possibly, the intention was that the distribution of what is regarded 
as the bounty of Government among t|^e co-sharers should remain 
under its control or that of its executive officers. This view is the 
result of the grammatical interpretation of section oonfirmol by the 
scheme of the Act embodied in Ss. 5 and 6. It is also the view taken 
in 1 B. 75 ; 4 M. 34i. and recently in 21 I.A. 148, by thp Trivy 
Council. 18 M. 187 (189). * i U 

A suit for malikmia, i.e., a grant of a portion of the revenue in lieu of pre- 
existing proprietary rights, was, on the construction of Ss. 3 and 4 of 
this Act in the absence of a certificate under the Act, excluded from 
judicial cognizance. 17 A. 1 (P.C.)-21 I.A. 148 ; 18 M.*'l87. 

(9) Instances net falling within the section. * 

(a) A grant of lands free of revenue docs not come within the purview of the 


Indian Pensions Act. 7 M. 191. ^ W 

(6) So also a grant of annuity as compensation for resumption of rlnt<ireo 
land. 8C.W.N. 665. h X 

(c) Likewise inam lands. 21 M. 310. c Y 

(d) Similarly enfranchised inam land. 6 M.L.T. 132. ' Z 

{e) So also Matam service inam. 5 M. 302. • A 

(/} Likewise Kulkumi Vatan grant. 18 B. 516. * * B 


A suit for a declaration that the pldintifis ace vatandars of a share of a moiety 
of a kulkarni vatan consisting exclusively of a/cash allowaiice froin 
Government, is not a suit relating to a money grant ’* within the 
contemplation of this section. 18 B. 517. C 

< t 

(10) Suit fon maintenance allowance by a widow, 

« A suit for maintenance allowance by a widow, under an agreement by which 

her claim to a portion of a pension granted to her by Government 
and to other properties had been relinquished, is not a suit relating 
to pension’*, within the meaning of this section, and, hence, the rule 
as to the Collector’s certificate is not applicable to it. 30 M. 266-2 
M.L.T. 186=17 M.L.J. 139. ^ D 

( 

6,—** Land Revenue.*** 

(1) Grant of money or land revenue suit as to— Jurisdiction of Bivil Courts. 

(fl) Under S. 4 of the Act, the Civil Courts are prohibited from entertaining 
any suit reloting to any grant of money conferred by the British 
Government whatever may have been the consideration for ii, and 
whatever may have been the nature of the payment, claim, or right, 
for which such grant may have been substituted. 6 B. 408 (PC)* 
77P.R. 1891. ‘ ‘g' 

(6) In the case of U)da-giras-haka, there is a, grant of money by the Govern-' 
. ment,Snd a right *for which it was substituted. It, therefore, falls 
within the language of this section. (/Aid.) [i2. 4 B. 432 ; 4 M. 
34lj| 16 S. ^37 ; 17 A. 1 ; 22 B. 496 T 29 B. 480 ; 31 M. 12f3 ' F 



S.S] 


Act XXIIl of 1871 (XH^ PENSIONS act). 


19 


* ff.—" Land Reveoud ’'—(Continued). 

(c) A suit relating^to a grant of land revenue oonforred by the old Maratha 

, Government falls within the prohibition in Sr. 3 and 4 of this Act. 

Consequontly, a suit in a Civil Court by a hereditary dethmukh^ for 
the peroentage on the cash or grain revenue, is prohibited by the said* 
Pensions Aot of 1871. G 

The hakSt relating t8 the grant, in whosesoever hand they may be, continue 
^ to retain their original character (whether or not the ^prvice to* bo 
rendered for them as sir^til has been dispensed with) sufficiently to 
bring them within the section^ of the said enactment. The ciroum- 
stawoos of their being levied in the form of grain directly from the 
villagers, cannot efface the fact that they originated in a grant from 
the ancient Native Government, and are still payable in virtue of 
, that creation. 6 B. 209. H 

(d) ^ right to hold* lands is always within the cognizance of the Civil Courts, 

and the mere fact that the holding is claimed to be exempt from the 
payment of land revenue cannot change the suit in gonnection with 
itS^ into one relating to a grant of money or land revenue, so as to fall 
within the pohibition in the Pensions Act of 1871. The proviso to 
S. 4 of the Nombay Revenue Jurisdiction Act contains no exceptions 
in respect of foldings unaccompanied by proprietary right in the soil, 
and there is no laving clause which would suggest that such a claim 
to such a holding might fall within the purview of the Pensions Act. 

29 B. 480 = 7 Bom. L.R. 497. ’ I 

(2) Sb. 1, 4— Property forming “ grant of land-revenue ’’—Attachment under 
money-decree, not .a suit prior to the Aot for purposcB of S. 1. 

The property sought to be proceeded against by the plaintiffs in this case for 
• the ^satisfaction of their decree was in the nature of a grant of land- 
i^veque. and the suit was, therefore, to be treated «as barred by this 
section, unless the plaintiffs could claim the benefit of the reservation 
contained in S. 1 of the Act. In this case, the plaintiffs had pro* 
viously brought about merely the attachment of the property in 
question under a money-decree held by them, and such attachment 
could not be treated as a suit in respect of such property instituted* 
before the date of the Act, for the purposes of S. 1 of the Aot. If 
there had been a previous suit by a mortgagee to enforce his claim 
against the pension or grant of land-revenue, and a decree had been 
obtained directing payment out of such pension or grant, a refusal 
to execute such decree would directly have affected *’a suit in 
respect of a pension or grant of land-revenue,” within the meaning 
of 8. i of the Act. 6 B. 737. J 

(3) Grant of vlOageB enabling grantee to reteive the land revenue. 

In a suit to recover a moiety of two villages granted as ajagir : Held, that 
as the original grant was not of the free-hold or full ownership in the 
soil, the suit was barred by this section. J2 M. 98. K 

(4) Money grant on resumption of Jaghire, 

Where Skjaghire granted by the Nawab of the Carnatic for the support of the 
grantee and his relatives, was resumed by Government, and a 
* money payment, equivalent to J:ho rent, substituted : Held, that « 
suit by a relative of the original grantee to recover, asnrrears of his 
share, mbney received by the representative of the grantee wi^s 
barred by this lection. 4 M. 841. * L 
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Land Revenue *^--{Contmued), 

(6) Suit for share of rent on a Jagir. 

(aj^ A , being a suit relating to grant of land-revenue, is not cognisalble by 

the Civil Courts, under Aot XXIII of 1871. 36 P.R. 1874, M 

(6) Altumgah grant and istumrar! property. 

• are grants of land-revenue and are, therefore, exempt from the jurisdic- 

• tion of the Civil Courts, under Apt XXIII of 1871. 1 P.R. 1876. N 


(7) laam lands and mokasa amals, 

• f 

A suit against Government to recover possession of thi inam lands, together 
with arrears of the amah was not cognizable by the Civil Courts 
both under the Pensions Act, S. 4, and under the Bombay Revenue 
Jurisdiction Act (X of 1876), S. 4. • • 0 

Both those Acts though not retrospective in their operation, stilkdo not cjpate 
rights to relief against the Government where none subsisted ];)eijre. 

• 11 B. 222. * P 

(8) Abkari t>eYenae undep grant from Peshwa. 

The Peshwa *s government granted in inam io the plaintiff’s ancestor, by 
sanad, the villages of Golap and Randpar. The sanad^ granted 
“water, trees, grass, wood, quarrids, mines, buried treasure, present 
and future cesses, and taxes and assessments.” The plaieitiff brought 
the present suit to recover from the defendant a part of the Abkari 
revenue for 1884-85 and 1885-86. He contended that the revenue 
derived by the Government for tapping trees in the villages aforesaid 
was a tax within the contemplation of the grant. * 

Heldf that the Court had no jurisfiliction to entertain the suit, under this Act. 
^The tax in question was a money tax, and as srfon as it waS imposed, 
the grant, if it entitled the inamdar to the tax, operated as a grant 
of the money to be derived from the tax, and was, therefore, within 
the spirit, if not the letter, of the Pensions Act, the object of which 
• was to reserve to the Government the determination of all questions 
affecting grants of money the bestowal of which was an act of grace 
or State policy on the part of the ruling power. 14 Bom. 573. Q 

(9) Suit by recorded matidar of one field for produce of another field. 

(а) A is excluded from the cognisance of the Civil Courts by this section. 

11 P.R. 1887. • • R 

(б) The mere fact that the sum remitted or granted as a muafl is unascertain- 

ed, because the land had never been assessed to land revenue, does 
not make such sum aqy the less “ a grant of land levenue,” or ipso 
facto take the case outside this section. 25 P.R. 1900, 8 

(c) Where, thereforof a suit included a claim to a certain muafi, held, t]iat the 

Civil Courts had no jurisdiction to entertain the suit pro tardo with- 
out the certificate required by S. 6 of the Act, and none the less so, 
merely because the land in question had never been assessed to land 
revenue. 25 P.R. 1900. j 

(d) Whefe lands belonging to mafidar were gwept away by a river’and Bubse^ 

quently a small plot of land was reformed, a claim by mafidar to 
revive his rights over that plot was held not to be cognizable by the 
Civil Cofirtij. 10 P.R. 1875. . * ^ U , 
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g. 4 ] JLct XXIII of 1871 (th^ PEmioNS act). 

* 6.— • ‘ Land Revenue * ^—(Concluded ) . 

* (10) Zemindarl granted as reward for services rendered to Oovernnient. 

• (a) Zamindari granted — not revenue free — by Government as a reward for ser- 

vices rendered is not a pension, and its alienation by thogiantoo is not 
prohibited either by this Act or by section 266, G.P.C.. 1882. (4 B. 
432 ; W.N. Ig02, p. 161 ; 97 I.A. 181, 22.) ; 26 A. 617-1 A LJ. 338- 
A.W.N. (1904), 144. •¥ 

(&)>The same result follows, oven when it is given in lieu fif pension, 
81 A. 382. • W 

(11) Grant of land m^de to the family of a servant. * 

ia) A , who died in the service of his master does not come within the 

Pensions Act. 23 W.R. 378. X 

(&) And a suit for a share of money payment made in substitution of the grant 
* is not barrqd by this Act. 23 W.B. 378. Y 

(12) ^en8ion— Deflnition—Grant of village upon payment of a quit rent— Constrac- 

tidn ofgdocument. ^ 

The commdb ancestor of the parties to a suit for partition of immoveable pro- 
perty had obtained one of the villages which were the subject of the 
suit by grant*^from the Maharaja Scindhia in 1861. In 1866 this 
grant had been confirmed by the British Government by means of a 
sanad which contained the following material provisions. There was 
a declaration that the village in question, shall be continued by the 
British Government to the grantee and his heirs inclusive of all lands, 
allowances and rights belonging to others, so long as he and his heirs 
shall continue loyal to the British Government and shall pay Bs.800 
to Government as quit rent. The sanad further contained a guaran- 
• tee against any furfhor payment by the holder on account of Imperial 
La.ud JBevenuc beyond the amount specified, and acdcclaration that 
the village and its holder shall be liable for any local taxation which 
may be imposed in the district generally. Held that these provisions 
did not amount to a grant of Land Revenue and the grant did not 
therefore fall within the purview of this Act. A.W.N. (1905), 206 — 28 
A. 104 (1 B. 523, 22.). Z 

7. — "Former QovernmenU** 

(1) Claim for maintenance by a female member— Government pension. 

• Where under a karar^ the de^ndant, the person responsible to maintain the 

plaintiff, a Hindu woman, agreed to pay Rs. per mensem until her 
death, the consideration being that the plaintiff gave up various 
claims, which she had in regard to the family property and also her 
lelaim to a portion^ of the pension granted by Government, a suit by 
the plaintiff for the recovery of such maintenance is not relating to 
any pension ** granted by Government within the moaning of 8. 4 of 
the Act, as there was nothing in the karar^ to show that the main- 
tenance is to he paid out of the pension allowance or was to depend 

. upon it. 17 M.L.J. 139-2 M.L.T. 188 = 30 M. 266. (1 B. 75, 4 M. 

> 341 and 18 M. 187, D.}. k 

(t) AgreemAit by Government tp pay from treasury. 

This section prohibits the Civil Courts from entertaining ^ suit against Govern- 
ment upon*an alleged agreement by it to pa^^ moneys from its trea-, 

• ** ^ Bury in lieu of 4 B. 44^ AT. B 
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Act XXIII <0f ItlTl (the PENSIONS act). [Sc-iftS 


7.—“ Former Qoiffiramtnt "—(ConeVuded). 

A suit against Govornment, upon an alleged agreement by Government to 
pay moneys from its treasury in lieu of toda-giras-haks, falls within the 
prohibition, in this section, to Civil Courts to entertain any suit relat- 
ing to any grant of money made by the British Government, whatever 
may have been the consideration for such grant, and whatever may 
have been the nature of the payment, ^olaim, or right, for which such 
grant may have been substituted* 4 B. 437 (N)=8 77 ~ 6 B. 

408. ' C 

(3) Suit! relating to grants of Landi Revenue— Pensions Roti , 

Suit relating to grant of Land revenue made by the British Govemment is 
outside the jurisdiction of Civil Courts. (See 3* 4, Pensions Act of 
1871). 77 P.R. 1891. D 

6. 1 Any person having a claim relating to any such pension or grant 
may prefer such claim to the Collector of the district 
toSSlMtor mother T^sputy Commissioner or other pfRcer authorized 
authorized officer. in this behalf by the Local Government ; and such 
Collector, Deputy Commiscioner or other officer shall 
dispose of such claim in accordance with *such rules ^ as tlie *Chief 
Bevenue Authority may, subject to the general control of the Local 
Government, from time to time, prescribe in this behalf. “ 

(Notes). 

Section 5." 

(1) Scope of seoiion. v * 

This section prescribes a remedy, such as it is, for the claimant shut out from 
the Civil Court. 1 B. 75 (80). ‘ . E 

(2) Suit for sh&e of rent on a Jagir, 

A person claiming a share of the produce of jagir must apply, under S. 5 of 
Act XXllI of 1871 (Pensions Act), for an order declaring his share. 

I He has then the right to sue in a Civil Court for the amount due 
thereon. 9 P.R. 1876. P 

2.— “SiicA rules."* 

I. BOMBAY. 

(1) Aathovlcing certain offlcerc of the Salt Department to hear claims and grant 
certlficateB Notn. No. 4247, dated 22nd ^uly, 1881, B.O.O., 1881, Pt. I, p. 397. 

Under the provisions of Ss. 5 and 6 of the Pensions Act, 1871, His (Excellency 
the Right Honourable the Governor *in Council is pleased to author- 
ise the Deputy and Assistant Collectors of Salt Revenue in charge of 
Ranges to hear and dispose of claims and grant cerlificates empower- 
ing a Civil Court to take rsognizance of claims relating to grants of 
money payable on the part of Government in the Salt and Continen- 
tal Customs Revenue Department, and under the provision^ of S. 84 
of the Bombay Hereditary Offices Act, 1874, His Excellency the 
Right Honourable the Governor in Council is pleased to confer on 
the Collector of Salt Revenue all such of the powers and duties of a 
* Revenue Commissioner and on the, aforesaid officers all*' such of the 
powbrs and duties of a Collector under that Aot as are necessary for 
the lawful control of and are applicable to hereditary offices connected 
with thb s^id Department. ' ^ Qf 
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hot XXUI of 1871 (thk {>bnsk)Ms aui). 

— “SlicA rii/es ' *--^{Oont%n7ied^» 

I. BOMBAY — (Continued), 

(2) Nott. No. 6M9, dated 2apd December, 1879, B. G. 0., 1879, Pt. I, p. 1^20. 

In exorcise of the powers conferred by Ss. 5, 8 and 14 of the Pensions Act, 
1871, the Commissioners, Northern Division, Central Division, and 
Southern Divieion, have, with the approval of Government, framed 
the following rules in supersession of the rules under S. ^14 of thb 
said Act, published at p. 656 of the Bombay Government Gazette of 
7th August, 1873. and of* all other rules, and orders on the same 
subjoqtf? hitherto in force in any part of the Divisions of the said 
Commissioners : — H 


I— Under S, 5. 


• 1. Claims relating to pensions or gratuities on account of service, whether in 
• the civil, military, naval, or any other department of the ad- 

Dif^jal of claims ministration, are to bo inquired into and disposed of in such 

concerning ^rvice , x a • x. 

Pensions ' • he directed in the Civil Pension Code, or in any 

rules or orders for the time being in force applicable to such 
pensions respectively. « 

9. tllaims relating to any*cash payment forming part of the property of a watan 
in respect ol which no service commutation settlement has 
lattn^ ^ to ***^rvicc effected, will be enquired into and disposed of in accordance 

WatMi Allowan^s!^^ provisions of the Bombay lleteditary Offices Act and 

of the rules and orders from time to time in force thereunder. 


In the event of any such claim being preferred to which none of the said provisions 
shall appear to bo applicable, the orders of Government should be obtained through 
the proper channel previous to the disposal thereof. 

E Aent of^iapplica- ^ ' 
bility of rest of these * 
rules. 


3. Nothing in the rest of these rules appliesdbo any pension, 
gratuity, or cash payment to which the two last rules apply. 


Drsposal of claims Claims preferred to a Collector under S. 6 of the Act 

preferred under S.5. may be either : * 


(а) Against Government only, or 

(б) against Government, and one or more private parties jointly, or 
(c) against private parties only. 


Claiins falling under class (a) or (6)^ shall ordinarily be disposed of by the Collector; 
but whenever any important legal question is involved, which the Revenue officers 
concerned may not fed themselves competent satisfactorily to deal with, the Collector 
may, with the previous sanction of the Commissioner, issue a certificate under S. 6 of 
the Act authorizing the Civil Court to cry the ca^. 

Claims falling under class (c) shall be disposed of by the Collector if the question 
at issue between the parties is not of a complicated or difficult nature ; but if the claim- 
ant applift for a certificate under 8. 6 of the Act, and sots fq/rth satisfactory reasons 
for such application, or if the question at issue between the parties appears to bo of a 
complicated or difficult nature, or if the claim is one which if awarded could only bo 
Enforced by a Civil Court, the Collector may issue a certificate under the said 8. 6, 
aifthorising the Civil Court to try tjie case ; provided that no certificate shall be issued 
for any case which could not be decided by the Civil \3ourt in fav^r of one. or more of 
the parties thereto without making an order or decree such as it is prohibited from * 
leaking by the iteid section. 
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Act XXIII of 1^71 (XHE FBMSIONS ACX). [Sb. 8 ft 6. 


J?.— **5ifcA rttIes**-^{C(mclud0d). 
I. BOMBAY— (ConciMffed). 


5. Except in the cases provided for in the last paragraph < 


Previous sanction 
of Commissioner 
when necessary to 
i^nal order of dis- 
posal. t 


the liabilily of Government to pay any pension or grant is 
affeotod directly or indirectly shall be disposed of by a Collector 
without first obtaining the sanction of the Commissioner of 
the Division to the order which be proposes to pas8|^ 


6. Any claim preferred to a Collector ’under S. 6 of the Act, may be referred by 
him for inquiry to any Assistant or Deputy Collector or other 
cli^ns^for^ln uir^ officer subordinate to him, and every Assistant or Dbputy Col- 
to^'^bordinate^offi^ lector in charge of talukaa may receive claims on behalf of the 
cers. Collector and forward the same with his opinion after inquiry 

to the Collector ; but every order ^r disposing of a claim or for 
granting a certificate under S. G that a case against Government only or gainst Of ;ern- 
ment and one or more private persons jointly may be tried, shall be made with the 
previous sanction of the Commissioner by the Collector himself. < 


, (Note). e 

4 ^ C/ 

The words that a case..... .tried** were inserted after the words and figure 

“a certificate under Section. G,*** by Notn. No. 1980* dated 18th 

March, 1891, B. G. G. 1891, Pt. I, p. 263. * ^ I 

Law, &c., to be 7 Claims relating to pensions or grants are to be disposed 

observed in disposal 

of claims. accordance with : 

(а) The law, if any, for the time being in force applicable to such claims. 

* « 

(б) The terms and conditions of the saiiad or other dcymmoiit, if ^any, under 

* which such pensions or grants are enjoyed. < 

(c) The rules or orders of Government for the time being in force, if applicable 
to such claims. 

But if any claim is brought, the subject-matter of which has boon already in- 
quired into and disposed of by competent authority, the Collector 
will merely record the fact of such previous decision, and dispose of 
the claim accordingly. 

[For the rest, Sec Ss. 8 and 14, infra.'] J 

I * 

II. UNITED PROVINCES OF AGRA^ AND OUDH. * 

Notifications. 

For— proscribing such rules under*the powers conferred by the 8e6tion, see N.W.P. 

and Oudh List of Local Rules and Orders, Ed. 1894, p. 42. K 

( 

•• 

6. ^ A Civil Court, otherwise competent to try the same, shUl take 
Civil Court em cognizance of any such claim upon receiving a certifi- 
powered to take cate from such Collector, Deputy Commissioner or 

c^nizance of such other oHicer 2 authorized ^ in that behalf that the case 
^may bo so^ried, but shairnot make any order or decree 
dn any suit whatever by which the liability of ^Government to pay any 
6uch pension or ^rant^ as, aforesaid is affected* directly or indirectly , . 
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(Motes). 

I Sectioa 6,^* 

(1) Scope of the section. 

This section enables revenue officer who may be puzzled by the duty ^hich S. 5, 
sKpra, casts on him, to refer the parties to a Civil Court for the 
determination of their respective interests in the income or other 
benefit which the executive will still, as against either or both of tl^ 
• ^ litigants, bo at liberty to allow or to withhold. 1 B. 75 (80^. L 

(2) Bb. 6 and 14— Certifloate. 

\^horo plaintiff sued to establish that defendant 1, K, bad no share in a Toda- 

\ giras-hak and for an injunction to restrain defendant 2, the Taluk- 
dari Settlement Officer, from crediting K with a share, the Assistant 
Judge rejected the claim on the ground that the Collector, under S. 14 
of Act XXiy of 1871, could only grant a certificate in the case of 
• claims against Government and one or more private persons jointly 
with the previous sanction of the Commissioner and that sanction had 
• not^been obtained before granting the certificate. * 

Held, that the rule had no application as the suit was not against Government 
but between eprivate persons, and the certificate given by the 
• * Collector was Zhfficicnt. P.J. 1892, p. 350. II 

2. — Certificate* *,.or other officer*' ’ 

{!) Certificate— Form. 

There is nothing in Act XXIII of 1871 which requires the certificate of the 
Collector to be in any particular form. P.J. 1893, p. 852. N 

(l.a) Peiiiions Act, Sb. ZA^Matikana daeaj[>ayable by Government, suit relating 
(0 -Certificate un^er the Act nelseBaary. 

On the question* which arose in this case as to whether, so far^s regards one 
of the villages in which the plaintiff and defendant had formally 
made over to Government their proprietary rights on consideration 
of receiving annual malikana from Government in perpetuity, the 
jurisdiction of the Court was not taken away by this Act, it was held 
that the provisions of the Pensions Act, incapacitating Civil Courts 
from entertaining suit thereunder applies in cases of grants made in 
consideration of prior rights vested in the grantee. The plaintiff might 
have applied and obtained a certificate under the Act, which would 
have enabled the CouBc to make some declaration of right as between 
her and the defendant, but she did not do so, and must therefore 
submit tc the disability imposed upon the Courts by the Act. 17 A* 1 
= 21 I. A. 148 (P. C.), 18 M. 187. 0 

• • 

(2) Moptgage of right— Suit for forecloBure— Certificate of Collector not forth- 
coming— Procedure. . 

'^here therefore a right to rooeivo land revenue was included along with other 
property in a mortgage, upon which a suit for /orcclosuro was brought, 
it was held that as regards the right to receive land revenue the suit 
would not lie in the absence of the certificate required by this soc- 
^ iion and, time having been granted for the producticfti of the neces- 
sary certificate, vfiiioh was not produced, the dismissal of the suit 
quoad hoc was sustained. A.W.N. 1902, p. 187 = 26 A.* 73 ^17 B 
^ 169, i^.) • . P 

4 -© 
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CS.6 


Act XXIII of 187^ (XHK PENSIONS ACl). 

2, -^••Certificate. . . . or other Officer**— ■( Continued). 

(S) Suit for eash allowance payable by iaamdar. 

A ^uit by the manager of a shrine to recover from the inanidar of a village a 
cash allowance due to the shrine and charged upon the village lands 
could only be instituted on production of certificate under 8« 4 of the 
Pensions Act. 16 B< 537. Q 

« 

(4) Certlfidite from Collector— Suit based on aS^eement to receive maintenance 
out of eash allowance— Suit relating to a pension or grant of money. 

(a) Under an agreement betwien the plaintiff and the def^dants, the farmer was 

entitled to an annual payment of Rs. 52 for her maintenance, out of 
a cash allowance, which was received by the defendants from Govern- 
ment. She brought this suit to enforce her right under the agree- 
ment ; but did not produce the certificatjp from the Collector required 
by S. 4, supra. Held, that the certificate was nccessarf . The w^rds 
of the section are wide enough to include any suit to enforcc«6uth a 
claim ; and provided it relates to a pension or grant of money or of 
land revenue, it is immaterial whether the claim is based on an 
agreement between the parties, or arises out of any other legal right 
or liability, and whether it is a clainvfor a share by way of pa»tition 
or maintenance or otherwise. U«Bom. L.R. 839-31 B. 512. But 
see, also, 30 M. 26G-2 M.L.T. 188 = 17 M.L.J. 139. , R 

(b) But it is otherwise whore there is nothing to show that the maintenance is 

to be paid out of the pension allowance or was to depend upon it. 
17 M.L.J. 139 = 2 M.L.T. 188 = 30 M. 266. 8 

(5) Substitution of money payment for /a^hir-jPenBions Act. 

Where |fac Government resumed a jagliir and substitu^d a moue>h' payment, 
a suit by a descendant of the original grantee for his share of the 
amount is barred, under this Act, unless the plaintiff has got a 
certificate from the proper officer. 4 M. 341. * * T 

r 

(G) Pension granted in resumption of saranjam. 

The provisions of the Pensions Act will prevent a Civil Court from declaring a 
pension granted in resumption of saranjant to bo partible, unless the 
Collector should authorize it to do so. 2 B. 346. U 

(7) Claim to share in right to collect mafi du^s— Pensions Act. , 

It is not competent to the Civil Court to declare defendants to be entitled to a 
share in the right to collect mafi dues which the Government had 
bestowed upon another, unless they produce a certificate entitling 
them to sue in the Cisril Court. 160 P.B. 1884. * Y 

(8) Suit for mallkana payable by Government. 

Where a mnliltfina was grunted in perpetuity to a certain person in dbnsidcra- 
tion of the transfer of a village to the Government, it was held that a 
suit for such malikana cannot be entertained in the absence of a 
certificate under the Pensions Act. 17 A. 1 (P.C0 = 21 T.A. 148. W . 

f 

(9) Suit against s/r<l|ir. • S * 

A brought in the Court of the Agent for Sircars in the Deccan requires a 

•* Cpllecttr’s certificate. 17 B. 224.* X 
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— ** CertHicmte- •••or other Officer*'— ( Continued), • 

(10) Grant of a share of jagtr by GovernmeSat. 

^ The Civil Courts are not competent to decide whether the grant of a share of a 
jiigir by the Government is valid, at least until the matter has been 
referred to them by a certificate duly issued, under this Section. 12 
" P.R. 1886 (Rev.). Y 

(11) Jv/r—BucoeBBion — Gralit of Government revenae for life to parties’ fan^ly 
ln*spepific shares— Death of onp sharer— Suit by the surviving sharer against 
the son of the deceased for certain instalments wrongfully enjoyed by the 
latter— Construction of such grant. • 

.See 108 P.R.*1901 (157 P.R. 1899, cited), Z 

(12) Suit regarding Toda-giras-haks. 

• T(^n-giras~haks come within the definition of "grant of money or land 

^ revenue ’* fn Aot XXITI of 1871 (Pensions) and therefore a suit in 

• respect of them can be maintained only on production of certificate as 
• required by that Act. 1 B. 203; 4 B. 437; 4 B. 448; 5 B. 408 (P.C.). A 

Allowances in respect of Toda-giras-haks arc within the Scope of S. 4 of the 
Pensions Act^ XXIII of 1871 ; and, hence, a suit for enforcing pay- 
, • ment of such allowances by the Government is not cognizable by a 

Civil Court without the Collector’s certificate under S. 6 of the Aot. 

5 B. 403. B 

(*13) Pensions Act (XXIII of 1871) Ss. 4, 6, 6 -Collector’s certificate— Jurisdiction of 
Civil Courts. 

S. 4 requires as a condition precedent, a certificate from the Collector or 
other authorized revenue officer under S. 6, for a Civil Court to have 
jurisdiction in auii:s relathig to pensions, money grants, or land 

• • reveftue, conferred by Governinont, independently of jvhethcr Govern- 

ment*be a party to such suits or not. 1 B. 75. C 

^ ^ A suit for the recovery of a sum of money payable to the plaintiff on account 
of his share of vialikana^ which was clearly money paid by Govorn- 
» ment within the meaning of S. 4 of the Pensions Act* cannot be 

instituted without a certificate under S. 6 of the Act, although the * 
Goverument was not the party sued against. 18 M. 187. D 

(14) Collector’s certificate not obtained when suit was filed— Effect. 

(a) A suit requiring Collector’s certificate under the Pensions Act is not void 
* ah initio by reason *of its having been filed without a certificate. 17 

• B. 169 (172) ; 8 C. 422 (P.C.). E 

(5) The Court is only precluded from taking cognisance of it until the cortifi- 
«cate is produced. 17 B. 169 ^172) ; 9 I.A. p. 20. F 

(c) It is enough if the requisite sanction bo obtained before decree. 17 B. 169 ; 

17 P.R. 1882. . 0 

•(d) Such a certificate was admitted in appeal and thc^case was remanded for 
fresh trial. 17 B. 169. H 

(14-a) Appeal— Pensions Aot. 

Certificate under the Pensions Aot allowed to be produced on qpoond appeal and 
* * decree reverseGt*and case remandpd for a trijl on the merits when 

plaintifi had succeeded in the Court of first instance: where tl)e, 
objection fo\ want of certificate was not takep. P.J . 1891^ p. 276. ( 
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2, ~ ** Certificate. ...or other Officer* ^--fContmued). 

(16) Certifloate'-Colleotor’B order referring the partlet to Civil Court--Ceriiileate' 
produced in the Court of Appeal— Stfuaif—Conetroction—Grant of the soil of 
a village. 

Where the Subordinate Judge decreed partition of a village holding that, though 
it came within S. G of the Pensions Act, the want of a certificate was 
sufficiently met by an order of the Collector referring the parties to 
(j Civil Court to determine whether the said village was pjbrtible, and 
the High Court on appeal confirmed that decree holding that the 
Sanad^ by which ,thc British Government confirmed the land, was 
not a grant of land revenue but of the soil of the village 'Itself, the 
Judicial Committee affirmed that conclusion as to a questfnn of con- 
struction, particularly as it seemed to them that the Subordinate 
Judge was fully justified in treating the said order of the Collector as 
dispensing with the said certificate. 11 C.L.J. 281 = 32 A 148 (P.C.) 
=7 A.L.J. 165 = 12 Bom. L.R. 267=11 O.L.J. 281 = UO.WJI.'iJlO= 

, 20M.L.J. 146=7 M.L.T. 53. ” J 

The Judicial Committee approved of the procedure adopted by the High Court 
in allowing the plaintill to procure and file a certificate under this 
section, pending appeal from the decree of the lower Court, which 
treated the order of the Collector re*f erring the parties to Civif Court 
for determination whether certaid villages were partible, as equivalent 
to a certificate under the said section. (Ibid.) K 

(16) 8b. 4 and 6— OmlBsion to obtain previouBly to Bult, oertifloate enabling Court 
to entertain suit- Effect of oertifloate granted after the hearing. 

Part of the property in suit consisted of land, which, was assumed in the Courts 
below to be hold on terpis bringing it within the Pensions Act, 1871. 
After the judgment, which disposed of the principal questions ip the 
case, been given, final judgment was suspended upon an objection 
that no certificate had been obtained under that Act. The certificate 
having been then obtained and delivered to the Court, — held, that the 
original defect did not prevent the suit proceeding. 8 Cal. 422. L 

(17) Certliioate not obtained when suit filed— Gertlfloate not produced at hearing 
—Procedure— Practice. 

Where at the hearing of such a suit the necessary certificate was not produced, 
held that the Judge ought to have granted the plaintiff’s application 
for an adjournment, in order ^hat the certificate might be obtained 
and produced. 17 Bom. 169. M 

(18) Certificate— Presumption— Revocation. 

The presumption is that a certificate granted by the Collector under S. 6 of the 
Act was granted by him with the previous sanctioh of the Commis- 
sioner. The Commissioner has no power to cancel the certificate 
granted by the Collector, to revise the Collector’s action or to cancel 
the certificate. *23 B. 676. N 

(18-a) Subsequent cancellation of Collector’s certificate— Effect. 

The subsequent cancellation of a Collector’s certificate under the Pensions Act 
does not render invalid a decree of a Civil Court passed in consequence 
of the grant of t{ie certificate. P.J. 1892, p. 200. 0 

(19) Decree obtained without Collector's certificate. 

A: is void. <0 B. 236 ; see, also, 9 B. 196. P 
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• Aot XXHI of 1871 (the pb^sions act). 

2,—** Certificate — or other Officer* ’—{Continued). 

*(20) Colleotop— Ceptifloate*-Giyil Goupl—Suit to peoovop shape of allowance fop 
pigptfculap years— Ceptiflcate peferping only to some years. 

A oertifioate granted by the Collector under the Pensions Aot authorised the 
plaintiff to recover his share in the allowance for the years 1889—90 
to 1896 — 97. On the strength of this certificate, the plaintiff 
brought a suit to recover his share of the allowance for the yeturs 
covered by the certi§cato and also for the year 1897—98. • The lower 
appellate Court disallowed the plaintiff’s claim so far as it related to 
the year 1897—98, on the ground that that year was mentioned in 
the dbrtificato ; held, that the certificate given by the Collector might 
refer only to the plaintiff's share in the allowance for particular years, 
but if the Collector permitted the plaintiff to establish his right to a 
share in the Civil Court, the plaintiff was not bound under the 
Pensions Act to get a certiffcate for each year’s allowance before suing 
for it. The 'general right to each year’s share follows as consequent 

on it. 28 B. 241. « Q 

• 

(20-n) Omission in ceptifioate— Effect. 


( 21 ) 




The fact that the namb of one of the parties who was a major at the date of 
the suit, but Vas a minor when the certificate was given, is not 
mentioned in the*oertiffcate which contained the name of his mother, 
• does not necessitate a fresh certiffoate being given. P.J. 1898, p. 852. R 


Collectop’s ceptifleate not necessapy. 

(a) The Collector’s certificate is not necessary to maintain a suit by an 
* inamdar against a khot for balance of land revenue* 18 B. 526. B 


(6) A grant of lands free of«revenueP does not come within the scope of the 
' • Pens^>n8 Act, which contemplates only money payments to be received 

through the Collector or recovered from persons bound to pay revenue ; 
and hence the Collector’s certificate is not essential for a Civil Court 
to have jurisdiction in a suit on it. 7 M. 191. T 

” (c) It is not necessary for a mortgagee of an inam village suing for*its sale, or 

in the alternative, for its possession, to produce a certificate under the 
Pensions Act. There is no suggestion of the mere share in land 
revenue being mortgaged. P.J. 1896, p. 161. U 


(d) (i) A suit relating to inam land granted before the time of the British Govern- 
ment does not fall \fithin the provisions of the Pensions Act. 21 M. 
• 810. Y 

(ii) Hence, a certificate of the Collector under the Aot is not necessary. (75id.) 


(e) (i) A* suit relating to the management of saranjam land is not included in 
the Pensions Act. 16 B. 596 (599). W 

• (ii) Hence, no certificate of the Collector is required to maintain such suit, 

• {Ibid.) . w-l 


if) The Pensions Act must be construed strictly ; and a suit by the assignees 
from Government of land revenue, to recover arrears from persons 
admittedly liable to pay revenue to somebody, though not to the 
plaintiff, was hdld to be one undex S. 9, and i^t barred under Ss. 4 
and 6 for want of a oertifioate from the Collector. 10* A. 396 (1 B.« 
76, D. F.,*6Boip. L.B. 423). X 
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Act XXIII of 1871 (thb pensions aot). CSs. 6 & 7 

* « 

2,—** Certificate* ...or other Officer* *^{Concluded), 

(22) Kazi-Kazi’B otHoe—Rozina allowance— Its liability to attachment and saltf 
in execution of a -iecree. 

f 

IMaintiff obtained a money decree against Hafasji and in execution sought to 
attach and sell a decree obtained by Hafasji against Hohiyodin which 
entitled Hafasji to receive annually a certain portion of the Bozina 
allowance paid by Government to«Mohiyodin as Kazi. Hafasji 
contended that the Bozina allowance was paid to Mohiyodin. and his 
family for service as Kazi, and lhat, therefore, it was not'liable to the 
process of a Civil Court under S. 13 of Bombay Act, III of 1874. This 
contention was upheld by both the lower Courfs. * 

Heldt that as the decree sought to be attached was passed before the Pensions 
Act, XXIII of 1871 came into force, plaintiff’s darkhast was not 
barred for want of a certificate under S. 4 of the Act. r P.J. 1894, 
p. 44, 19 B. 250. Y 

2.— ••Authorised.** 

t 

BOMBAY NOTIFICATIONS. 

For authorising officers under the powers conferred by this section and pre- 

scribing rules in Bombay. Sec Boir\bay rules and orders. # Sefi, also, 
notes under S. 5, supra, Z 

Pensions for lands « , . . . ^ 

hold under grants in ^ 7. Nothing in sections 4 ana 6 applitJs to — 

perpetuity. * ‘ 

(1) any inam of the class referred to in section 1 of Madras Act, 
No. IV of 1862 1; 

(2) pensions heretofore granted by ' Government in the territories 
respectively Jiabject to the Lieutenant Governors of Bengal and the North- 
Western Provinces, either wholly or in part as an indemnity for loss sus- 
tained by the resumption by a Native Government of lands held ‘under 
sanads purporting to confer a right in perpetuity. Such pensions shall 
not be liable to resumption on the death of the recipient, but every such 
pension shall bo capable of alienation and descent and may bo sued for 
and recovered in the same manner as any other property. 

(Notes)# 

“ Any Inam — Madras Actt No. IV of 1862,** ' 

N.B.— 1.0., ’’inams of the classes described in cl. 1, S. 2, (Mad ) Beg. IV of 
1831, which have been or shall bOy enfranchised by the inam-commis- 
sioner and converted into free-holds in perpetuity, or into absolute 
freeholds i/i perpetuity.” The classes so prescribed are “hereditary” 
or personal grants of money or of land-revenue, however deno^tninated, 
conferiled by the authority of the Governor in Council (or which 
having been made by any Native Government, have been confirmed 
or continued by the British Government — Aot XXXI of 1836) in 
( consideration of services rendered to the state, or in lieu of resumed 
offic^es or privileges, or of Zamindalies or Paleiyams forfeited or held 
' under attachment or management by the officers of Government, or as 
a Yaonpa or charitable allowance, or as a pension. A 



31 


.Ss. 7 ft 83 Act XXIII of 1871 (the pensions act). 


2.-^AIIenatloa and descent *’ 

Alienability of a peniien under— Gift of right to pension. 

In rcspoot of a dood of gift executed by a Muhammadan, in favour ot the wife, 
conveying to her the right to a pengion drawn by him, vhich was 
one of the description contemplated by S. 7 of the Pensions Act (XXTTI 
of 1871), it was TieZdthat, by that section which enacts the law for the 
Muhammadai)^ as well as the Hindus, it was provided that ** every 
such pension was capable of alienation and descent,’’ tbat^theroford, 
whatever the Muhammadan Law may bo apart from the Pensions 
Act, under the above section, the pension, or any interest in it, was 
capablp of being alienated by it*s holder by way of gift. 9 A. 213 = 
7 A.W.N. 22. B 


III, — Mode of Payment, 


* 8 . All'pensions or grants by Governriient of money or land-revenue 

^ ^ ^ shall be paid by the Collector or the Deputy Gommis- 

Paynmnt to be , ^ 

made by Collector or aioner or other authorized oflicer, subject to such 

other authorised rules ^ as may, from time to time, be prescribed by 
officer. . i. ^ ^ . . 

the Chipf Controlling Eevenue authority. 


• • * (Notes). 

A— " 

. • BOMBAY. 

Notification No. 6849, dated 28Fd December, 1879, B. G. G. 1879, Pt. I, p. 1020. 

1, Under S, 5. 

For Rules, 1 — 7, see, S. 6, supra, B-1 


Payments” to bo , 
for the year com- 
mencing 1st May, 
but ^ay bo made 
in instalments. 


IZ. Under JS. 8, 

* 8. All payments of pensions or grants aro^ usually to bo 

ufade in one lump sum fur the year commencing on the 1st 
May and ending 30th April, but applications for their payment 
by monthly or qQi^^i>crly instalments may bo considered and 
disposed of by the Collectors. * 


(Note). 

The words subject to the sanction of the Commissioner,” at the end of this 
rule have been omitted by Notn. Ko. 1080, dated 18th March, 
B.G.G., 1891, Pt. I, p. 253. B.2 


Payments* of ar- 
rears. 


9. Pensions and grants, for the payment of which application is duly made at the 
proper period, will be paid in full, except in the case of payment 
being suspended, pending the orders of a Civil Court or pending 
inquiries by Government or by any officer of Government. But if, 
owing to non-application or other neglect on the^part of the claimants, such payments 
fall into arrear, the pensions or grants will be paid as follows 
for the current year in full. • 

Nirst year’s arrears in full. ^ 

Second year’s arrears subject to a deduction of 10 per cent. 



Third 

do. 

do. 

20 

do. 


Fourth 

do. 

do. 

30 

do. 

J 

Fifth 

do. 

do. 

40 

do. 


Provided that no deduction shall be made under this Rule froiA arrears qf payments 
duo (1) on account of village ^wasthan allowances not exceeding Rs. 5 per annum in 
amount or (2)« under compensation bonds. 
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' i.—" Rules ••—(CoHeludedi. 

The ** current year” means the year within which payment is properly doe* 
under r. 14. ^ 

Payment of ar- Subject to the provisions of r. 9, Collectors may 

rears due to deceased authorize the payment of arrears duo to a deceased person after 

persons. guch investigation as shall satisfy them : 

c (a) of the actual date of such person’s death, and 

(bf that the applicant is entitled as sucht person’s legal heir, or dtherwise, to 
receive payment. * 

11. Any 'pension or grant for paynvent of which* no appli- 
Fensions or grant cation is duly made for more than six years, or in the case of 

not djrawn for six jjardas Gosavis’ allowance, two years is to be struck off the 

years to lapse. t i I 

books, and all arrears forfeited. ^ 

(Note). 

' 4, 

The words “Or two years” after the word “Years” in this rule svere 

c inserted by Notn. No. 623, dated 24th January, 1893, BiG.G. 1883, 
Pt. I. p. 83. • B-3 

But if the pension or gran^ is held under a permanent or 
But in certain hereditary title, it may be tor'idmitted without pa^^mpnt of 

nSted^*^ Jfc-ad- arrears if a claim thereto is ^uly preferred under S. 5 of the Act 

within twelve years from the date of the last payment. 

Date of applica- ' which application for payment twas made 

tions for arrears to must be noted by the disbursing officer on all bills for 


Date of applica- 
tions for arrears to 
bo noted. 


[For the rest of the rules, see S. 14, infra.] C 

9. Nothing in Sections 4 and 8 shall affect the right of a ^rantep of 

*' land-revenue, whose claim to such grant is admitted ^ 

Saving of righta . Government, to recover such revenue from tlie 

of grantees of land- ^ ^ , 

revenue. persons liable to pay the same under any law for the 

time being in force for the recovery of the rent of land. 


(Motes). 


Nothing — admitted.** 

Sb. 4, 6, 9--Graiit of land pevenue— Suit for arrears by asBignees of Government- 
Right of plaintiff admitted by Governnienl— Coilector’s certificate not^ eBsen- 
tial. 

Where the assignee of land-revenue by Government sued the tenants for arrears 
of revenue, and the Government admitted the right of the assignees, 
and the tenants also admitted their liability to pay the arrears to 
somebody,, though not to the plaintiff, held, that the suit was governed 
by B. 9 of the Act, and that the want of the Collector’s cer^ficate as 
requirefi by Ss. 4 and 6 did not bar the suit. 1 B. 75, i>.=^10 A, 
396=8A.W.N., 72. D 

In a suit by the Inamdar to recover assessment from khatedar tor lands 
( standing in his khata, where the Government has admitted tlje 
plaixtiff’s right, « no certificate is*'required by virtue of 8. 9 of the 
Pensions Act, for the maintenance of the suit. 6 Bom. Ij*R. 423 
(427). * . * E 
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9 • 

10. The Local Government may, with the consent of the holder, 
order the whole or any part of his pension or grant 
of money or land revenue to be commuted for a lump 
sum on such terms as may seem fit. * , 

IV, — MiscellaneotM, 

ii. No pension 1 granted or continued by Goverp- 
ment on political considerations 2, or on fiUbcount of 
past services or present infirmities or as a compassion- 
* ate allowance, 

and no money due or to become duo on account of any such pension 
or allowance, 

shall *be liable to seizure, attachment or sequestration by process of 
o.n^*Court in British India, at the instance of a creditor, for any demand 
against the pensioner, or in satisfaction of a decree or order, of any such 
Court. * 

^ (Notes). 

• ’ • Pension,** 

(1) Pension— Scope— Meaning. ^ 

(а) yhe term “ pension ** is not defined in the Pensions Act, nor, in any other 

• Aot. 4 B. 432 (436); 30 M. 163 (164) = 2 M.L.T. 33. P 

(б) Giving the word its widest etymological sense, it might bo construed as 

including all payments of every kind and description. 4 B. 432 (436) *0 

(c) But that it must have some much more narrow signification than this, is 

, clear^from the oircnimstance that in the Pensions Act the word is 
• u^ed with, but distinguished from, grants of money ^r land revenue, 
and must, therefore, be supposed to denote money payable otherwise 
^ , thi^n in respect of a right, privilege, perquisite, or office. 4 B. 432 

(436). H 

(d) The word pension ” in this section, is used in its ordinary and well. 

known sense, namely that of a periodical allowance or stipend granted, 
not in respect of any right, privilege, perquisite or office, but on 
account of past services, or particular merits, or as compensation to the 
dethroned princes, their families and dependants. 2 Ind. Gas. lOQ— 

8 31 A. 382 = 6 A.L.J.8619=6 M.L.T. 388 = 4 B. 4 82 (436). I 

(^ A grant of an annual sum made by Government as a compensation for 
loss sustainedF by the grantee on account of improper resumption 
by Government of rent-free lands formerly belonging to the grantee 
is not pension within the mdhning of this section and is liable to 
attachment. (4 B. 432, F.) ; 8 O.W.N. 665. J 

^(/) The section itself indicates what a pension really is, namely, it is grant made 
by Government on political considerations or on account of past 
services or present infirmities or as a compassionate allowance. 8 
O.W.N. 665 (666). K 

(o) ,The word ** pension in this section and S. 266, clause ig) of the Code of 
^ Civil Procedure*imply periodical payments of^money by the Govern- 
ment to the pensioner in the manner prescribed by S.^ of the Act.. 
26A. 617 = 1 336. 1 , 


Commutation of 
pensions. 


ExexnptiQn of pen- 
sion from attach- 
ment 3. 
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‘ « 

, I—'* Penalon**-^(C(mcluded). 

Ih) The words ** pension or grant of money or land revenue ** are used in tha 
preamble and in sections 4, 5, 8, 10 and 14 (8) of the Act. 30 M. 153 
a54) = 2 M.L.T. 33. 

While Ss. 11, 12, 13 and 14 (1) to (7) mention pensions only. 30 M. 163 (154) 
»2 M.L.T. 33. M 

(t) The pensions referred to in S. 11 are pariodioal allowances granted, by 

• Government “ on political considerations or on account . of past 

services or present infirmities/ or as a compassionate allowance as 
distinguished from payments by Government ** in respect of any right, 
privilege, perquisite or office ” which fall within the definition of 
grant of money or land revenue ” in S. 3. (4 B. 432 ; 5 M. 272 ; 26 
A. 617 ; 8 O.W.N. 665, F.); 30 M. 163 (165). II 

(2) Certain grants —Their nature. , . 

(a) A grant, by a saTtod from Government, of 'proprietary rights in certain 

villages, subject to the payment of land revenue, and expref(i^ to 
^ have been made in consideration of good service rendered to^Govern- 
ment, cannot be considered to bo a * political 'pension ' within the > 
meaning of S. 266, cl. (gr), of the C.P.O. nor a 'pension * within the 
meaning of S. 11 of the Pensions AVst, XXIII of 1871. 26 A. 617 == 
A.W.N. (1904), 144 = 1 A.L.J. 338.' ' 0 

(b) A grant stated to have been made by Way of compensation for loss sustained 

on the abolition of a certain office held hereditarily ill the grantee’s 
family, is a grant falling within S. 3, but not within Ss. ll and 12 of 
the Pensions Act (XXIII of 1871). (4 B. 432, F.); 30 M. 163 = 2 M.L. ' 
T. 33, P 

(3) Toda-giras bak’---lU nature. 

(a) Toda-giras hdks are annual pay men tk paid by the v^]lage oommunities (o the 

« girasins. These are recognised as a species of property, though their 
origin was unlawful. 5 B. 408 (419) (P.C.). Q 

(b) From the circumstance that, in the Pensions Act, the word ‘pensioR.* ia used 

with, but as distinguished from, grants of money or land revenue, it 
should be taken as denoting money payable otherwise than in respect 
of a right, privilege, perquisite, or office ; and Toda-giras haks though 
falling under the term ' grant of money or land revenue ’ are not 
included in the word * pension.’ 4 B. 432. R 

(4) Jagir income. 

The iagrir income is a pension withih the meaning of S. 11 of thd Pensions 
Aot, 1871. 96 P.R. 1906, 341. * 8 

2.—'* On political Conalderation, ** 

(1) Ss. 6f8, 11— rodn-g^/nis IrnA— The Hak entered in the name of a person— 
Arrears of the Hak failing doe In the person’s life-time— Application to receive 
payment of the arr.ears by the persons’ heirs after his death— Collector- 
Certificate. I* 

In execution df a decree which made the Toda Oiras allowance payable to him, 
the decree* holder applied to have his name entered in the Collector’s 
book as the person entitled to receive the payments and to recover the 
. arrears due. The name was accordingly entered und^r the Pensjons 
Aqt and the asrears paid. The * decree-holder having died, his heir 
' filed a darkhast to recover further arrears that had become due in the 

, life Wme of the decree-holder. , The Court overruled^ the Collector’s 
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2.—“ On potltlGMl Conaideratlon **---(Ccnclvded), • 

objection that the darkhaat could not lie in the absence of a certifi- 
cate under the Pensions Aot, and directed payment of the arrears 
into Court : — » 

Held (1) that the powers of the Collector under the rules framed under the 
Pensions Act had been exhausted, and there was no discretion left for 
that officer t^ exercise either under the Act or the rules, so far as 
applicant’s right to receive the allowance which had acciyaed due fn 
the lifo-timo of the fast holder was concerned. 

(2) That, if the amounts remained* unpaid, the Collector held them for and on 

* the dtforee-holder’s behalf as moneys due to him. They were, there- 

* fore, recoverable on his death by his heirs, independent of any ques- 
tion arising under the Pensions Act or the rules under it. 11 Horn. 

. L.R. 1369. T 

(2) ^ranyafn -Resumption —Pension, its impartibiiity— Hindu Law— Adult son’s 
vi^t to demand maiutenanoe from his father. 

A laranjan^ is ordinarily impartible, and semble that a pdlitical pension 
granted in substitution of a resumed saranjam is so likewise. 2 
Bom. 346. « U 

• The Pensions Act (XXSII of 1871) prevents a Civil Court from declaring such 
a pension to be partible, unless the Collector should authorize it to do 
so ; and the fact that the Collector authorizes a suit for maintenance 
out of such pension, affords no ground •for presuming that he 
authorizes a suit for the partition of the pension. (Ibid,) Y 

(3) Political pension payable in India but granted by Ceylon Government. 

Certain descendants of the family which formerly reigned in Ceylon, resided in 
British India, whejre the @olleocor of the district, on behalf of the 
'Government of India, paid them pensions* Apparently, though this 
was not proved, the cost of these pensions was ultimately defrayed 
by the Government of Ceylon. These pensions were attached in exe- 
cution of certain decrees. Upon application being made by the 
. pensioners to have the attchraents set aside ; — • 

Held^ that the pensions wore exempt from attachment as being political 
pensions ” within the meaning of S. 266 (g)% 26 M. 423. W 

Per White, C,J, — If the Government of India is to be regarded as merely the 
Agent of the Ceylon Government for the purpose of paying these 
^ pensions, I do not think the Courts of this country would have any 

jurisdiction to proceed by way of attachment since the rights of the 
pensioners (assuming them to be enforceable at law) would only be 
enforceable in Ceylon. (5 B. 249 ; 18 C. 216, 12.). 26 M. 426. X 

Exemptions Mm attachment.*’ 

H.B.— See too S. 60, cl. (g), C.P.O., 1908. 

(1) Certain stipends, etc., not liable to attachment. ^ 

Calcutta, the Isf January 1909. 

Supreme Government Notification. 

^ No. l.-jin pursuance of S. 60, sub-S. (1), cl. (p), of the Code oh Civil Procedure, 
1908 (Act V of 1908), the Govern6r-General in Council is pleas%d to declare that the 
stipends and gratuities payable by the undermentioned Family Pension Funds shall not* 
be liable to c^ttaohment or sale in execution of a decree of a court of law % 
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« Exemptions from mttMchment **^{Continued). 

(1) The Bombay Unconvenanted Service Family Pension Fund. 

(2) The Bengal Unconvenanted Servioe Family Pension Fund. v 

(3) The Bengal and Madras Service Family Pension Fund. Y 

(1-a) Pension— Land revenue granted by Government on Political oonsiderations— 
, Water-advantage rate— Liability to attachment in execution of a decree— 
Decreij, constructioolof. ^ c 

A decree for money directed ** that* the defendant do pay Bs. 6,869-10 to the 
plaintiff by half yearly instalments ‘ ' of Rs. 600 out of (^the khuah 
haisiyati (water-advantage rate) income which accrues to«him each 
harvest. The instalment for each harvest will be paid in the months 
" of March and September when the defendant realises his khush 
haisiyati income until the payment ^of this decree mbney.” *On 
default having been made the decree-holder applied for the atfach- 
mont of the income in question. Hold, that the khush he^isTyati 
* (Water-advantage rate) was apart of the jagir^, granted^ on political 
considerations and was therefore exempt from attachment by virtue 
of the provisions of this section. 96 ^.R. 1906, 344. Z 

• V r 

(2) Death of political pensioner— Pension remained unpaid —Effect. 

c 

On the death of a Political pensioner, a sum of money due to him as pension 
remained unpaid in the hands of the Collector. Ueld {ha^the same 
was not liable to attachment so long as it remained in the bands of 
the Government. Whether the pensioner was alive or dead, it did 
not make any difference. (5 M.H.G.R. 371 ; 1 B. 75 ; 17 I.A. 187 ; 
18 M. 187, F.); 26 M. 69. A 

* c 

• * € 

(3) Government of India acting as agent to Ceylon Government— Effect.* 

Pensions payable to certain “ Candyan Pensioners ” (descendant of the ancient 
kings of Gandy kept as State prisoners) in British India, paid by ,the 
Government of India as Agent of the Government of Ceylon were 
exempt from attachment. It is not pensions granted by the British 
India Government alone that are exempted but all political pensions. 

5 B. 249 (P.C.); 18 C. 216 (223); 29 C. 707, R.; 26 M. 423. B 


(4) Stipends allowed to Mysore Princes. 

The stipends allowed by Government tp the members of the Mysore, family 
cannot be attached. 7 W.R. 169. ^ C 

(5) Pay of Carnatic stipendary. 

The is not liable to attachment in execution of a decree against the 

stipendary. 4 M.H.G. 277. D 

(6) Bonus from Government. 

Where the execution-proceedings had commenced before 1st June, 1882, a 
bonus from Government, not being pension under S. 11 of the Pen- 
sions Act, 1871, was held to be attachable in execution. S. 266 of 
• the Code has, however, been so altered recently as to exepept a boni:){i 
or giatuity received from Governnfent, from attachment in proceed- 
ings in execution commenced on or after 1st June, 1882. (4 B. 482, 
F.); 6 M. 272 ; see, also, 6 A. 632. , * ^ B 
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Exemptions from aitacbment (Continued). • 

*(7) “ Arvears of '' Yeomiah ” peasion. 

• due to the estate of a deceased Yeomialtdar, which have accidentally 

accumulated, are not subject to attachment in satisfaction 9f a decroe 
of a civil Court obtained against the representative of the Yeomiah- 
dar. 5 M.H.C. 371 (372). F 

(8) Allowance under Bombay Act XI of 1843. • 

An cannot be attached while in the Collector or other disbursing 

officer. 10 B.H.C. 40. ' G 

(9) Fund^ representing political pensions due at date of penslnor’s death. 

(a) The but which remained unpaid in the hands of Government is 

not liable to attachment. 26 69 (71). H 

e ^ 

(b) The character of»tho fund remains unchanged as long as it remains un- 

* paid in the hands of the Government irrespective of whether the in- 
tended beneficiary is alive or dead. 26 M. 69 (71) ; see, also, 5 M. H. 
C. m ; 1 B. 76 ; 17 I.A. 181 ; 18 M. 187. * I 

(10) Private pension. 

j 

, can be attached. 6 O.L.R. 19. J 

(11) Share in Government revenue, whether pension. 

. Whom the Government directed that out of certain revenues, the members of 
* certain family should have certain shares assigned to them, held that 
these shares were not pensions within the moaning of the Pensions 
Act, and wore not exempt from attachment in execution of a decree. 
20 A.W.N. 361 (4 B. 431, B.). K 

(12) Penslop Act (XXUI of i871>, S* ii’-^Toda^giras hak, whether exempt from 

attachment as pensiqn. * 

The word pension” in S. 11 is used in the sense of a periodical allowance or 
'* * stipend granted, not in respect of any right, privilege, perquisite, or 

office, but on account of past services or particular merits, er as com- 
pensation to dethroned princes, their families and dependants. So, 
a toda-giras hah in the hands of a majnlatdar, granted to him for his 
rendering certain services when required, cannot constitute a * pen- 
sion * within its meaning in B* 11 of Act XXIIl of 1871 so as to bo 

exempt from attachment under a decree of a Civil Court. 4 B. 432.L 

» ■» 

(13) Allowance as oompeniatlon for lou. 

Au allowance given to a'person, as compensation for the loss sustained by him 
by reason of the improper resumption by Government of certain 
lands which belonged to him, hannot be regarded as a pension allow^ 
ance within S. 11 of the Pensions Act, and is, therefore, liable to 

« attachment in execution. 8 C. W. N. 665*. M 

*» 

(14) Avveavs of pcnalonB due. * 

In case of pensions not exempted from attachment, it is only arrears in res- 
pect thereof actually accrued duo that are attachable in execution of 
, a decree. 6 C.L.R. 19 (20) (14 M. 1. A. 40 ; 7 M.L.R. 186, F.). N 
• • • 

( 16 ) Babuana allovanoe. • ^ 

A is oapabl. of boing attach.^ and sold in exopufeion. 6 O.W.Nt 796 . 0 , 
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J.— ** Exemptions from mttmcbment ^^—{Conehided), 

(16) Decree in Oivll Court— Attach mont— Unenfranchised inam— Salein execution* 

-Peniiona Act (XXIII of 1871), Ss. 4 and 11. e 

Ah unenfranchised inara can be attached and sold in execution of a decree of 
a Civil Court. 6 M.L.T. 132. , P 

While S. 4 of the Act prevents a Civil Court fj^om entertaining a suit relating 
to a pension or grant of money or land revenue it has been thought 
necessary in S. 11 to state that certain pensions are not liable to 
attachment by the Civil Ocurts. The omission of grants of money or 
land revenue is significant and shows clearly that under Act XXllI 
of 1871 such grants are not exempted from attachment. t6 M.L.T. 
132. Q 

(17) Definition of political penBion— Property granted in lieu of oaph political 

pension » whether can be attached in execution of decree. ^ 

One K had been granted a political pension of Rs. 4,000 per annum for which 
« the grant of a taluqa was subsequently substituted at a given rent. 
According to the grant the taluqa had to continife in perpetuity in the 
manner of an hereditary holding, Zemindari mowrooai, in possession 
of the grantee’s heirs and suocessors^^provided they paid t]^e revenue 
to Government. Since the grant the property had all along been 
traced by the members of the family of K as an ordinary Zamwdari 
holding/. * 

Held, that the property could not be treated as a political pension and was liable 
to attachment in execution of a decree. 26 A. 617 ; 4 B. 432, R. R 

12. All assignments ^ agreements, orders, sales and securities of 
every kind made by the person entitled to an^v pension, 
in^^nMdpatfo*n*°of allowance mentioned in section 11, in respect 

pension, to be void, of any money not payable at or before the making 
thereof, on account of any such pension, pay or allow- 
ance, or*for giving or assigning any future interest therein, are null and 
void. 

(Notes). 

L— Assignment.^* 

(1) Nature of lection. ^ ^ 

B. 12 of the Pensions Act prohibits only the assignment of any mqney payable 
on account of any such pension, pay or allowance as is mentioned in 
S. 11. 30 M. 153 = 2 M.L.T. 33. 8 

(2) iBiignment of pension in lieu of flower. 

An assignment of a pension in lieu of dower, being an assignment of money 
payable on account of a pension, is null and void under S.^*12 of the 
Pensions Aot, and cannot confer a right of suit on the assignee. 6 
A. 630 = 4 A.W.N. 209. T 

(3) Asiignment of pension made before the Aot. 

An assignment of a pension made before Aot XXIII of 1871 was passed, oanT).ot 
be invalidated by S. 12 of the Act| * which had no retrospective oper- 
ation. The assignee could, therefore, sue on the assignment. 7 A. 
§86=5A.W.N. 267. (6 A. 630, r/weraif), . U 
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Bb. 12 to li] Aot XXIII of 1871 (tHB PBNStfONS act). 

I.— •* AsBignmeat **--^(Concluded). • 

«(4) Decree speoifloally paised adainst Jaghir income-^ittaohment. 

When a decree has been specifically passed against Jaghir income, the Court 

* executing the decree cannot refuse to attach it, notwithsti^nding the 
provisions of S. 12 of the Pensions Act. P.L.B. (1900) 361. Y 

(5) Political peneion of aamorin of Calicut -** Payable ’’—Power of disposition by 
will. » 

, The Zamorin, by his will, bequeathed to the plaintiff the malilcl^na dm\o 
him from the Government which might be in arrears at the time of 
his death. The vuilikJmna was a political pension of Bs. 6,000 a 

* month, payable quarterly. The Zamorin died on the 6th of August 

’ 1S92. The plaintiff having obtained a certificate under Pensions Act, 

S. 6, now sued the now Zamorin to recover the proportionate amount 
^ ^ of the pension for the current quarter up to the time of the Zamorin ’s 

^ death ; » 

Held, that the plaintiff was not entitled to recover the amount sued for. 21 

• ^ M. 106. , W 

The word payable is used in its primary sense, namely, deliverable in per- 
formance of an obligation, in other words, that actual payment was 
demandable by the person entitled. 21 M. 108. X 

* Xn allowance granted t)y the Government, not in respect of a right, but as a 
matter of favour to a prince, after his deposition from the Baj, was 
, * held to amount to a political pension within S* 12 of the Pensions Act. 

• 21 M. 105. * Y 


(6) Grant made as compensation for abolition of office hereditary in plaintiff’s 
family. 

A is assignable. 2 M.L.T. 33~§0 M. 153. Z 

• 13. Whoever proves to the satisfaction of the Loca|[ Go^rnmont 
' that any pension is fraudulently or unduly received by 
person enjoying the benefit thereof shall be enti- 
tled to a reward equivalent to the amoui^ji of such 
pension for the period of six months. 


Power 

rules. 


14. The Chief Controlling Revenue Authority i may, with tho con- 
sent of tho Local Government, from time to time, 
make rules ^ consistent with this Act respecting all or 
any of the fallowing matters : — 


to make 


(1) the place and times at which, and the person to whom, any 
pension shall be paid ; 

(2) inquiries into the identity of claimants ; 

(3) records to be kept on the subject of pensions ; 
transmission of such records ; 

(5) correction of such records ; 

(6) delivery of certificates to pensioners ; 

(7) registers of such certificates ; • 

(8) reference to the Ciyll Court, under, section 6,pf persons claiming 

a right of succession to^ or participation in, pensions or grants of money 
or land-reyenue payable by Government ; * ‘ * 
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' and generally for the guidance of officers under this &ct. 

All such rules shall be published in the local official Gazette, and 
shall thereupon have the force of law. , 

(Notes). 

/.—“ Cblet Controlling Revenue Authority, ” 

(L) Power of Chief Controlling Authority. ^ 

I'he Chief Controlling Authority has no* power to hear appeal against or revise 
order granting certificato*under S. 6. 23 B. 676. A 

(2) Rule 6 framed under the Aot->Buit for reooTery of wirshasan allowance— 
Collector’s oertlfloate - Cancellation of certificate by Revenue Commhsloner. 

When a certificate is granted by the Collector under S. 6 of the Pensions Act 
(XXIII of 1871), the presumption is, until the contrsry is sh^wn, 
that the order for granting the certifilbate was madf , as is contem- 
plated by the 6th rule framed under the Act, with the p^ftvious 
' sanction of the Revenue Commissioner by the Collector himself. But 
the Revenue Commissioner has no power vesl^sd in him to cancel a 
certificate granted by the Collector, and there is no rule which 
provides for the revision by the* Revenue Commissio;ier of the 
Collector’s action in granting certificates or for the cancellation by 
him of the certificates granted by the latter. 23 B. 676. B 

I.— BENGAL. 

Notification dated the 7th September, 1875 (published In the Calcutta Gazette of 
1875, Ft. 1, p. 1144). 

""The fpllowing rules framed by the Board of Revenue',' L.P.', under S, If, Act 
XXIII (The Pensions Act) of 1871, havin|( been approved by the 
Lieutenant-Governor, are published for general information : — 

Rules fr^poefi hy the Board of Revenue, L.P., with the consent of the Local Govern- 
ment, under S. 14, Aot XXIII (The Pensions Act) 1871. 

Section 1. 

Pbeliminaky. 

The rules governing service pensions, extraordinary pensions and gratuities 
for service not entitling to pension, are contained in the Civi) Pension 
Code published under the authority of the Govemme;pt of India. 
The following instructions therefore apply to territorial and political 
pensions only, disbursed through the revenue authorities. 

* Section 2. 

THE PLACE AND TIMES AT WHICH, AND THE PERSONS TO WHOM, PENSIONS^ 
ARE TO BE PAID. 

1. As a general rule, pensions are payable at the District Treasury upon which 

a permanent payable order has been issued by the Accountant- 
General. 

2. But pensioners residing within any sub-division of a district, |ind not un^er 

cl.^8 of this section, exempted from attendance in person, may, by 
presenting themse|^ montly before the Sub-Divisional Officer, obtain 
payment of iheir pensions by cheque upon the sub-divisional treasure 
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chest, their atloDdanco on each occasion at the District Head Quarters 
being dispensed with. In these cases the responsibility of tl^e District 
Officer will remain undisturbed, and payment will not be made till 
the Sub-Divisional Officer, having forwarded the pensioner’s receipt 
and his life .‘certificate to the District Officer, obtains in return a 
cheque for the amount of pension due. ^ ^ 

3. Moreover, once in every six months the permanent orders of every sub- 

division will be recalled to thq head-quarters of the district, and 
pensiisners will be required to present themselves for payment before 
the District Officer. 

4. A Commissioner may, on application and on sufficient cause shown, permit 

transfer of payment from a treasury in his division to any other 
i» treasury in British India. This power does not extend to political 
pensions in cases where the pensioner resides, by order of Government, 
in a particular place. * 

5. Copy of the order directing the transfer should be forwarded by the Commis- 

sioner to thq, Accountant-General, Bengal, together with a brief 
. -• narrative of the origin and particulars of the pension ; and the Dis- 

trict Officer of tl\e district, from which the payment is transferred, 
should be instructed to return his portion of the permanent payable 
order to the Accountant-General. The Accountant-General will then 
issue a fresh permanent payable order to the Officer who will in future 
pay the pension, or, if that Officer belongs to another province, will 
^ move the Accountant-General of such province to do so. 

6. As a rule, pensions shall be paid monthly. 

7. Should a pensioner neglect or omit to apply for payment fpr sil^onths, 

the District Officer shall obtain the sanction of the Commissioner 
before paying the arrears or continuing the payment of the pension 
for the future. Should the neglect or omission to apply for payment 
extend to one year, the sanction of the Board of Bevontle must be 
obtained. When an interval of two years has been allowed to elapse, 
the case must bo laid before Government for orders. 

8. Except in the cases specified below, pensioners must appear in person at the 

time of taking payment of their pensions : — 

{a) pensioners of rank, who may be exempted by order of Government from 
appearing personally before the District Officer ; 

(6) female pensioners who, according to custom, cannot with propriety appear 
in public, and 

(c) pensioners who are disabled from appearing by illness or bodily infirmity. 

In cases (b) and (c) the Commissioners shall have power to grant exemption 
from personal attendance. 

J. Pensions of pensioners of rank, specially exempted by Government, shall 
bo paid to an agent holding a power-of-attorney, upon the production 
of the permanent order and of a separate receipt. 

10. Pensions of pensioners exempted under heads (b) and (c) of cl. 8 of this 
• section may be paid to an agent on their behalf, oxf production of a 
life certificate signed by an Officer of Government, or by^somo other 
well-known ^nd trust-worthy pbfson, of the permanent order, and of * 
a separate receipts 

6 -^ . _ _ 
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11. CommiBsioncrs may authorize the payment of arrears due to a deceased 
y pensioner (after such investigations as shall satisfy them of the 
actual date of the pensioner’s demise, and that the persons applying 
for the arrears due are his legal heirs) in cases in which the arrear is 
duo for a period not exceeding one yevr. When the arrear is due for 
* a period exceeding one year, reference shall be made to the Board of 

Revenue. ' * 


Seotipii 3. 

INQUIRIES INTO THE IDENTITY OP CLAIMANTS. * 

1. Pensioners who appear in person to receive payment, must be identified by 
comparison with the particulars given in the portion of the per- 
manent payable order kept by the disbursing officer, fwho should 
take every precaution against fraudulctit porsonationf Femalj^s, or 
respectable male pensioners, who may reasonably object to a^^pear at 
• his public office, may be identified by him in private, at his own 
house. 


2. In the case of female pensioners not oxompted. from personal attendance 

under cl. 8 of S. 2. a female may be employed to assist in Vao identi- 
fication. , 

3. In the case of pensioners exempted from attendance under cl. 8 of S. 2, the 

disburshig officer must take all possible precautions to prevent 
imposition, and must, before the first payment in each year, require 
proof, not only of the existence of the pensioner, but also, when the 
exemption is based on the ground of illness or bodily infirmity, of 
the pensioner’s inability to appear. The opportunities afforded by 
visits, and by the cold-weather tours of European ofiicersfi should bo 
taken advantage of to verify the continued •oxis'tenco of such male 
pensioners as are exempted from personal attendauce. 

c , 

4. When a pensioner can write, his signature on the receipt should be com- 
* pared with that on the disbursing officer’s portion of the permanent 

payable order at the time of payment. 

5. In call cases of exemption of male pensioners from personal attendance to 

draw their pensions, if the disbursing officer entertains any doubt, 
which ho has no convenient means of removing, he should refer the 
case to the Commissioner for prdors. Payment of the pensio^n, how- 
ever, should not be suspended pending the result of such reference. 

Section 4. 

Delivery of certificates to Pensioners. 

c 

1. On the receipt, by the disbursing officer, of the permanent payable order, 

he shall summon the pensioner, and on his appearing, shall make 
over to him his portion of the permanent payable order, and^* explain 
to him at what times he can draw his pension, and how he must 
proceed for the purpose. No other certificate need be given. 

2. When the pensioner is exempted from appearance in person under el. 8, 

t S. 2, the permanent order may be made over to any perso^ authorise^d 
to art on the pensioner’s behalf. * . 

3. When the pensioner's portion of the permanent payable order is much 

' • wprn, ar its back is filled with entries of payment, he i^hould return 
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it to the disbursing officer, who will forward both portions of the 
order to the Accountant-General, and obtain from him ^ duplicate 
* order bearing the same number and date. 

4. If the pensioner loses his portion, the disbursing officer's half may bo 
returned to tfio Accountant-General, who will issue a duplicate order, 
' ^ bearing the same number and date as the original. • 

Section 5. 

BJEjpOBDS TO BE KEPT ON THE SUBJECT OF PENSIONS, CORRECTION AND 
TRANSMISSION OP SUCH RECORDS AND REGISTERS OP CERTIFICATES 
DELIVERED TO PENSIONERS. 


1. In each Gollectorate a list of pensions shall be kept up in the form given in 
* Appendix A.,(N.B. — This will take the plaoe of Register 66). 

2. Alf pensions not drawn for two years shall be struck off this register. If 

renewed by order of Government, a fresh entry will be made in the 
register. 

3. Should a pension not be claimed for six months, the counterpart of the 

permanent order shall be returned to the Accountant-General, 

• the pensioner afterguards appear, the District Officer may, subject to the 
rule contained iwcl. 7, S. 2, reclaim the permanent order and renew 
the payment, and, subject to the same rule may make payment of 
<* arrears. 

4. Upon the death of a pensioner the Collector should at once report the 

circumstance to the Accountant-General, and return the original 
permanent order to his office. 

6. When pensions are granted, the Accountant-General issues permanent pay- 
* « ' able Ardors to the disbursing officer of the station at which the pension 

is payable, directing him to pay periodically, until further notice, the 
amount of the pension upon the production of the counterpart of the 
order, and a separate receipt according to the prescribed form. These 
orders should be entered in the register of permanent orderc^presoribed 
by the Comptroller-General in the circular No. 171, dated the 16th 
April, 1874. 

6. When under els, 2 and 8, S. 2, payment of any pension is permitted at a 

sub-division, the permanent order of such pension shall be forwarded 
to the Sub-Division, a note to that effect being made in the Register 
of Permanent orders at the head-quarters station. At each sub- 
division a register of permanent orders so received shall be kept up in 
the same form as the register prescribed for the head-quarters station. 

7. Upon presentation of a claim for payment, the Collector should at once re- 

cord the sum paid upon the permanent order, and enter the amount 
in the cash-book, and submit the separate receipt (Appendix B) with 
* his treasury account to the Accountant-General, as a voucher in 

support of the charge. 


Section 6. 

DISPOSAL OP CLAIMS TO RIGHT OP SUCCESSION! TO, OB TO PARTICIPATION 
• IN, PENSIONS OR GRANTS AND GRANT OF CERTIFICATE TO CIVIL . COURT 

IN CERTAIN CASES. •* • • 

1. The Board of Revenue is oompoient to sanction the continuance of here-^* 
• ditary pensions When the hereditary title^hafl beei^ already recognised 



44 


AotXXIllAf laTl (the pensions act). 


C8.ll 

»j;a/M "-(CowMntMd). 

I— BENGAL— (Continwad). * 

by Government or decreed by ft oompetent Court of Justice. But it is 

« to be borne in mind that the Government never undertook absolutely 
to pay the pensions included in the permanent settlenihnt, and that, 
if a pension has unadvisedly been continued to heirs, the hereditary 
nature of the gratuity may, on the heath of the incumbent, again 
^ be questioned. ^ • 

2. As a general principle, pecuniary,grants willl not be continued after the death 

of the parties in vhnse favour they were originally made. Pensioners 
whose pensions are granted for life only, and hre resumablf at their 
decease, arc to be in no way encouraged by the Local Officers to hope 
that their pensions will be continued to their heirs ; and thereby 
induced to neglect making a proper provision for their families. ?he 
Board is to submit to Government for cleoision any cf se in wh^h it 
may be of opinion, on the decease of a life-pensioner, thattjie^en- 
I sion, or any part thereof, should be continued to the heii%. 

3. The principles laid down in the memorandum by Mr.^P. Millett, printed 

in Appendix G, are under the orders of Government, to be followed in 
recommending, or deciding upon, the^ continuance or discqnti^uanoo 
to heirs of the various classes of pensions with which the memorandum 
deals. 

4. As a rule, the distribution of pensions is irrespective of Hindu or Muham- 

madan law, and dependent on the pleasure of Government only. 

In cases where the original grant of a pension to two or more persons was joint 
and undivided, the survivor or survivors will be considered entitled to 
retain only an exact half, or lesser share, according to circumstances, 
of the whole sum, without referbnce to sex. ^ v ^ 

5. But when the grant was of a specific sum annually p^iyablc in perpetuity 

and unconditionally, the District Officer may, with the sanction of 
the Commissioner and the Board of Bevenue, grant a certifv^at^ to 
the Civil Court under S. 6, Act XXIII of 1871, where the question at 
issue is the right of one or other of two parties to receive any portion 
of such grant. 

APPENDIX A. 

{See S. 5, cL 1), 

(Form A — Begister I of Territorial and Political Pension— of Punjab Buies nodificd 
chiefly by omission of columns not applicable to the Loweri Provinces). 

!• No. 

2. Name and father’s name of pensioner. 

3. Besidence.} 

4. Age at the date of grant of pension. 

5. Description of pensioner’s person. 

6. Amount of pension. I f* monthly. 

f 0 , per annum. 

7. Date of Government sanction. 

8. Brief, but accurate, statement of oircun^stances of grant, and explanatida 

yrhether the grant is for life, for more than one life, hereditary or absolutely 
perpetual. 

9. Ikiite of d^eascf'of pensioner. 
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APPENDIX B. 

(See 8, 5, ch 7). 

Form of receipt for payment. 

Bee Form C. of ComptrollcMT-GeneraVa Circular No. 171, dated the 15th April, 1874. 

BiU for peuBlona chargeable to (major head) paid at the Treasuty 

between ** and 187 . * 

We do hereby acknowledge to have received the amounts set against our respective 
names ascensions du^for the periods noted, under the orders quoted in our respective 
permanent payable orders. 

in i. ) Date. 

1. Payment. __ 

. ) Number. 

2. Number of permanent payable order. 

3. Nanie of pensioner. 

H. ^nthly amount. 

5. Period of claim. 

6. Amount paid. 

7. Signature of payee with stamp, if payment exceed Bs. 20. 

APPENDIX C. 

(See S. 6, cl. 3). 

Memorandum by Mr. F. Millett, on pensions and charitable or other allowances 
dated lath May, 1846. * 

The Government never undertook absolutely to pay the pensions included in the 
permanent settlement. 

Section 74, Regulation VIII, 17^3, provided “ with respect to any of the existing 
eatablisheil zamihdari eharges, such as pensions, charitable or other allowances, which 
it may be thought pt^opev to continue^ they shall be paid by the Collectofs, &c.** 

Regulation XXIV, 1793, proscribed the rules for determining their continuance 
or *ditlbontinuanco ; the fundamental principle being that all such pensions and 
allowances were gratuitous. • 

The following are the principal provisions of that Regulation : — 

Pensions received by virtue of sanads granted before the Dewani, or since 
granted with the sanction of Government, and pensions received from before 1179 
(Country Era), to bo continued to the grantees or original holders. But if the grantees 
or original holders be dead, the pensions not to be continued to their heirs or descend- 
ants wAhout the sanction of Government ; and— - 

** No pension after the death of the person then entitled to it to be continued to 
bis descendants without the like sanction, whether the grant was, in either case, 
according to the terms of it, hereditary or otherwise.** 

Whenever Government orders the continuance of a pension, whether to the 
original holder or his heir, the Collector to give him a certificate, stating the title of 
the party thereto during his or her life.'* 

** T&e Collector to keep a register of these oertifleates; noting therein such personal 
identifications of the parties as might detect any attempt to transfer the certificates to 
others.** 

“ The pensions and allowances being gratuitous, the determining upon the oontinu- 
dnoe or disobntinnance of them aider the rules prescribed, reserved to Government.** 

It appears to me plain that, according to this Regulation, every pension confirmed^ 
was to be confirmed as a U/i^pension only ; and that, on the death of any pensioners, the 
.case of any hew claimant was to Be submitted to Govemmenf for i|B detenhination. 
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Section 6 of Regulation XXI Vi 1803 (Ceded Provinces), provided that pensions 
granted to^fakirs, and other religious persons, for the purpose of lighting Mausoleums 
or Mosques, or for that of repairing them, as also to enable them to perform their religi- 
ous ceremonies, usual in the Mohurrum, were to be continued ; but that pensions of this 
description were to be considered as of a personal nature,* and that the Collector was to 
be responsiHe for their being applied to the purpose for which they were be|tow6d. 

Certificivtos were under this Regulation ^o be granted for pensions renewed on the 
death of pensioner, and registers of certificates to be kept as under Regulation XXIV, 
1793, and section IG declared that the continuance ^or discontin dance of pensions was, 
after the death of the persons then receiving them, to depend solely on the pleasure of 
Government, 

I reconcile Sections 6 and 16 in this way. Pensions received by fakirs*at the d^te 
of the Regulation for certain purposes were to be continued to them, but (f they applied 
them to other purposes, they would be rosumod. On the death of the then holda?s,^he 
pensions were th be continued to their successors or not as Government migh^determine, 
each renewal requiring a specific order. 

By section 30, Regulation XII, 1805, the provisionp of Regulation XXIV, 1793, 
were made applicable to pensions and allowances granted for religious puepoaes in 
Cuttack with these provisos : — ^ 

I. that pensions obtained from the Government of Berar, under grants prior to 
October, 1803, should be continued to the then incumbents, and, on their deal^, should 
descend to tl^ir heirs and successors, or revert to Government, as should appear to the 
Governor- General in Council, on a consideration of the tenor of the grant, and all the 
circumstances of the case, to be proper, under S. 4 of the said Regulation ; 

II. pensions received, under whatever,authori^, for throe or more years before 
October, 1803, to be continued to the then incumbents for life, but on theif death to 
revert to Government, unless any particular reasons should appear to Government to 
exist for continuing them to their heirs and successors. 

In the terms *‘on a consideration of the tenor of the grant” contained the 
proviso I, v^e find the first indication of Government prescribing a rule to itself res||)cct- 
ing the continuance of a pension to heirs and successors of incumbents. S. 4, Regula- 
tion XXIV, 1793, to which reference is made, contains no such rule. 

By section 7, Regulation XXII, 1806, the Board of Revenue were instructed, in 
determining whether, on the death of a pensioner, the pension, or any part of it, should 
be continued to heirs or successors, ”to ascertain particularly the situation and 
circumstances of the person claiming the continuance of the pension, and not to 6omply 
with any applications of that nature unless, on the ground of poverty or oth4r substan- 
tial reason, the party claiming it shall have a strong claim on the indulgence of 
Government.” 

This relates to pensions to a certain amount (fifty rupees) left to the Board’s 
decision, but I presume the principle was applicable to all. 

S. 8 enjoined Collector^ to discontinue the payment of all pensions, whore the 
persons to whom they Iptd been adjudged had died, until it could bo determined 
whether they were to be continued to heirs. 

Section 9 had in view the commutation of money pensions for grants of waste land 
or property. 

It begins by iFepeating the declaration that pensiqns are gratuitous, add that thd' 
continuance pr discontinuance of them is to depend on ‘the pleasure of Government. 

* It then enacts that adjudged pensions are not to be commuted for grants of land, 
dkoept with the conswt of *the^ pensioner, and adds thdse further provisos I-' 



811 ] 


47 


Aot XXIII of 1871 (th^ pbi^ionb act). 

2. — “ Ruies • '(Coniintwd). • 

I— BENGAL-(ConcJMded)- 

T|^at pensions granted for, and bona fide appropriated to, the support of institu- 
tions, cither of tho Hindu or Muhammadan religion, shall be continued for 4ho support 
of such institutions, unless tho present incumbents or their successors shall, of their 
own free will and accord, agree to accept waste lands in lieu of the said pensions, and 
that no pensions which arc de«laied to be hereditary, either by the terms of the grant, 
or by any existing Regulations, shall be commuted without the consent of Jihc prcse*nt 
pensioners or their successors. * 

The first proviso has been quoted as containing an abstract rule that pensions for 
the suppcArt of the institutions therein described shall be continued in perpetuity ; but 
considering the whole scope of the section, it seems to me rather to mean, that so long 
as tho allowances are continued by the pleasure of Government, they shall be continued 
in the shapq of money payments, unless the incumbent for the time being consents to 
a commutatiojL for land. * 

g%o also in respect of pensions which, in consideration of the terms of the grant, the 
Government may hereafter continue to the heirs of present incumbent. These shall 
likewise be continued in the shape of money payments, unless with the consent of 
tho heir to whom it is continued it shall be commuted for land. 

The same rule to apply to pensions declared hereditary by the Regulations, i. e., 
those ^described in section 2, Regulation XXXIV, 1795, and section 2, Regulation 
XXIV, 1803, which are declared td bo property, and liable to be sued for and inherited 
such, and are distinct from the gratuitous pensions. 

Suppbse, then, a case in which the grant was not hereditary by the terms of it, but 
which the Government thought it right to continue to the heir of a deceased incum- 
bent, they might insist on his taking laud in lieu of it, or renouncing all claim to the 
allowance. 

Sections 2 and 3, Regulation XI, 1813*, enact that all pensions shall be stopped 
uiitfl those^reccivin^ tliem prove that they are either the original grantges, or that they 
have been regularly declared entitled to succeed to the enjoyment of tho pensions and 
that now registers shall be made and corrected as often as any pensions revert wholly or 
in part to Government, or whenever other individuals than those by whom the pensions 
are at present received shall bo adjudged entitled to tho reversion of them. ** 

So far, then, as the law is concerned, it appears to mo that tho continuance or 
discontinuance of any pension or allowance on the death of an incumbent rests entirely 
in the discretion of Government, that when continued it should be for the life of tho 
applicant only. 

In practice, I believe, the Govcrnipent has very much fettered itself in tho exercise 
of this discretion. 

II. BOMBAY. 

Notification No. 6849, dated 23Fd December 1879, B.O.G. 1879, Ft. I, p. 1020. 

J. Under S, 5. 

For rules, 1 — 7, Sec S. 5 supra, 

• II, Under S» fi. 

For‘^:ules, 8 — 12, See S. 8 supra, * 

III, Under S, li. 

Place of payment 13 , Pensions or grants will bo paid at the following places, 

of pensions and . 

Iranis. ’ namely:- 

(1) If payable on behalf pi a religious institution, at the treasury of the District or * 
Taluka in w^ich such institution is situated, when the amoutft of pension or granlf 
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exceeds Bs. 5 per annum or, whatever the amount, when there is no hereditary pptol in 
the village in which such institution is situated, and through the patol of the village in 
which such institution is situated when the amount does not exceed Bs. 5 per annum 

and there is an officiating hereditary patel in such village. 

c 

^ (2) If payable on behalf of a religious institution in foreign territory, at the nearest 
OovernmenK. Treasury. « * 

(3) If the pension or grant is i^rsonal, at the treasury most convenient to the 
recipient. • * 

t 

Orders for permitting transfers of payment under the above cl. (3) will bo made by 
the Collectors if the transfer sought is from one treasury to another within the same 
Colleotorate, by the Commissioners, if the transfer sought is from a trascftiry in dne 
Collectorate to a treasury in another Colleotorate within the same dwision, aiyl by 
Government in any other case. r * 

14. All pensions and grants shall be deemed to dc duo on th« 1st May next after 
Times of navment completion of the year in respect of which they are payable, 

but shall ordinarily be payable only in the months respectively 
fixed, or hereafter to be fixed, by or under the orders hf Government for psTymhnt of 
pensions and grants of the various descriptions. «Bat when payment in monthly or 
quarterly instalments has been directed by the Collector under r. 8, payments will bp 
made in accordance with such direction. • 


Persons to whom 
payments are to be 
made. 


15. Pensions and grants will be paid only to those names 
that have been authorizedly entered in the records as the payees 
thereof, or to their duly empowered attorneys or mukhtiars, or, 
if they are minors,* to their* administrator^. « 


Except as is otherwise provided in Buie 23, payments will be nfado to an attorney, 
mukhtiar, or administrator only, on his satisfying the disbursing 
officer by the production of a certificate, signed by a Magistrate 
or by some other well known person of respectability, that the 
payee was living on the last day of the year or other period for which the pension or. 


Life-certificates 
when necessary. 


grant is due. 


Payee in case of pensions or grants which Government re- 

alienable pensions or cognize as alienable, thu name of the lawful holder for the time 

grants. being shall, subject to the» provisions of Buies 17 and 18f be en- 

tered in the records as payee. 

a 

But if any such pension or grant is continuable by Government only so long as the 
original grantee and certain of his descendants shall be in exist- 
ence, and the -payee has obtained a transfer of the same by sale, 
gift, mortgage, or the like, such payee must produce at the time 
of each payment a certificate from the Mamlatdar or M^halkari 
ot the taluka or Mahal in which the original grantee or his 
descendants reside, or if their residence be in foreign territory, of some British officer 
resident in the said territory, that such grantee or his said descendants (who should 
invariably be naqied) on whose behalf payment is claimed was or were alive on the last 
day of the year or oth(^r period for which such payment is due. 

• 

* Mutation of 17. Applications for mutation ot payees’ names in the records 

^yees’ name. » shf^ll received and disposed «of by the Oollectors. < 


Life-certificate of 
original grantee or 
of his descendants 
when necessary. 
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In the case of 
alienationfl, and 


In the.oase of death 
of former payee. 

When application 
for mutation of 
namefl may be treat- 
ed as a claim under 
Section 5 of the Act. 

• • 

Mi||liation of Sames 
conieqyent upon de> 
cision of claim under 
Section 5 of the Act.* 

Whose name may 
be entered as payee. 
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In the case of a transfer of any pension or grant which 
Government recognize as alienable such mutation maiy be made 
on obtaining the consent in writing of the existing payee without 
further enquiry. 

In the case of the death of a payee, the Collector may re- 
quire the production by the applicant of a certificate ^f heirship 
and of such otLer evidence as he deems fit. 

But whenever there, is any dispute between conflicting 
•parties, and whenever the Collector doubts whether the pension 
or grant is any longer continuablo, the application shall be re- 
garded by him as a claim under Section 5 of the Act, and shall 
be dealt with accordingly^ 

Any mutation of names rendered necessary by the decision 
in any claim under Section 5 of the Act (including applications 
of the nature specified in the last preceding paratof this Itule) 
may be made by the Collector without further investigation. 

18.^ As a rule the name of one person only will be entered 
as paye^of each separate entire pension or grant. 

In the case of two or more joint transferees of a pension or grant which Govern- 
ment recognize as alienable they must elect which one’s name 
tra ” f s^ all be so entered, and in the event of their failing so to do 
ns orece. an within such period as shall be fixed by the Collector, the Collect- 

or shall enter the name of such one of them as he deems fit. 

In the case of joint-heirs, the Collector will determine who is the eldest male re- 
presentative of the senior surviving branch of the original gran- 
, tee’s or of the transferee’s family, or in the absence of male heirs, 
yvho is the senior heiress and enter his or her ]iame as payee : 
provided that at the request of the person thus entitled to be entered as payee the 
name of any other member of the family may bo substituted by the Collector for that 
of the said person during such person’s life-time. 

19. If any pension or grant has been hitherto entered in the records in the joint 

names of two or more persons, or, if any division of a pension 
Joint payees and or grant has been recognized, and the shares entered separately 
in the names of the respective co-sharers, such entries may 
hereafter be continued ; but uo such new entries shall be made 
in the cecords except with the previous sanction of the Commissioner, which shall be 
given only^nder very special circumstances. 

But Collectors may, on wiritten application, sanction sub-divisions of pensions or 
grants by disbursing officers at the time of payment by special written order in each case. 

20. Whenever in consequence of disagreements amongst joint-payees for any 
Payment to joint- other reason their joint receipt shall not bo obtainable for any 

payees cwhcn their payment already duo, the Collootor«nay authorise such payment 
receipt 'A not obtain- to be made to any one or more of such joint payees who are 
willing to pass a receipt. 

21* The persons recorded as the payees of pensions or grants and the persons to 
whom any payment may be made under the lAst preceding rule, 
are not necessarily entitled to appropriate the whole of such 
pensions,' grants or payment to themselvfis, but arp responsible 
for distributing the same to all co-sharers, or sub-sharers in* 
the propojftions to which they are jjes^otiv^ly entitled. * 


In the 
joiift heirat 


case of 


separate recognition 
of sharers 


• Payees responsible 
for proper distribu- 
tion of pension or 
grant to sharers. 


7--a 
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• 2.—“ Hutes** — (Continued), 

II — BOMBAY — {Continued), * 

22. Except, as is otherwise provided in r. 23, a Descriptive Boll in the (orm of 
^ . Appendix A, shall be kept by the disbursing officer of evsry 

Descriptive Bolls payee entitled to receive payment of a pension or grant from 
him. A copy of such Boll under the disbursing officer’s 
signature shall be furnished to the payee for production by him at the time of each 
payment, )phich shall be noted therein in the manner shown in the form. ^ 

The person applying for payment must he identified by comparison with the parti- 
culars given fn the Descriptive Roll, an^ the disbursing officer 
Inq uirios into giiould take every precaution against fraudulent peisonation. 

When the payee can write, his signature should, at the time of 
payment, be compared with that in the Descriptive Boll in the 
disbursing officer’s possession. • 

• 

23. Descriptive Bolls and Life-cortificatc may be di^petised 
with in the case of natives of rank and pardah-posb ladies ; but 
the disbursing officer will not on that account be exempt from 
the general rosponsiblity which necessarily attaches to all 
payments. * » ^ 


identity of claim 
ants. 


Descriptive tBolls 
and Life-certificates 
may be dispensed 
within certain cases. 


Descriptive Bolls will not be necessary in the case of pensions or grants on account 
of native religious or charitable institutions which are paid to Panches or Committees 
or to the village-patels, nor in the case of payees of allowances which have been 
declared to be continuable hereditarily. 


24. Each commissioner will prepare under his signature lists in English and in 
the Vernacular of ^1 pensions and grants in each Collectorate 
Printed lists to be Jq jjjg Division and furnish printed copies themof to the M/im- 
pensions a^ndgraX. Collectors, their Assistants and Deputies, the 

Accountant-General and to Government. 

♦ * 

Where such lists have already been prepared under the signature of the Alienation 
Settlement Officer, now ones need not bo prepared. * 


Monthly collec- 
tion Statements to 
be submitted to the 
Commissioner, Cen- 
tral Division. 


25. A monthly statement of all proposed alterations in or additions to the said 
lists in consequence of decisions or orders passed during the 
preceding month afifecting the same shall be submitted by each 
Collector on such date as may be fixed for their submission in 
communication with the Accountant-General, to the cfommis- 
sioner, Central Division, who 8h<|ll cause the same to*be prompt- 
ly scrutinzod in his office, and after counter signing the same, 
shall cause duplicate thereof to be sent to the Accountant-General with the orders of 
the Commissioners duly recorded thereon ; and shall also direct that the lists in his 
own office and in the varioqs offices in the Collectorate shall be corrected accordingly. 
The Accountant-General shall also correct his lists in accordance with the ^plicate 
copy of the Statement so'countersigned and forwarded to him. 


“ No pension or grant shall be entered in or struck out from, the accounts of the 
said lists, except with the previous sanction of the Commissioner.” 

(Note). 

Substituted by Notification No, 10347, dated 24th December, 1885, B.G.G. 1885, 
Pt. I, p. 1430 for tlM old^ne, • 
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2, — ** Rules'* — {Continued)* • 

IT— BOMBAY— (Con/iwn^d). 


26i| Disbursing officers will, on the 1st of May of each year, or as soon after as 
possible, prepare Ledgers (peta-khatwahis) agreeaUy to the 
.bo Taluka Forms Nos 21 and 22 contained in Hope’s Manual of 

officers^ isbursing Accounts, and will keep Books in the Taluka Forms Nos. 11 and 

12 contained in that Manual, and will be held responsible for 
the correctness of the entries in those Lodgers and Books and for their beiiy; property 
filled in from time to time. 


27. ^anads in the name of the Secretary et State for India in Council will bo 
Executed by the Collectors, as authorised in the Government of 
Issue of sanads to India’s Resolution No. 684, dated Blst May 1878*, Home Depart- 
and^grants. ment {vide Government Resolution No. 3618, dated 14th June 

* • 1878, Judicial Department), in favour of the payee or payees 

for tl^ time b.'ing of every pension or grant in respect of which the issue of such sanads 
has keep or may hereafter be sanctioned by Government. Such sanads will be issued 
once for all, Hnd sanads already issued by Alienation Settlement Officers or by Collectors 
or by any other offio *r authorized by Government in this behalf shall be deemed to have 
been issued under this Rule. 

• 

The tjrms and conditions tew be inserted in these sanads will bo such as Government 
may from time to time authorize or^s may already have been so authorized. 


• (Note). 

* 

• Superseded by the Government of India’s Resolution, Homo Department, 
dated 28th March 1895, re published in Government Notification No. 2213, 

dated 2nd April 1896, B.G.G. 1896, I’t. I, p. 397. 

. • 

Registers cif sanads * Begisters of these sanads will bo kept by each 

to be kept. * Collector, and a general Register by each Comnfissioner. 

T];Le ^aid Registers shall be open to public inspection during office hours, and cx> 
tracts from the same shall be obtainable, subject to the same 
which shall be rules and to the payment of the same fees as apply fo the case 
^on 0 inspec ion, Kogisters of the documents mentioned in cl. (d), S. 90 of the 
Indian Registration Act, 1877. 

29. Rofcrence to the Civil Court under S. 6 of the Act of any person claiming a 
right of succession to or participation in any pension or grant, 
Rofertneo to Civil or any other right relating to any pension or grant shall be 

the^Ac?^^^^ S- 6 o made in accordance with S. 4 by the Collectors granting to such 

person a*oertifioate in the form of Appendix B authorising the 
Civil Court to try the case sot forth in such person’s claim. 



APPENDIX A— (See Eule 22), 

Form of Descriptive Boll. 
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tS. 1« 


Z— ' * Rules ' (Continued ) . 
TI— BOMBAY— (C(mc2M(2«d). 


APPENDIX B—(8ee r. 29). * 

Form of Certificate. 

Wheroas A.B. of is desirous of preferring 

claim against G.D. of to establish his right to 

(Here state clear the nature of the claim). 

This is to certify that I, E.F., Collector of , do hereby allow, *under S. 6 

of the Pensions Aot, 1871, that the said claim may be tried by any 
Civil Court otherwise competent to try the san^. • 

Dated at (Signed) E. F.* 


this day of 


18 


Seal 
of the 
Collector. 


Collector. 


III. MADRAS. 


Notifloations. 


For- 


making rules under the powers conferred by S. 14, see Madras Rules 
and Orders. • 


IV. UNITED PROVINCES OP AOR^ AND OUDH. 


N.B. — For Notifications making rules under the power conferred by S. 14, see 

N.W.P. and Oudh List of Local Rules and Orders, Ed. 1894, p. 43. 

«• 

POLITICAL PENSIONS. 


For orders in regard to the pensions in the Province of Agra other than those 
which are regulated by the Civil Service Regulations see the Board’s 
Extant Circular No. 2 -«VI. , 

N.B. — p.O. — An order of the Local Government G.G. 0. — Ditto Government 
of India. 


The following arc the rules governing political pensions in Oudh and those ^aid to 
the Delhi ex- Royal Family : — 


The Pensions Act. 
Rules under — ,G.O. 
No. 212-A, dated 
30th May 1877 
Gazette, Part I, 
page 657, dated 9th 
June 1877-G.O. 
No. 73, dated 22nd 
January 1879, and 
G.G.O. (F.D.) No. 


Political pensions arc drawn under the following headings 

1. Territorial and political pensions. 

2. Collateral relatives of the ox- King of Oudh. 

3. Imtiazis. * * 

4. Miscellaneous. . * 


1326-G.. dated 1st 
July 1886. 


1. The Wasika pensions are under the immediate control of the Wasika Officer, 
by whom all questions are decided, under the orders of the Commissioner of Lucknow. 
Some of these pensions are governed by purely Mshomodan Law ; others pt.rtly by 
this law and partly by orders and rules laid down from time to time by the Government 
of India, the former Residents of Lucknow, and by the Local Government as cases 
have come up. Some of the pensions are hereditary ; others lapse to Government. 
Each will continue to be treated in the same manner as it has hitherto beep. o 

The Wasika Officel is invested with discretionary 'power, under the control of the 
'Commissioner of Lucknow, to grant or withhold certificates under the Pensions Act, 
1871, lor the*^trial of. disputed claims to Wasika pensions in the Civil CourU 
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2* — ** Rules " — {Cmtimied), 

IV— UNITED PROVINCES OE AGRA AND OUDH— (Con/mwcd). 


2.0 The following rules sanocioned by the Government of India in September 1867 
apply to the pensions of the collateral relatives of the ex- King of Oudh. * 

(i) The only persons who can be recognised as collateral relatives within the 
meaning of those rules are, firstly, those whose names are entered as such in one or 
other of the lists furnished to tl!e Government by letter from the Secretary to the Ghijf 
Oommissioiyer of Oudh, No, 1819, dated 18th September 18G2 ; secondly# the heirs 
of those entered in the aforesaid lists ; an^ thirdly, any persons inadvertently omitted 
from those lists whom the Governor-General in Gcvincil may, by special order, declare 
to be admitted among this class of beneficiaries. 

(ii) On the death of a pensioner one-third of the original amount of the stipend 
will invariably bo resumed. 

»(iii) W^en, under the operation of Rule (ii), the amount of pension inherited by 
one individual^ would bo reduced to any sum below Rs. 5, commutation will be 
con?{>ulsory, according to the following scale : — 

* ^(alue of a life-annuity of one ru'gee per annum. * 


G. G. 0. (P. D.) No. 1648, dated 23rd April 1863. 


Age. Value Ks. Age. Value Rs. 

Under* *10 46 to 60 9J 

10 to 20 12^ > 60 to 65 9 

20 to 25 12 65 to 60 8 

26 to 30 Hi 60 to 66 7 

30 to '36 11 65 to 70 6 

35 to 40 lOJ Above 70 6 

40 to 46 10 


Provided that commutation of pensions of minors will be deferred until they are of 

age. 


(iv) The continuaftco of the two-thirds will not bo claimable by ^he heirs as a 
right. It will be granted in whole, or in part, or not at all, according to the compa- 
rative poverty or afiluence of the family concerned. In cases of misconduct on the 
part*of Ihe heirs ii may bo altogether withhold. 

(y) Such amount as may bo finally awarded to the heirs will remain enfire in the 
name of one member of their body ; the other heirs will receive 
G, G. O. (P. D.) their shares through him. It will bo the duty of the treasury 
?iil officer to take efficient measures for ascertaining from time to 

time that all the persons on whose account the head of the 
family is drawing money are still alive. 

Nott . — The Local Government may relax this rule whenever its strict observance 
may be con^dered inexpedient. ^ 

(vi) In deciding what persons may be recognized as heirs, the rule of inheritance 
obtaining by law in the particular family will bo^followed ; but in fixing the amount, 
if any, which shall be assigned to these pesrons, proper regard will be had to the 
financial condition of each. Provision will not bo made ^or those dependents of a 
deceased Stipendiary who may be without any legal status, except in special cases of 
extreme ^stress. In such oases the Local Government may recommend to the Go- 
vernment of India a subsistence allowance of Rs. 6 per mensem, to be deducted from 
the amount available for distribution among legal heirs. 

‘ (vii) Unmarried female pensioners will have the option of commuting their 
pensions oi)* marriage for a sum equival<|nt to ten times the 
annual amount of their pensions, or of retaining th4m for life 
on theMistinct understanding that no j^ortions of t^e pensions • 
will be continued to their heirs. In* the case^ of female minors 


G. G. O. (P. D.) 
No. 160 P., dated 
22nd April I 876 . 
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2,— ••Ruin ••—(Concluded.). 

IV-UNITBD PROVINCES OP AGRA AND OUDH-(OoncJu<fod). * 

the exercise of this option will be deferred until they come of age, unless proTious 
commutation be specially sanctioned. 

The Local Government is authorized in the case of all 
ordinary pensions enjoyed l»y females for life or until marriage 
dat^ 14th h ebruary to sanction to the pensioner on ‘marriage a final payment not 
• exceeding five years' pueohase of the pension. c 

(viii) Should a pensioner die without issue, leaving a widow destitute, such 
widow may bo admitted to a continuance for life of one-third of her deceased husband’s 
pension, the rest of the pension lapsing to the State. * 

(ix) The claims of persons who, being heirs of deceased collateral relatives of the 

ex>Kiog, may have had their cases already dispo.sod of on different principles from those 
embodied in the present rules, are not admissible to a re-hearing under 'these rules ; 
but the Commissioner of Lucknow is empowered to relax this prohibitiin, shoul^ any 
case of great misfortune be brought to his notice. « • 

(x) On th4 death of a pensioner, the local administration is empowered to sanction 

the continuance of such portion of the lapsed stipend as may be 
under the provisions yf rule (iii) in all cases except 
1879 «nuary which the total amount^to be so continued exceed ,Rs. 60 

per mensem, when the case ,must be submitted for the sanction 
of the Government of India. 

3. Imtiazi pensions are for life only. Claims to this class have all bq/en decided 
and fresh claims have been barred since 1st July 1867. 

Territorial and political pensions are chiefly those originally granted by the British 
Government on the annexation of the province. Some arc perpetual and others only for 
a term of lives. « ^ 

4. Miscellaneous political are the charitable political pensions. * , « 

The Commissioner of Lucknow is empowered to sanction, without reference to 

G. 0. No. 2, 2nd Government, the continuance or distribution of perpetual 
January 1882. political pensions on the death of the original pensioner.* « 

•“ V. CENTRAL PROVINCES. 

Notifications. 

For — making rules under the power conferred by S. 14 . See Central Provinces 
Rules and Orders. 

SCHEDULE. 


(See Section 2), 


Number and Year. 

Title or Subject. * | 

f 

Extent of Repeal. 


I.— -BENGAL REGULATIONS. 


1 

XXIV of 1793 ... 

* 

A Regulation for re-enacting, with Modifica- 
tions, the Rules passed by the Governor- 
General in Council on the 10th June, 1791. 
for determining the Continuance or Discon- 
tinuance of the Pensions heretofore paid by 
the Proprietors and Farmers of Land, but 
included in the Jama or Revenue payable to 
* Government at the Decennial Settlement, 
and also of the Pensions heretofore paid from 
l^jbe Sayer abolished. ^ ' 

The whole, 
c 
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SCHEDU LE — (Continued ) . 


Nmnltor and Year. 

Title or Subject. 

Extent of Repeal. 


I.— Bengal Regulations.— (C oncZt«f«<i). 


XXXiyof 1796 ... 

A Begulation for ro-enaotiug, with Modifioa- 

The 'whole. • 

« 

• 

tionSf the BulQs^eapeoting the Pensions pay- 
able from the G-c^iremment and Moolky 
Treasuries in the Province,of Benares. 

• 

XXIV of 1803 ... 

> I 

J ^ 

• • 

• 

A Begulation for trying the Validity of Titles 
of Persons receiving, or claiming a right to 
receive Pensions, under the Denominations 
of Saltanah, Bozenah, or any other Descrip- 
tion of Grant, in the provinces ceded by the 
Nawaub Wazir to the Honourable the Eng- 
lish East India Company. 

The whole. 

I of 1801 

*A Begulation for the better Management of the 
Invalid Jageerdar Establishments, and of the 
Invalid Pension Establishments. 

Sections 23 to 26 
inclusive. 

XXII of 1806 ... 

I. 

A Begulation for modifying the Buies hitherto 
observed in'the admission and Payment of 
Claims to Pensions. 

The whole. 

II of 1811 

A Begulation for amending the existing Buies 
for the support of Invalid Native Commis- 
sioned and Non-Commissioned Officers. 

The whole. 

XI of 1813 
' .1 

A Begulation iof modifying some of the Buies 
•before established respecting the Payment of 
Pensions, and for preventing the abuses com- 
mitted in the receipt of Pensions. 

The whole. 

t 

Vl’of 11817 

• 

A Begulation to explain the Purport and Intent 
of the Provision contained in Section II, Re- 
gulation XXIV, 1803. 

II,— MADRAS REGULATIONS. 

The whole. 

• 

I Of 1803 

> 

A Regulation for defining the Duties of the 
Board of Bevenhe, and for determining the 
Extent of the Powers vested in the Board of 
Bevenua 

Section 43. 

11 of 1803 

A Begulation for describing and determining the 1 
Conduct to be observed b/ Collectors in certain 
cases. 

Section 30. 

IVofl^il 

A Begulation for better securing to the Grantees ' 
personal or hereditary Grants of l^fonoy or of 
Land Revenue, conferred by the Government > 
in consideration of Services rendered to the j 
State, or in lieu of resumed Offices or Privi- 
leges, or of Zamindaries, or Paleiyams forfeited 
or held under Attachment or Management^by 
the Officer's of Government, or aa Yeomiahs or 
Pensions. 

rhe whole. 

• 

• 

• 

•_ 

• • 


8~H 
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Aet XXIU.of 1971 (the t>ENSioNS aot). 
SCHEDULE— (CoMciMded). 


Number and Year. Title or Subject. Extent of Repeal. 

III.— Bombay Regulation. 

• I 

A Regulation for bringing under the operation of Section 6, clauses 2 
the Regulations the Bombsiy Territories in the andtS. 

Dekkhan and Khandpsh. j 

*IV.— ACTS. 

.. Government Grants ... ... ... i The whole. 

.. Exemption of Grants from attachment ... | The wjiole. 

An Act for securing Military and Naval Pensions Thd* whole. « 
and Superannuation Allowances. 

APPENDIX I. 

« 

United Provinces of Agra and Oudh, 

Financial Department. 

M.B. G.O. — An order of Government. 

G.G.O. — Ditto Government of India. 

PENSIONS AND PENSIONERS. 

Peivsion ap 2 ilications. General mstructions for observance of the existing rules for 

dealing loith-^ , • , 

The attentidu of the Lieutenant- Governor has been drawn,, both by olTicial reports 
on the general question and by concrete cases which have come 
before him, to the serious delays that frequently occur in ttiedis- 
November 1899. posal of pension claims. The hardship of withholding a pension 

from an official who has ceased to draw his monthly pay is 
obvious ; and Article 1012 of the Civil Service Regulations conveys a special warning to 
all officers against causing such hardship. There are reasons to fear, however, 
that the warning is often overlooked, and His Honor desires to remind officers of the 
necessity for particular vigilance in this respect. 

The Lieutenant-Governor considers that the ^existing rules as to the record of the 
service of Government officials and as to the submission of their pension* claims to 
Government ought, if carefully followed, to secure the prompt disposal of applications 
for pension in all but very exceptional cases. It has boon suggested that the service of 
each officer shonld bo verified annually instead of at his retirement. The practical 
difficulties in the way of this change are insuperable : and the Government looks to a 
more scrupulous observance of the existing rules for a remedy to the delays which are 
now complained of. 

There are three essential conditions to this observance — 

(a) the proper maintenance of service-books ; 

(b) the proper compilation of the annual statement of establishment (Form 3)f 

and its comparison with service boolfs ; and 

■ (c) the verification at the earliest ponsible date of ap officer’s service preliminary 

* « to /jhe sttbrnission of his formal application for pension. « 

t < 


XXIX of 1827 


XXXI of 1886 
XXIII of 1838 
VI of 1849 
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The ruloB regarding the maintenance of service books are clearly laid down in Articlts 
* 876 to 885 of the Civil Service Begulations. While it is recognised that each officer is 
responsible for seeing that his own service-book is properly kept up, the regulations in- 
sist on a contemporaneous attestation, by the head of his office, of each^tepin his 
official life, whether of promotion, reduction, leave, transfer, suspension or dismissal. 
This requirement is frequently overlooked. Service books are allowed to got out of date, 
and are then often apparently* written up in batches in the most summary manner ; 
while attestations are frequently made as matters of routine, without any speciHl 
scrutiny axffi at periods long subsequent to the events to which they refer. It is with 
the object of preventing such practices that inspecting officers are required to examine 
the condition of the service books kept in the oflfces inspected by them. The check is 
not, however, in all oases effectual, and the decision of pension claims is constantly 
being hampered by difficulties which could not have arisen if the record of service had 
beep punctually maintained. The Lieutenant-Governor, therefore, invites the attention 
of the heads of all offices where service-books are kept to the duty of contemporaneous 
att^ation w&ch is imposed on them by Article 876 of the Civil Service Begulations. 
An ealHy opportunity should be taken of overhauling and bringing up ^ date all the 
service-books now ki custody, and the subordinate officials who are entrusted with 
making the entries in the books should in future be strictly held to their responsibility 
for the immediate record of all Relevant events and for putting the record without delay 
bofort? thi proper officer for attestation. 

The second step towards facilifating the grant of pensions is to insure the correct- 
ness of the annual statement required by Article 55 of the Civil Account Code. The 
Accountaht-Goneral reports that, as a rule, this statement is not carefully checked with 
service-books before submission to his office. This precaution is specially enjoined in the 
last paragraph of Article 55. To its omission are attributable most of the discrepancies 
as to date of birth, nature and period of leave, and similar matters which delay orders on 
pension claims. ^ In other respects also the oiperience both of the Secretariat and of the 
Accountant-Generars office shows that the detailed instructions ii^ Article 55 are 
frequently neglected. There is no execuso for this, and all officers who submit Form 3 
statexqent are requested to see that due care is taken in its preparation in future. The 
Accountant-General will be asked to bring to the notice of Government the cases of 
offices from which the statement is submitted in an obviously incorrect or^inadequate 
manner. 

The third aid to the speedy disposal of pension claims is promptitude in carrying 
through the preliminary verification of service, required by Article 989 of the Civil 
Service Begulations. This process, uninteresting and wearisome though it may seem 
to the qfficers conducting it, is of serious moment to the official whose claims are under 
consideration. The difficulties that arise in its course, are mainly the result of neglect 
of rules by the head of the offieo or by his predecessors ; and the length to which it is 
often protracted is usually indefensible. Greater alacrity is called for in dealing with 
verification cases, and especially in replying to references regarding them from the 
Accountant-GeneraVs office. 

In jihis connection the attention of the heads of all offices is invited to Article 988 (5) 
of the Olvil Service Begulations, by which special permission is given to the undertaking 
of the preliminary verification at any time within six months before the expected 
date of retirement of the officer concerned. This permission, the Aooountant- 
• General reports, is frequently taken advantage of in the case of superior servants, 
in the case of inferior servants, however, where the need for the prompt grant 
of pension is greatest, the procedure is rarely followed and the verific%(iion is often 
delayed until after retirement. There may, in exceptional oases, be special reasons for* 
^ this ; but, generally speaking, the date of an offioiars retjtemej^t is .decided in tim^ 
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eifoagh to allow Article 988 (6) to be applied. His Honour troata that the foeility thtU 
afforded for the preparation of pension oases will now be more freely utilized^ and desireB * 
that it be made in future the general rule to undertake the verifioation of an ofBoer’a 
service prior to his retirement, whatever his status may be. The provisioxis of Xrtiele 
988 should be specially brought to the notice of all non-gassetted officials helongiog to 
all offices. 


* ^ Pension applicationB. Procedure for pr^ration of , 

The application in Form No. 15, Civil Service Regulations, should not he 
G. O. No. 1451/ prepared till tl^e services of the officer who is about to retire, 
X— -P-1 16, dated 7th or who has retired, have been verified by the Audit Ofifcer in the 

March, 1892. manner laid down in Articles 988 and 989, Civil Service Regu- 

lations. When this has been done, the application should bo prepared and submitted 
to the Government, in duplicate, through the prescribed channel. « 


In preparing the formal application, care should be taken that the histoiy of 
services on page 2 agrees with the verifioation statement, and that entries 5 to 8f on 
page 1 correspond with the facts shown on page 2 of the applioatioi^ * 


dated 30th March* The following statement shows the principal points usually 
1881, and 34, dated neglected in submitting pensiop cases, and they shoujid be 
16th June, 1881. carefully attended to : — 


1. — Show in detail the dates, months, and years of applicant's various appoint- 

ments, promotions, &c., on the 2nd page of the application. < 

2. — Enter the date of applicant's birth by the Christian era under column 16 on 

the first page of the application. — [Article 988 (a) 1.] 

3. — Explain cause of suspension and of the break in applicant's service and furnish 

attested copy of the order reinstating hiin in his post. -r [Article 988 (a) 4.] 

4. — Enter dll leaves (other than privil^e or casual) takei\ on 4he 2nd page of the 

application, with dates of beginning and ending for each period of leave, or 
certify that no leave was ever taken.— [Article 988 (a) 3 and Article 991' (oi),] 

6. — Starte under column 10, on the 2nd page of the application, how the servio^has 
been verified. 

6. — If not discharged, furnish .a certificate to the effect that the applicant is likely 

within six months to retire from the public service.— [Article 988 (6) J 

7. — Furnish a last pay certificate as required by Article 990. 

8. — Submit service-book of the applicant as required by Article 988 (o). • 

9. — Opposite the 4th entry on the 3rd page of the application state for w^iat reason 

it has been found impossible to provide Suitable employment for the 
applicant.— [Article 469.] 

10. -Against the 6th entry on the 3rd page specify the particulars of the savings 

effected. — [Article 471.] 

11. — State against entry No. 6 on the 3rd page whether the service claimed is 

considered to be established and should be admitted or not.— [Article 991 

WJ 

12. — Send a medical certificate as to the incapacity of the applicant for farther . 

services — [Articles 486 and 991 (c),1 „ , 

13. — Oectify to thd incapacity of the applicant oflposite the 5th entry on the 3rd 

page of the application.— (Article 992.] If ho is retiring at his option 
uhder Article ff08, state so, • . 
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14. --Send an absbraot of all parwanas of appointment which are relied upon fot 

verification of the service claimed, properly attested by a responsible officer. 

15. -*State whether the applicant accepted any post in non-qualifying service of his 

own accord, or if his services were transferred in the interests of tho public 
service by his superior officer, 

16. — State whether the applicant was ever employed in the process-serving 

establishment, or whether, prior to Jane, 1861, he was attached to the 
• establishment of a Munsif or other sub-judicial officer, or that of % Judge o^ 


17.— ^he unattested service must be proved* by the statement in writing of the 
applicant aitd by such collateral evidence as may be procurable, in the 
manner laid down in Article 989 (e). 

Pension and leave certifleaUs. Transmission to the India Office of--, 

• • 

With a vi^w to obviating*delay and personal inconvenience to officers who have 
proceeded to Europe on leave or have retired from the service, 
G.G.(5. (P^ & C.) the Government of India have been pleased to yule, with the 
Se* 27th ^ot^« * of the Secretary of State, that the certificates referred 

1900 , ^ to in Articles 962, 963, 966-A, 1018, and 1047 of the Civil 

^ Service Regulations shall in future be forwarded by all 

Aocountants-General and other ^udit Officers direct to the India Office in all oases in 
which neither comment nor remark is required ; and that the reports referred to in 
Article 1011-A shall be s^nt direct by the Local Governments by which the pensions 
are sanctiohed. 


Pensions of certain revenue subordinates. Sanctioning by Commissioners. 


G.G.O. (P. & C.) 
No. 2878 Pp dattjd 
26th May, 1899 and • 
G.O. No. 2885. X— 
P-167, .dated 28th 
June*, 1899. 


The Government of India, Pinance and Commerce Depart- 
ment, have sapctioned^ the delegation to Commissioners of 
Divisions in these Provinces of the power to grant pensions to 
nen-gazetted revenue subordinates, drawing a salary of Rs. 20 
a month and less, in cases where the claims are certified by the 
Accountant-General to be admissible under the strict letter of 
the Regulations. • 


The following classes of cases, however, will still continue to be submitted for the 
orders of Government in the usual course after report by the Accountant-General, e. p., 
oases in which— 


(a) any portion of the service cannot be clearly proved from official records ; 
(6^ breaks in or deficiency of service are to be condoned ; 

(c) tbp date of birth as entered in the service-book is contested ; 

(d) inadmissible leave is te be commuted. 


Pension, Extraordinary—, 

In future when the Local Government decides that an extraordinary pension 
should be given, or referred if necessary to the Government of 
orders, a report upon the claim for pension should 
Ma'rcffi ^ invariably be obtained from the Accountant-General as required 

by Article 994 of the Oivil Service Regulations. 


Pension. Be-employmmt to qualify for. 

• The system of ro-employing m|n to make up their time for pension is a bad one, 
and lie not 'permitted without special grounds. The necessity 
beet be obviated by ascertaining before discharge that the 
mhApnl. 1880. tan period ta-bpen served. *1 • 
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^ Pensioners, Re-employment of . 

G.O, No. 5744/X THE provisions of Articles 669, 673 and 674 of the Civil* 
— 156, dated 24th Service Kegnlations apply to re-employment in any Govejnment 
Soptembei^, 1888. or Local Funds post, whether pensionable or not. 

Promise of pension on dismissal prohibited. 

Oases have been brought to the notice of the Government of India in which the 
^G.O. No. 2883/X prospect of pension or gratuity* has been held out to officers 

— 546, d%ted let removed or required to retire from the service of Go^ernhient on 

July 1886. account of miscondupt or inefficiency. Under Article 385 of the 

Civil Service Regulations such officers ate not entitled to any pension or gratuity ; and 
direct or indirect promise of pension or gmtuity must not b<f made to such officers 
when they are discharged or required to retire from the service of Government. 

Pensions to Government officials dismissed from Local Fund employment. 

The following extract from a despatch from Her Majesty’s Secretary of State for 
GGO (F & C ) (Financial), dated the 19th lfecember,*^96. 

No. 819 P., (dated relates to the grant of pensions in the case^ of ‘'officers 

the 19th February, transferred to appointments paid from Local Funds and subse- 

1899* quently dismissed. 

“ I have considered in Council Your Excellency’s tetter of the 6th of ^ovomber. 
No. 321, in which, with reference to the case of* * *tho question is raised 
whether a servant of the Government, compulsorfly transferred to an appointment 
paid by a Local Fund, and subsequently dismissed therefrom, should be granted any 
pension or gratuity in respect of the pensionable service which he rendered wliile in the 
employment of the Government. 

There is no appeal from the action of the President of the Local Board in such a 
case, and therefore a servant of the Board, when dismissed, loses all claim to pension 
in respect of the service paid from the Local Fund. It seems hard, however, that l»he 
decision of sucli an authority, which may have been formed hastily or from imperfect 
information, should operate to prevent the dismissed servant from receiving any allow- 
ance of a pensionary character in respect of approved service rendered by him^toi the 
Gk>vernmept. 

“ It appears to me that such a case should be considered as if the servant of the 
Government had been removed without transfer to a permanent position, He should 
not have any claim to pension or gratuity, except in so far as the Government may be 
disposed to award it ; but if, with such information as is accessible regarding his service 
under the Government and subsequently under the Local Fund authority, there is rea- 
son to think that the man deserves some compassionate allowance, it should b& open to 
the Local Government to award such an amount as it thinks fit, not exceeding that 
which could have been granted as a compensation pension on the termination of the 
service under the Government. Probably it is desirable that the allowance should be 
rather less than the maximum compensation pension admissible under rule, in order 
to mark the compassionate nature of the grant ; but this is a matter which may be left 

to the discretion of the Local Government on each occasion. • 

€ 

Pensionable posts : Kanungo Inspector s and Patwari School Teachers, 

G.O. Nos. 1402/X All Kanungos and Kanungo Inspectors whose salaries are 

— P. 101, dated 18th charged to the Patwari Funds constituted under Act IX of 1889# 
— P iSfe^^da^^Ot^ declared entitled to receive pensions, the pensiona^'y 

June,1897;«ndlll6/ * charges, when necessary, being shared between Provincial 
X — P. 101, dated Revenues and the Patwari Funds according to the rule of 
*l8thFebruary, 189^. igtroportions. . • t ^ 
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The service of Patwari School Teachers appointed under the rules issued with G.Cf. 

•Nob. 1042-43, dated the 5th May, 1883, has also been declared to qualify for pension, 
and is to be dealt with in the same manner as the service of kanungos, both as regards 
the tin& when they were paid from Provincial Revenues, and also after the jeconstitu- 
tion of the Patwari Fund. 


G.O. No. 48/X— 
B. 370,. dated the 
3rd January; 1896. 


Assistant Becord-keeper of patwaris* records. 


ThIj post of Assistant Record-keeper of patwaris* rocorjs 
has been declared to be pensionable* • 

Non-pensiohable posts* 

' The following classes of officers do not qualify for 
pension : — 

(a) Copyists (including Head Copyists), Arrangers, and Weeders in Record Fund 
* establishments. , 

9 (b) Baletllerks. 

• A 

(p) K^rk Amins. ^ 

(d) Traffic Registration employes. 


G.O. No. 1441/X 
— H-47, dated the 
4th April. 1902. 


For all other purposes, hoi^over, service in these posts should be treated as por- 
maneiVt* wiless in any case whqre the appointment is made for a definite temporary 
period, ^ 

G. 0. No, 1630/ 

X^P. 29 dated the (e) Public Vaccinators appointed by municipal boards. 

10th March, 1892. 


Service of Head Malts declared to he inferior service. 

The Government of India have decided that the duties of a 
head mali are those of an inferior servant, even though they may 
tnvolve the responsible work performed by the Head Mali of the 
Government Horticultural Gardens at Lucknow. 

Medical hoards for invalid pensions. 

The following rules have been made under olaui^ (d), Arti- 
cle 486 of the Civil Service Regulations, for the constitution 
and guidance of Medical Boards assembled to consider all 
oases of applicants for invalid pension whose age is below 60 
years : — 

1. — An invaliding Medical Board will be constituted at the bead-quarters of each 
of the feffiowing divisions for all cases occurring in those divisions (except as provided in 
rule 8), nanibly at Meerut, Bareily, Agra, Allahabad, Benares, Lucknow, and Fyzabad, 
and at Naini Tal for the Kumaun Division during the summer months. 

2. — A board shall consist of at least three members, and shall comprise the Civil 
Surgeon of the headquarters district, the Superintendent of the Central Prison, where 
there is one, and one or more officers of the Military Medical I^epartment to be detailed 
for duty J by the Principal Medical Officer of the Circle : Provided that, when three 
Medical Officers are not available, two Medical Officers shall form the board and the 
medical proceedings, in such cases, shall be countersigned by the Inspector- General of 
Civil Hospitals. 

• 3.— The peetings of the Medical Board shall be held on the second* Monday of each 
month. .* • 

4.— When so directed by (he head of hie office, an applicant for invalid pension or ■ 
gratuity diali appear before the Civil Surgeon of the district iivwhi^ heistwrvingwith* 


G. G. O. (R. & A.) 
No. 1018-42-3, dated 
25th May, 1899. 


> • 

G. ps. Nos. 6047/ 
X— 15, dated 18th 
December, 1894 and 
3466/X— 15, dated 
16tb August, 1901. 
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4 complete and accurate nominal-roll in duplicate in the prescribed form prepared by 
the head of his office. The Oivil Surgeon shall prepare a medical certificate andF 
statement of the case in acoordanoe with Articles 487 and 491 of the Civil Service 
Regulatiops and shall send the papers (nominal-roll, medical certificate, and statement 
of case) to the head of the office concerned. The head of the office shall then forward 
the above-mentioned papers to the Civil Surgeon of the head-quarters district prescribed 
in this behalf by rules 1 and 8, so as to reach that officer not later than the end of the 
month preceding that in which it is proposed that the applicant should appefiir before 
the Board. On the Civil Surgeon of the headquarters district intimating tfbe hour and 
place of meeting of the invaliding Board. tHe head of the office shall direct the applicant 
for pension or gratuity to appear at Aie place and time prescribed. • 

5. — ^At the close of each month, the Civil Surgeon of the headquarters district will 

arrange for the convening of the next Board, applying to the Principal Medical Officer 
of the circle for the services of such officers of the Military Medical Deparipnent as /nay 
bo required. * ^ 

6. — The Civil Surgeon of the headquarters district shall, after the meetii^ o^ the 
Beard, return 4he original copy of the nominal-roll and the medical certificate with the 
Board's proceedings and statement of case to the head of the office dbneerned, the dupli- 
cate copy of the nominal-roll being retained for record m the Civil Surgeon's office. 

7. — ^Travelling allowance may be drawn in all /sases in which the pension is 
applied for under the direction of the applioant’^s official superior on the ground of 
the applicant's incapacity for work and in the interests of the public service. The bill 
should be supported by a certificate that the applicant was directed in the ^nterests^of 
the public service to apply for invalid pension, and that he did not voluntarily apply to 
retire. When the applicant voluntarily applies for pension, and his cirumstances are 
such as to justify the grant of travelling allowance, a special recommendation may be 

made to the Local Government for the concession. 

• . 

8. —All applicants for invalid pension in the Kumaun Division, excepbas provided 
in Rule I, will receive their certificate of incapacity for further service and the statements 
of their oases from the Civil Surgeon of their own districts. These certificates will be 
accepted after approval and countersignature by the Inspector-General of Civil Hospitals. 
All applicants from the districts of Gorakhpur and Basti will appear before the Mi^dioal 
Board at Fyzabad, applicants from the Azamgarh district before the Medical Board ||t 
Bdnares and applicants from the Jhansi district before the Medical Board at Agra. 

9. — Exceptional cases arising in any district may also be admitted, and pension 

granted under the certificate of the Civil Surgeon, countersigned by the Inspector- 
General of Civil Hospitals, at the discretion of the Government. « 

Transfer of pensions from one treasury to another* 

Undbe Article 1032 of the Civil Service Regulations the 
da^^ sSth^^^ne* Government has delegated to Commissioners the power of 

1874 , ’ sanctioning, without reference to the Government, the transfer 

of pensions from one treasury to another within the provinces. 

e 

Interpretation of the word “ treasury '' in Articles 1032 and 1033, C. 8. 12. 

TBE intention of the rules cited in the margin is that the Local Government and 
the Accountant-General should have power to transfer the* 
if payment of a pension from qpe district to another,*and that ilie 
22^d May *1902^ * Collector, whose jurisdiction extends to one district only, should 

have power to make transfers within the district. The powers 
*of the Collator in{this fespect, as in all others, are subject to the generul control of 
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tKe aoTerument. There is no objection to the Accountant-General, when iiA 
•forming a Collector that a pension is to be paid in bis disiriot, stating that he thinks 
that the payment may be made at a named sub-treasury if the Collector sees no 
objection. 

f 

Foreign Service Procedure (is to transfers to^. 

When the transfer to foreign service of an officer not belonging to one of the 
servioes montiouod in Art. 806 (iii), Civil Service Regulations, is contemplated, ^ 
preliminary • reference should be made to the Aocountant*Genoral as to^the provi- 
sions of the article in question. The Accountant-General, on being furnished with a 
statement ^f the service of the officer of the natifce detailed in Art. 988 (a), will be 
prepared to furnish a certificate, stating whether qualifying service for 10 years has or 
has not been rendered ; and such certificate should be appended to every application made 

to the Government for sanction to a proposed transfer. 

• « 

Forei^ Service Pensionary contributions in--iiayable by officer hiniself^ 
Secretary of State has drawn the attention of the Government of India to the 
/T? jfr n correspondanco relating to an officer whdso services are 

No^3404 dated 17th Native State, of erroneous expressions implying that 

September, 1884. contribq/iions towards pension and leave allowances are paid by 
• a Native»State or a body financially independent of the Govern- 

ment of India, and not by the officeif whose services are transferred to such a State or 
body. Under Art. 826 of the Civil Service Regulations the officer himself is bound to 
pay the cegitribution, and this fact should be borne in mind iu all references to the 
contributions referred to. 


Foreign Service, Rate of contribution for officers who are 'neither "'gazetted 

officers'' nor are of clerical standing, 

• • 

•IN the foao dl officers who, though not gazetted officers in terms of the Resolution 
G. G. 0. (F. & C.)* Homo Department No. 36/1701-1718 (Prfblic), dated 8th 

No. 2421P., dated November, 1893, are not of clerical standing, cl. (b) (1) of 
2l8>MHy, 1894. 032^ Civil Service Regulations, should bo applied to them, 

and tjjiey should pay contribution at the higher rate, whether actually gazeV;ed or not. 

Pensioned native soldiers. Civil etnployment for — . 

G. 0. No. 4011/X-32, dated Oth August, 1893. 

WITH reference to cl. 175, India Army 
Circulars, 1890, it is notified for general 
information that, from the 1st April, 1898, 
the officers in charge of the six recruiting 
districts named in the margin, have been 
entrusted with the working of the scheme 
for the employment of native Military 
pensioners in Civil capacities. 

2. fkll applications by Heads of Departments, Civil and Military officials and the 
general public for the services of pensioned soldiers, should bo made direct to the officer 
in charge of the district concerned. 

3. Lists of men in want of employment similar to those hitherto sent by regi- 
ments to tha Military Department will be sent, in future, to the district recruiting 
officer who enlists recruits of the easle of the men concerned, ^hhese officers will keep 

a register of such men, in wlych the nature of employment which each man desires and » 
is best fitted^or, as well as his age, qualifications, and oharaqter should bq recorded. • 


(1) Peshawar for Pathans. 

(2) Bavialpindi for PanjAbi Muham- 
madang. 

(3) SiAlkot. and DharmsMa for l^ogras. 

(4) Amritsar for Sikhs. 

(5) Delhi for JAts and Hindustani 
Muhammadans. 

(6) Lucknow for Hindustani Hindus. 
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« 4. When employers in want of men of any particular class apply to the district 
rccruitinf! officer concerned, they shonid state their wants fully and the terms offered. * 
District recruiting officers will use every endeavour to select and send only such men 
as are in all respects suitable. 

5. The district recruiting officer concerned will act as a medium between the 

employers and pensioners, and will afiord any information that may be required on 
either side ; but applicants and employers once placod*in communication with each 
other shou^ ordinarily settle all details between themselves. ^ * 

6. District recruiting officers will furnish to the Adjutant-General annually on 

Ist April a return showing — • ^ • 

(i) number of applicants for employment on their rolls; 

(ii) number of men applied for by employers ; 

(iii) number of men supplied. r * 

7. District recruiting officers will have power to strike ofi the roll^the nanA; of 
any man whom they have reason to consider to be in any way unfit for cmpJ|oynfent. 

8. District recruiting officers will have power to enter on the* roll the names of 
any pensioners whom they may consider suitable candidates for employment. 

9. Applicants desirous of employment should appljir- * r 

(1) to the officer commanding the regiment to^whioh they belonged, or 

(2) to the district recruiting officer concerned, , 

giving all the particulars required in the proscribed form of application. * 

The District Recruiting Officers of the Bengal Command will furnish to any Civil 
Officers requiring them lists of old soldiers desirous of employ- 
ment in their districts, showing the qualifications of the men, 
their character, and the nature of the employment for which 
they are applicants, and that they wjll also have the lists 
corrected from time to time. The District Recruiting Officers 
of the Bengal Command are stationed as follows : — < • 

Lucknow, for Brahmans and Rajputs ; ^ 

Delhi, for Jats and Hindustani Muhammadans ; 

Gorakhpur, for Gorkhas. 

These officers, however, so far as the employment of discharged soldiers is con- 
cerned, do not confine themselves entirely to the class of men which they enlist, but 
have in their lists the names of other castes also. • * 


G. Os. Nos. 6141- 
5142/X— 23, dated 
the 9th October, 
1895. • 


Penswned native soldiers. Suitable appointments for — . 

V ?' which pensioned native soldiers might be em- 

X-1015, dated I9tn . _ _ 

November, 1890. 


ployed are as under : — 


Chaprasis or messengers in Government offices, both civil and military. 
Darwans and chaukidars in Government and other offices. < 

Pointsmen, gate-keepers, watchmen, &c., on railways. 

Foresters, Forest Guardst peons, &o., in the Forest Department. 

Village and station postmen. 

* • * 

Warders, &c.,^m jails. 

Fnfployment as darwans, chapr^^is, and in varioqp other capaeities by private 
^ firms and ti;|^desmen, contractors, planters, mill- owners And athers. 
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G.0.(5. (H.D.) No. 
1 6/1 132—1141, 

dated 8tb July, 1887, 
and 0.0. No. 382G/ 
X--G84, dated 23rd 
July, 1837. 


ISth June, 1877, 
amended by G. O. 
No. 39, dated 10th 
July, 1877. 


Military pensioTiers* Procedure when — are convicted of offences, * 

When a military pensioner is convicted and sentenced to imprisonment in a 
criminal court, the facts of the case should be reported without 
delay direct to the Controller of Military Accounts of1:ho Circle, 
in view to action being taken under paragraph 491 of Part II 
Volume I, of the Army Regulations for India. The report 
should Contain information regarding the nature and circum- 
stances of the offender's crime and the amount of imprisonment 

to which he was sentenced. 

• 

Whei^itis discovered that a convict is a military pensioner without the fact 
G.O. No. 4263-64 having been made known to the convicting Magistrate, the 
X — P.304, dated 8 th Superintendent of the jail should report the circumstance to 
September, 1897. the Magistrate of the district, who will then follow the pro- 
cedure prescribed above. 

•i • Deaths and non-appearance of pensioners, 

^District officers should furnish each officer in charge of a police-station in their 
GO No 26 dateeP districts with a list of pensioners residing within the limits of 
- ’ - ' ’ his jurisdiction, with instructions to report, without delay, th • 

death o» disappearance of any pensioner to the Tahsild^r, who 
should tStke steps to verify the statement and report the matter 
through th»rogistrar-kanungo. 

, When a treasury offic er reports the non-appearance of a pensioner, an enquiry is to 
be made a'k to the cause. It is therefore necessary that the nearest relative or friend 
with whom the pensioner was living should be ascertained, and that such relative or 
friend should ordinarily be hold responsible for reporting the death or disappearance of 
the pensioner. 

APPENDIX II. 

. , • • 

. Finance Department. • 

MILITARY. 

• * PAY AND ALT.OWANCRS. 

• FUNDS. • 

Calcutta^ the XWi February^ 1910. 

Indian Military Service Family Pension Regulations, 

No, 330, P. — With the approval of the Right Hon’ble the Secretary of State for 
India, the Governor-General in Council directs the publication, for the information of 
all concifirned, of an amended Appendix to the Indian Military Service Family Pension 
UegulationA 

^Phe 24//i February, 1910. 

Indian Military Service Family Pension Regulations, 

No. 366-P. — The amended Appendix to the Indian Military Service Family Pen- 
sion Regulations referred to in notification No. 330-P., dated the ISth February, 1910, 
in the ^suo of the Gazette of India, dated the 19bh February, 1910, i.s published 
below — 

APPENDIX. 


• Beporta»and applications under these Regulations should be raade^ — 

1. To the Controller of MiM*tary Accounts, Eastern Circll, Luckno^, when the 
subsoriber (except Royal Indian Marine) is drawing pay or pension in India or at a* 
oolonial station (including China), where a unit of the Indiam Armj. is stationed. • 
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* 2. To the Examiner of Marine Aoconnta, Bombay, in the case of officers of the 

Boyal Indian Marine drawing pay or pension in India. * 

3. To the Director of Funds, India Office, Whitehall, London, S. W., if ^he sub- 
scriber is drawing his pay or pension elsewhere, or if the subscriber, after receiving in 
India or at a colonial station in advance the pay for the privilege leave portion of com- 
bined leave, proposes to draw his furlough pay elsewhere. 

Form (A) of a letter from an Officer with wholn it is optional under Regu- 
• lation 2 to contribute under these regulations, announcing hi| intention to 
do so. ^ 

Bm. . * ^ 

I have the honour to announce my intention of contribuAng for pensions for my 
family under the regulations published with the notidcalion by the Government of 
India, in the Military Department, No. 1315, dated 28th December, 1872. 

I agree to be bound in every respect by the said regulations and by dny orders in 
modification thereof that may bo hereafter passed by the Secretary offState for#lndia 
in Council. • * 

9 • 

I was born on the t 


My wife was born on the 

We were married on the * , ^ 

A certified copy of the register of our marriage js herewith transmitted. 

The names and birthdays of my children are as follows : — 

Form (B) of a letter from an Officer, reporting his having joined th^ service of 
the Government of India, married. (See Regulation 14). 

SIB, 

With reference to the Family Pensign Regulations published with the notification 
by the Government of India, in the Military Department, No-. 131S, dat^id 28th. De- 
cember, 1872, 1 have the honour to report that I was admitted ^o the service of the 
Government of India, married, on the 19 . 

I was born on the * ' 

My wife was born on the , 

Wo were married on the 

A certified copy of the register of our marriage is herewith submitted. 

The names and birthdays of my children are as follows : — 

Form iO of a letter reporting marriage. (See Regulation 14). 


SIR, • « 

I have the honour to report my marriage on the 19 , to Miss * 

A certified copy of the register of our marriage is herewith transmitted. 

1 was born on the 
My wife was born on the 


1 wish to pay the dqnation for which I have become 
inetalments including interest. 

Form (D) of a letter reporting the birth of a child, 
and 15). 


liable in- 


one sum 


12 iqpnthly 

« 

(See Regulations 14 


SIR, 

I have the honour to report the birth to me of a male (female), child on tfie 
• , and I request’that the name 

may be entered in the pension register kept under the Military Family Pension 
Regulations. . « 
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I wish to pay the donatiooe for which I have become liable in 
instalmonto including: interest. 

S^orm (E ) — Report of death. (See Regulation 14). 

SIB, 

I have the honour to report the decease on the o£ my son 

(daughter) born on the • (or of wife). 

Forn^ (F) of application for the commuted value of the Pension of a male 
orphan pver IG years of age. (See Regulation 21). 

SIB, 

I, A. B., being the mother (or guardian) of C.D., son of R. F., late a 

in the service of the Government of India, having now an opportu* 
nitj^ of placing my son (or ward) in a suitable position, request that the commuted 
value of the^ remaining portion of his pension may be granted to me under my guaran- 
tee ftr its proj^r application to his use. 

The age of my son (or ward) is now years month% and I submit 

herewith a oertificatb of his health. 

Form (OJ — Medical oertifipate to be furnished by mother or guardian applying 
, j for commutation qi a Male Orphan’s Annuity. (See Regulation 21). 

We do hereby certify that we •have carefully and personally examined into the 
state of the health of O.D., son of the late R. F., and that we consider him free from 
any disease likely to prevent his attaining the age of 21 years. 

(Sd.) G. H., M.D. 

M I. K., „ 

Form (fi) — ^Mother’s or Guardian’s Receipt for Commuted Value of a Male 
, Orphan’s Annuity.* (See Regulation 21). 

I, A. B., mother (or guardian) of C. D., son of the late R. F., in consideration of 
the payment to me of the sum of being the commuted value 

of *thd pension receivable by the said 0. D. from till he 

attains the age of 21 years, do hereby bind myself to account, if oallec^ on by the 
Secretary of State for India, for the due application of the said sum for the use and 
benefit of the C. D. 
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Note 1. -The thick figures at the end of each line refer to the pages of this Act and the 
alphabets in Italio| preceding the thick figures refer to the cases having 
^ corresponding thick letters against them in those pages. , 

S.*— S. ih Brevier Roman denotes the section. * 

A 

Abhari revefmet Suit for recovery of, governed by Pensions Act, Q, 5. 

under grant from peshwa, Q, 20. 

Aef,.Nature ff Pensions. B, 8. 4. 

The Pensions, applicatisn of, AT, i. 

^Yawma allowance— Pensions, not applicable to, 4 . 

Mataip, service Inam — Pensions, not applicable to, 31 , 4, 

Suit by assignee of Pension under the Pensions, 0, P, 5. * • 

Suit for recovery of abk tri revenue, governed by Pensions, Q, 5. 

Suit for a declaration of j^laintiff's right to officiate as not prohibited by 
• Pensions, R, 8. • 

Suit to recover cash allowance from inamdar^ by trustees of idol, falling within 
, Pensions, S, 8. 

Whsfin grant of villages may not fall under Pensions,— Sn/ind, construction of— 
ownership in soil— When grant of villages may not fall under Pensions, A — A', 6. 
Application of Pensions, Jjands held free from assessment— Grant of land 
revenue — Distinction, T— iC, 8. 

Pensions, O.P.O., S. 43 — Tha whole daim in,’* F, 0. 

Places where Pensions, has been declared to be in force, P-'S, 7.^ 

Pensions, applies to Oudh wasikast T, 7. 

Construction of Pensions—*' Itnludes,” scope of the term, 10. 

* Pensions, Ordinary rules— Jurisdiction of Judges— Reg. XXIX of 1827, S. 6, 

• B, 12. • 

8. 4, Pensions —Bombay Jurisdiction Act, Xof 1876, 3. 4 — Act XI of 1852, effect 
of attachment under— Release of attachment— Adverse nature of possession by 
Collector subsequent to Reg. XXIX of 1827, S. 6. H, /, 13. 

Personal grants— Applicability of Pensions, D, 18. 

does not apply to endowment foi; pious or religious purposes, A7, 13. 

Pensions,— Suits relating to grants of Land Revenue, B, 22. 

Ss 3, 4,- Pensions, MaliJ^na dues payable by Government, suit relating to— Cer- 
tificate under the Act necessary, O, 28. 

Adverse poasessiont Reg. XXIX of 1827, S. 6 — Act XXIII of 1871, S. 4 — Bombay Jurisdic- 
tion Aot X of 1876, S. 4 — Act XI of 1852, effect of attachment under — Release 
of attachment— Adverse nature of possession by Cqflector subsequent to, H, /, 

418. 

Agent for Sirdars, Jurisdiction of— S. 4 of Aot XXIII of 1871 .4, 12. 

Agreement, between Government and public servant — Increase of pay for risky service 
— Payment during good behaviour, meaning of— Payment on termination of 
• service, if pension — Suit to enforce agreement, if maintainable, 1, 16. 

by Government to pay froij treasury, B,C, 21, 22 * ^ 

Alloivance, under Bombay Aot XI of 1843 whether, can be attached, O, 87* 

^ as compensation for loss— Attaohment, 31', 87. 
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4.Uumgah grant, and istumrari property, N, 20. 

Ambalam, Suit to reoover lands forming the emolaments of office of, N, 14. * 

Assignee, Sait by, of pension under the Pensions Aot, 0, 5. 

Assignments, etc., in anticipation of pension, to be void, S.12, 88. ^ 

of pension in lieu of dower void, T, 88. 

of pension made before the Pension Act— *£f!ect, U, 88. 

Grant made as compensation for abolition of office hereditary in plaintiff’s family 
assignable, Z, 39. 

AitachmerA, Aot XI of 1862, effect of, under — Release of* — Adverse natare of posses- 
Sion by Collector subsequent to-Beg. XXIX of 1827, S. 6— Aot XXIII of 1871, 
8,4— Bombay Jurisdiction Aot (X of 1876), 8. 4, /f,I. 18. 
under money-decree,” not a suit prior to the Aot for purposes of 8. 1 of this Act, 
J, 19. 

Exemption of pension from, S. 11, 38. 

Certain stipends etc., not liable to, Y, 8S. 

Stipends allowed to Mysore Princes cannot be attached, C,ZZ, * * 

Pay of carnatio stipendary not liable to, D, 86. 

Bonus 'from Government, E, 36. 

Pension— Land revenue granted by Government on political considerations — 
Water advantage rate —Liability to, in execution of a decree — Decree, con- 
struction of, Z, 36. 

Arrears of yeomiah pension not subject to, F, 37. 

Allowance under Bombay Act XI of 1848 whether, can bo attached, G, 87. 

Funds representing political pensions duo at date of pensioner’s death not 
liable to, H, I, 37. 

Tora gar as Jiak, whether exempt from attachment as pension, L, 37. 

Allowance as compensation for loss, M, 37. 

Arrears of pensions due, N, 37. 

allowance can be attached, O, 37. * * c 

Decree ih Civil Court — Unenfranchised inam— Sale in execution, P, Q, 38. 

Definition of political pension— Property granted in lieu of cash political pension, 
whether can be attached in execution of decree, R, 38. 

Deqreo specifically passed against Jaghir income, V, 39. 


Babuana allowance, can be attached, 0, 37. 

Bar, of suits relating to pensions, 8. 4. 10. 

Bengal, Notification dated 7th September, 1875— Rules under 8. 14 of this Aot, 40. 

Bonibay, Notification No. 6849, dated 23rd December, 1879, 23, 24, 31, 32, 47, 81. 

Bombay Act XI of 1843, Allowance under Bombay Act XI of 1843 whether, can be 
attached, G, 37. 

Bombay Jurisdiction Act (X of 1876), 8. 4 — Aot XI of 1852, effect of attachment under 
— Release of attachment — Adverse nature of possession by Collector subsequent 
to, Reg. XXIX of 1827, 8. 0-Act XXIII of 1871 (Pensions) S. 4, 7J, 1, 13. 

Bonus, from Government— Attachment, E, 36. 

c 

Cancellation, Subsequent, of Collector’s oertifioate— Effect, O, 28. 

Camatic stipendary, Pay of, not liable to attachment, D, 86. 

Cash allowance. Suit to reoover, from inamdar, \^y trustee of idol, failing within 
Pensions Act, 8, 8. 

allowed to worship of idol — Personal grant, O, H, 18. 

8uit lor, payable ly Inamdar, Q, 26. 
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Certificate^ Suit re grant of land revenue, eto., —Certificate, If, 11. 

, Form. Nt 85. 

of Collector not forthcoming— Procedure— Mortgage of right— Suit for foreclosure, 

•P, 85. 

from Collector— Suit based on agreement to receive maintenance out* of cash 
allowance— Suit relating to a pension or grant of money, R, S, 26. 

Collector's certificate— Jurisdiction of Civil Courts— Pensions Act (XXIII of 
1871 ), Ss. 4 , 6 , , 

Colleotpr’H, not obtained when suit was filed— Effect, E— H, 27. • 

Collector’s order referring the parties te Civil Court — Certificate produced in the 
Coprt of appeal — Sanad — Construction — Grant of the soil of a village, J, 7v, 28. 
Omission to obtain previously to suit— Certificates enabling Court to entertain suit 
— Effect of certificate granted after the hearing, L, 28. 
not obtained when suit filed — Certificate not produced at hearing — Procedure — 

* Practice, M, 28. , 

i^i’resumpllon — Revocation, N, 28. 

* Subsequent cancellation of Collector’s, — Effect, 0, 28. 

Decrce^obtaine^ without Collector’s — Void, P, 28. ^ 

Collector— Civil Court— Suit to recover share of allowance for particular years — 

Certificate referring to seme years, Q, 29. 

Omission in, — ^Effect, P, 29. 

Collector’s, not necessary, when, S — X, 29. 

Toda qiras Imh — The Hak entered in the name of a person — Arrears of the Uak 
falling due in the person’s lifetime— Application to receive payment of tho 
arrears by tho poisons heirs after his death — Collector, T, 34, 35. 

Rule 6 framed under the Act— Suit for recovery of Varshasan allowance — Col- 
lector’s certificate— Cancellation of certificate by Revenue Commissioner, B, 
40. . . 

Ceylon Oovernmenit Government of India acting as agent to, — Effect, 21, }6. 

Chief Controlling Bevemie Authority ^ Power to make rules, S. 14, 39. 

^ Ppwer of. A, 40. 

Civil Court, — *s jurisdiction— Des/mwfcs, C, 12. , 

Forest Settlement Officer, F, 12. 

Jurisdiction of, — Claim against Government for money in lieu of tora giras haks 

F, 12, 13. 

Jurisdiction of,— “ Grant of money or land revenue ” suit as to, E— 1, 18, 19. 
empowered to take cognizance of such claims, S. 6, 24. 

Collector’s certificate — Jurisdictioft of Civil Courts, C, D, 27. 

Collector — Certificate — Suit to recover share of allowance for particular years— 
Certificate referring only* to some years, Q, 29. 

Civil Procedure Code, S. 43—“ The whole claim ”, F, 6. 

S. 266 — Zemindari granted as reward for services rendered to Government, V, 
W, 21 . 

Claim, Su,i|iB relating to lands held under Government grant— Nature of claim and title, 
determination ol,L,M,l. 

against Government for money in lieu of tora garas haks — Jurisdiction of Civil 
Courts, F, 12, 18. 

• for maintenance by a female member— Government pension, J, 21. 
to be made to Collector or other authorised officer, S. 5, 22. 

Civil Court empowered to take cognizance of such claims, S. 6, 24. 
to Bhare^in right to collect ynafi dues, V, 26. * { 
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Collector's certificate. Mortgage of hak, sale of property in execution of decree on^*^ 
Absence of, to mortgagee under S. 6 of this Act effect of, on purchaser’s titlef 
S, 17. 

CommuU^ion, of pensions, 8. 10, 88. * 

Constnuitim, of ActXXIlI of 1671 , — rule as to, 4. 

of Act—** Includes,” scope of the term, E, 10. 

of document— Pension— Deffnition-^Grant of Y^llage upon payment of a quit 

* rent, Z, 21. 

Jesuit — Succession— Grant of Government revenue for life to parties family in 
specific shares — ^Death of one sharer — Suit by the surviving sharer against the 
son of the deceased for certain instalments wrongfully enjoyed b} the latter 
— Oonstruotion of such grant, Z, 27. 

Certificate — Collectoc's order referring the parties to Civil Court— Certificate 
produced in the Court of Appeal — Sanud- Construction — Grant of the soil of a 
village, J, X, 28. • 

of fifannd,— Ownership in soil — When grant of villages may not faft under P^jsions 
Act,^A— X, 6. ' ' 

D 

Decree, Pension — Land Revenue granted by Government on political considerations — 
Water advantage rate— Liability to attachijnont in execution o^ a decree — 
Decree, construction of, Z, 36. 

specifically passed against Jaghir income— Attachment, V, 89. 

Desaigiri hak, Sale, AT, 14. 

See—, 9 B, 285. R, S, 17. 

Deshmuks, Civil Court’s jurisdiction, C, 12. 

Jurisdiction, Suit re, Q, U, 17. 

DesJmiuk allowance, Hereditary, 2 B, 99 (P.C), P, 17. 

E 

Endowment, granted by Government, suit in respect of, D, 12. 

Act does not apply to endowments for pious or religious purpose, E, 19. , 

Execution of a decreet Pension — Land revenue granted by Government on Polikical 
considerations— Water advantage rate— Liability to attachment in execution 
of a decree — Decree, construction of, Z, 86. 

Execution proceedings. Suit in S. 4 not including, L, 14. 

P 

Foreclosure, Suit for, — Certificate of Collector jiot forthcoming — Procedure —Mortgage 
of right, P, 28. 

Forest income, Suit for a percentage of, F-1, Z, 12. 

Forest Settlement Officer, is Civil Court, Y, 12. 

o 

Grant, Lands held free from assessment — of land revenue— Distinction— Application of 
this Act, T— X, B* 

When — of villages may not fall under Pensions Act— Banad, construction of— * 
Ownership in soil, A — K, 6. 

Suits relating to lands held under Government - Nature of claim and title, de- 
termination of, L — 0, 7. 

by Governmept of right to receive land re venue for service rendered, Y, 16. 

of villages enabling grantee to receive the land revonuos, K, 19. 

Abkari revenue under — from Peshwa, * 

of land mads to {he family of a servant, X, Y, 21. 





<!l'ran^-(Conolnded) . 

• of share of Jagir by Government, F, 87. 

Pensions for lands held under, in perpetuity, S. 7, 80. 

<lertain grants — Their nature, 0 — 12, 8i. 

made as compensation for abolition of office hereditary in plaintiff’s family 
assignable, 80. 

Grant of money or land revenue, Moaning of, S. 3, 8. 

Peg. IV of 1881 (Madras), TV—F, 8. , 

Mcahing, F— C, 8, 0. • 

Examples, D, E, 9. 

Btir of suits, re^ 8 . 4 , 10. * 

Suit,— ’Certificate, TV, 11. 

suit as to— Jurisdiction of Civil Courts, 1^—/, 18, 19. 

, Attachment under money-decree, not a suit prior to the Act for purpose of S. 1, 

19. 

Suits relating to,— Pensions Act, D, 22. 

* . I 

Idol, Cash allowance to worship of,— Personal grant, G, if, 16. 

Inam, confirming by Government of an,— Effect, 12, 14. 

* Suit by grantees to contest right of Government to resume, T, 14. 
lands and Mokasa atnals, O, P, 20. 
hiamdar, Suit for cash allowance payable by, Q, 26. 

Informers, Bcwaid to, P. 13, 89. 

Insolvent, Order directing, to pay every month a portion of the pension money to the 
receiver, validity of, M, 17. 

. J. 

Jaghir, Resumption o7,— Suit to recover arrears, G, 13. 

Question as to person on whom, is to be granted, K, 14. 

^ Suit for money payment substituted for, 8, 14. 
income in a village, 0, 17. 

• Grant of hak haisyat water-rate advantage rent in, village, 0, 17. * 

Money grant on a resumption of—, L, 19. 

Suit for share of rent on a, M, 20. 

Suit for share of rent on a, F, 22. 

Substitution of money payment for, T, 26. 
jCrant of a share of, by Governinont, F, 27. 

Succession— Grant of Government revenue for life to parties family in specific 
shares — ^Death of one.co-sharer — Suit by the surviving sharer against the son 
of the deceased for certain instalments wrongfully enjoyed by the latter- Con- 
struction of such grant, Z, 27. 

Jagir income. Pension, 8, 84. 

Peoree specifically passed against, — Attachment, Vf 89. 

Jurisdiction, of Agent for Sirdars, A, 12. 

of Judges— Reg. XXIX of 1827, S. 6— Ordinary rules, B, 12. 

Civil Court’s, — Deshmuks, C, 12. 

of Civil Court’s, re — Claim against Government for money in lieu of toda giras 

• haks, F, 12, 18. 

Deshmusk— Suit re, Q, R, 11 , * , 

of Civil Courts— “Giant of money or land revenue— Suit as to, Jb’— /, i8, 19. • 

of Civil Courts- Collector’s certificate, C, JD, 27. • * * 
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K 

iCa^i, Kazi’s Oilioe — Bozina allowanoe'— Its liability to attachment and sale in execu- 
tion of a decree, F, 80. 

L 

Lands, hold free from assessment— Grant of land revenue— Distinction— Application 
of Pensions Act, ST— X, 5. 

Suits relating to— hold under Government grant— Nature of claim and title, 
dotjsrminatioD, L— O’ 7. 

Suits to recover, exempt from revenue,. TP, 18. 

Pensions for, held under grant in perpetuity, S. 7, 80. 

Laml revemie, Grant of,— Laws held free from assessment- Distiiiction — Application of 
Pensions Act. XXIII of 1871, IT— X, 8. 

M 

Mafidar, Suit by recorded, of one field for produce of another field, i2— O', 20. 

Mafi dues. Pensions Act— Claim to share in right to collect, V, 26* * 

Maintenance, Suit for, allowance by a widow, 18. 

Claim for, by a female member— Government pension, .4, 21. • 

Malikana, dues payable by Government, suit relating to— Certificate under the Act 
necessary, 0, 28. 

Suit for, payable by Government, W, 26. 

allowance, T— P, 17. 

Matam Service Inam, Pensions Act not applicable to, M, 4. 

Menioranditm, by Mr. F. Millett on pensions and charitable or other allluwanCe, dated 
12th May 1845, Appendix C, 48 - 47. 

Military, Pay and allowances rules re, 67—69. 

Millett, Memorandum by Mr. F. Millett on pensions and charitable and other allow- 
ances, dated 12th May 1845, Appendix C, 48—47. 

Mokasa AmaU, Inam lands and, 0, P, 20. 

M(yrtgage, of hak, sale of property in execution of decree on— Absence of Collector’s 
certificate, 8, il. 

Mortgage of right, Suit for foreclosure— Certificate of Collector not forthcoming — Proce- 
durb, P, 28. 

Mysore Princes, Stipends allowed to, cannot bo attached, C, 86. 

o 

Oudh Wasikas, Pensions Act applies to, T, 7. 
not retrospective, U, F, 7. 

P 

Patil, Suit for a declaration of plaintiff’s right to officiate as— will be prohibited by 
Pensions Act, S. 5. 

Pay, of Carnatic stipendary, not liable to attachment, D, 86. 

Pension, Suit by assignee of— under the Pensions Act, 0, 8. 

Bar of suits relating to^— , S. 4, 10. 

not defined. A, 18. * 

Definition— Grant of village upon payment of quit rent— Construction of docu- 
ment, B, C, 18. 

Agreement between Government and public servant — Increase of pay lot risky 
service— Payment during good behaviour, moaning of— Payment on termina- ■ 
tiou of service, 'if ,— Suit to enforce agreement, **11 maintainable, I, 16. 

Wasika allowance whether a, or not, J, 16. 

money after the payment to the pensioner, character of, Kt L, 16. 
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Pension — (Concluded) . 

Order directing insolvent to pay every month a portion of the pension money to 
the receiver, validity of, M, 17* 

\iiability of pensioner to account to the receiver for the money receive*? as, N, 17. 
Claim for maintenance by a female member — Government pension, 21. 
Definition— Grant of village upon payment of a quit rent — Construction of 
document, Z, 21. « 

Claims to be made to Collector or other authorised officer, 8. 6, 22. • * 

Suit {elating to a, or grant of money -Certificate from Collector— Suit based on 
agreement to receive maintenance out of, cash allowance, 77, 8^ 26. 
pedsions for lands held under grant in perpetuity, S. 7, 30. 

Mode of payment, S. 8, 31. 

Payment to be made by Collector or other authorised officer, S. 8, 31. 

, Payn^ents to be for the year commencing Ist May but may be made in instal- 
ment!, S. 8, 31. * 

^ Payments of arrears, S. 8, 31. 

Alienability of, — Gift of right to pensioner, 73, 31. • 

Commutation of, S, 10, 33. 

Exemption of, from attachment, S. 11, 33. 

Sco|^ — Meaning, F— 34. 

*Jagir, S, 34. 

Saranjam— Resumption— , ils impartibility— Hindu Law— Adult son’s right to 

• demand maintenance from his father, 17 , F, 35. 

Lafid revenue granted by Government on political consideration — Water advant- 
age rate— Liability to attachment in execution of a decree— Decree, construc- 
tion of, 35- 

Arrears of Yeomiah pension not subject to attachment, Fy 37. 

Share in Government revenue ^vhethe^* X, 37. 

Todd garas hgk whether exempt from attachment as, Zr, 37. 

Arrears of, due — Attachment, N, 37. 

^ ^Assignment, etc., in anticipation of, to be void, S. 12, 38. 

Definition of political pension —Property granted in lieu of cash political pension, 

« whether can be attached in execution of decree, 77, 38. 

Assignment of, in lieu of dower, St 38. 

Assignment of, made before the Act— Effect, Ut 38. 

Memorandum by Mr. F. Millett on pensions and charitable or other allowances, 
dated 12th May 1845, Appendix 0, 45—47. 

Penswne and Pensionerst Rules rc— United Provinces of Agra and Oudh, Appendix I, 

58-67. 

Perpetuityt Pensions for lands Held under grants in, S. 7, 30. 

Personal graniSt Applicability of Pensions Act to, D, 15. 

Political pensumt granted in substitution of land resumed, 0, 14. 

Instances of, 0, 34. • 

p^able in India but granted by Ceylon Government, Wt X, 35. 

Funds representing, due at date of pensioner's death not liable to attachment, 
Ht It 37. 

Definition of, — Property granted in lieu of cash political pension, whether can be 
attached in execution of decree, 77, 38. 

* of Zamorin of Calicut — * Pf^able ’ — Power of disposition bp will, IF— F, 89. 

For orders in regard to the pensions in the Province of Agra other than those • 
which are regulated 6y the Civil Service Regulations, sqp the BOABQ's EXTENT# 

• Cl^ULAB, No. 2— VI, 54. 
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Political pensionef, Death of,— Pension remain unpaid— Effect, X, 86. 

Private pension, can be attached, J, 87. 

Procedure^ Oertifloate not obtained when suit filed — Oertifioate not produced at hearing 
— Procedure— Practice, Af, 88. 

Mortgage of right — Suit for foreclosure— Certificate of Golleotomot forthcoming, 

P,88. 

R 

Reg, XXfjCof 16fi7 (Bonibay)^ S. 6— Pensions Act— Ordinary rules— Juiisdiotion of 
Judges, P, 12. 

S. 6 — Bombay Jurisdiction Aht, X of 1876, S. 4— Act XI of 1852, effect of 
attachment under— Belease of attachment— Adverse nature of possession by 
Collector subsequent to, 1, 18, 

Reg, IV of 1831 (Madras) ^ Grant of money of land revenue, TP— F, 8. 

Release, of attachment — Adverse nature of possession by Collector subsequent to— Reg. 
XXIX of 1827, 8. 6— Bombay Jurisdiction Act, X of 1876, 8. 4— Act T1 of 
1852, effect of attachment under, £f, J, 18. 

Repeal, Enactments repealed, 8. 2, 8. 

Resumption, of Jagbir— 8uit to recover arrears, Q, 18. 

Revenue Commissioner, Buie 6 framed under the Act — 8uit for recovery of varshasan 
allowance — Collector's certificate — Cancellation of certificate by B^venue 
Commissioner, B, 40. 

Retoard, to informers, 8. 13, 39. 

Rozina allowance. Its liability to attachment and sale in execution of a decree — Kazi 
— Kazi *8 office, Y, 80. 

Rules, under 8. 5— Bombay — Authorising certain officers of the Balt Department to 
hear claims and grant certificates — Notn. No. 4247, dated 22nd July 1881, 
B.G.G.. 1881, Pt. I, 397. 

Baving of—, 8. 2, 8. 

Ordinary,— Jurisdiction of Judges— Reg. XXIX of 1827, 8. G, B, 12. 

United Provinces of Agra and Oudh, K, 24. 

Power to make roles, 8. 14, 39. 

Beifgal — Notification, dated the 7th September 1875 (published in the Calcutta 
Gazette of 1875, Pt. I, p. 1144)— Buies framed by the Board. of Revenue, L.P., 
with the consent of the Local Government, under 8, 14 of the Act, 40-88. 
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Nature of, Q, 8d. 

B 



X 


^ INDEX- 


Toda garas /laXsa— (Goncludod). 

Ss, r>, 8, 11— The Hak entered in the name of a poraon— Arrears of the Hak fall-*^ 
iug due in the person’s life time— Application to receive payment of the 
^rears by the person’s heirs after his death— Oollector— Certificate, T, M, 80. 
whether exempt from attachment as pension, L, 37. 

u 

IJnited Provinces of Agra and Oadh^ Pensions and Pensioners, rules re. Appendix 1, 

50-67. 

Y 

Varsfuisan allotoaiice^ Rule ti framed under the Act —Suit for ro^^overy of, — (Jollector’s 
certificate- Cancellation of certificate by Revenue Commissioner, B, 40. 

w 

Wasika allowance, whether a pension or not, J, 16. 

Words and phrases, “ Grant of money or land revenue ’’—Meaning of, S.’fi, 8 . o 
Includes in S. 3, N, 10. 

Constriiction of Act— ’'Includes”, scope of the term, N, 10^ 

Suit in S. 4— Meaning, L, 14. 

Meaning of '^relating to” in 8 . 4, U, V, 15. 

Y *' ' ’ 

Yaumia allowance, Pensions Act not applicable to, L, 4. 

granted to mosque, not falling under the Act, P, 15. ^ 

"Arrears of”, pension not subject to attachment, F, Zl. 

z 

Zaimrinof Calicui, Political pension of Payable ” -Power of disposition by will, 
W-Y, 39. 

Zemindari, granted as reward for services rendered to Government- -8. (C.P.C., 

1882), 7, W, 21. 



THE 


9 

PROVIDENT FUNDS ACT 


. (ACT IX OF 1897). 

(WITH THE CASE-LAW THEREON) 


COMPILED AT 

THE LAWYER’S COMPANION OFFICE, TRICHINOPOLY 


AND PUBLISHED BY 

T. A. VENKASAWMY ROW, 

TBICHINOPOLY AND MADRAS. 


MADRAS : 

THE LAW PBINTING HOUSE, MOUNT BOAt). 

• 1911 . 

\,All hghts reserved. 


Copyright Bigistered.] 




’THK FBOVIDENT funds act, 1897. 

TABLE OF CASES DIGESTED IN THIS ACT. 

• I,L.R. Bombay Series. Page 

2Q B 259 Vgerchand Nowla v. B B and C I Railway Co 4, 6 

I.L.R. Calcntta Series. 

36 0 641 , Seth Manna ^1 Parruok v. Gainsford S, 6 

I.L.R. ittadras Series. 

26 M |40 Official Assignee oi Madras v. Mary Dalgairns 

* Bombay Law Reporter. 

6 Bom L B 921 Yeorchand Nowla v. 6 B and C I Railway Co 4, 5 

Calcutta Weekly Notes. 

12 C W N 633 ... . Seth Manna Lai Paltrack v.^lainsford 5, 6 




™b provident funds act, 18Q7 

(ACT IX OF 1897.) 


[Passed on the 11th March, 1897,] 
HISTORIOAt, MEMOIR. 


Year. 

1 ’ 

j No. 

Name of Act. 

How affected. 

1897 

1 

IX 

The Provident Funds Act. 

Rep. in part, Act XXII of 1898. 

r 

• 

1 

Amended, Act IV of 1903. 


An Act* to amgnd the law relating to Government and othel* Provident 
Funds. 

Whereas it is expedient to amend the law relating to Government 
and other Provident Funds ; It is hereby enacted as follows : — 

Title, extent and 1 , (l) This Act may bo called the Provident 

oonlmenoement. .3^7 

(2) It extends to the wliole of British India, including British 
Baluchistan ; and 

(3) It shall come into force at once,. 

Definitionjv * * 2 . In this Act— 

( 1 ) ** Provident Fund ” means a fund in which the subscriptions or 
depofiite of any class or classes of employees are received and held on their 
individual accounts, and includes any contributions, credited in respect of, 
and any interest accruing on, such subscriptions or deposits under the 
rules of the Fund : 

( 2 ) Government Provident Fund ” means a Provident Fund consti- 
tuted by the authority of the Government for any class or classes of its 
employees : 

(3) “ Railway Provident Fund ** means a Provident Fund constituted 
by the authority of the Government of India, or of any company which 
administers a railway or tramway in British India, either under a special 
Act of Parliament or under contract with the Secretary of State in Coun- 
cil or the Government of India, for any class or classes of the employees 
on, or in connection with, such railway or tramway : and 

(4) compulsory deposit” 1 means a subscription or deposit which 
not repayable on the demand, or at the option, of the subscriber or 

depositor, and includes any contribution which may have been credited in 
respect of, and any interest or increment which may &ave accrued' on, 

such subscription or deposit under the rules of the Fund. 

» % * ■ 

• 10— A 
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Aot IX of 1897 (the ebovident funds act). [Ss. 2 to 1 


(Kotas). 

Compuhory deposit** 

•(1) The expreirion “ Compulsory depotll’* Is a term of art. 

The expression ** Oompul(>ory deposit is not merely descriptive of the sum 
deposited, but is a term of art, which by virtue of legislative pro- 
vision includes that which is not within its natural meaning : for it 
r includes any contribution which may have been credited in respect of 

' and any interest or increment which may have accrued on such sub- 

scription or deposit under the rules of the fund. 6 Bom. L.B. 921 » 
29 B. 259. A 

^2) Deposit of a Railway servant towards the Provident Fund-- Service of the 
Company left. 

The deposit which a railway servant makes towards the Provident Fund is 
compulsory deposit ; and it does not c^ase to be so when be leaves the 
service of the Company. The deposit when it was made was not re- 
payable on demand, and therefore at that time was a 'Compulsory 
deposit’; and having once acquired that character with the attendant 
consequences it continues to retain it. 6 Bom. L.B. 921 =29 B. 259. B 

3. (l) When a subscriber to, or depositor in, any 
Payment from Government or Eailway Provident Fund dies, and the 
-Government or Rail- standing to his credit in the books of the Fund 

on death of sub- does not exceed two thousand rupees, the officer or 
soriber or depositor. ^^rgon whose duty it is to make payment of such 
sum may pay it as follows : — 

Gi) he may pay it to any person entitled to receive it according to 
the rules of the Fund or, in the absence of any lule of the 
Fund to the contrary, to any person nominated in writing by 
the deceased subscriber or depositor to receive it ; 

{b) in any case not hereinbefore provided for, he may pay it to 
any person appearing to him to be entitled to receive it. 

(2) The provisions of sub-section (1) shall apply to any such sum 
which at the commencement of this Act stands to the credit of any 
subscriber or depositor already deceased. 

(3) Nothing in this section shall affect the validity of the rules of 
-any Fund in so far as such rules may provide for the disposal of sums 
exceeding two thousand rupees. 


A. (1) Compulsory deposits in any Government or Eailway Provident 
Fund shall not be liable to any attachment ^ under 
Protection to depo- any decree or order of a Court of Jusiice^h respect of 
debT'dt' incurred by a subscriber to, or 
depositor in, any such Fund, and neither the Official 
Assignee nor a Eeceiver api^ointed under Chapter XX of the Code of Civil 
Procedure shall be entitled to, or have any claim on any such compulsory 
deposit. 
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(2) 3 Any sum standing to the credit of any subscriber to, or depositor* 
hi any such Fund at the time of his decease and payable under the rules 
of the ]p'und or under this Act, to the widow or the children, or partly to 
the widow and partly to the children, of the subscriber or depositor, or to 
such person as may be authorized by law to receive payment on her or 
their behalf, shall vest in the widow or the children, or partly in the 
widow and partly in the children as the case may be, free from any debb 
or other liability incurred by the deceased, or incurred by the widow or 
by the children, or by any one or more of them, before the death of such 
subscriber or depositor. 


(3) Nothing in sub-secticn (2) shall apply in the case of any such 
subscriber or depositor as aforesaid dying before the thirteenth day of 
Marrji, 1903.^ 

• (Notes). » 

Compulsory deposits.. . .aot be liable to any attachment,** 


(1) CompoAiory deposit not liable to be attached. 

The deposit which a railway servant makes towards the Provident Fund, 
being the results of contributions made by him, not voluntarily, but 
I under compulsion, is not liable to be attached as a debt under the 
Civil Procedure Code. 6 Bom. L.B. 921 = 29 B. 259. C 


(2) Provident Fnnd of the Corporation of Calcuttanot liable to attachment. 

The Provident Fund established by tb,e Corporation of Calcutta to which the 
, provisions of this Act were made applicable by the Local Government 
Notification, dated 8th July, 1902, is not liable to attachment. 12 
C.W.N. 633 = 36 C. 641. 0 

• • 

2.-** Para {2),** 

Vesting order made after the Act came into operation— Right of the Official 
Assignee to the deposit. 

The Legislature in enacting this section intended that all right and title of an 
Official Assignee to the deposits referred to in the section should be 
determined as from ^he coming into operation of the Act. The 
Legislature did not intend that the operation of the section should be 
limited to cases where the vesting order was made after the coming 
into operation of the Act. If this had been the intention some such 
words as, after the commencement of this Act the right, title and 
interest of an insolvent in compulsory deposits in a Railway Pro- 
, vident Fund shall not vest in the Officiafl Assignee under a vesting 

* order made under 8. 7 of the Insolvency Act, would have been used. 

26 M. 440. E 


Protection f^r any- 
thing done in good 
faith under this Act. 


No suit or other legal proceeding shall lie 
against any person in respect of any^thing done or in 
good faifcb intended to be done in pursuance oi the 
provisions of this Act. 



6 Act IX of 1897 ($he: fbovidexi funds act). [Ss. 6 ft 7 

' 6. The Governor General in Gonnoil may, in bis discretion, by notifi* 

P t ext nd Official Gazette, extend the provisions oi 

Act XI of°l879*to this Act to any Provident Fund established dor the 
® t r '• Provident benefit of its employees by any local authority within 
the meaning of the Local Authorities Loan Act, 1879. 

(Note). 

t,—*‘ Power to extend. -..to other Provident Funds,” 

Iztentioii of the Aot to the Corporation of Calcutta. 

In the ezerciflo of the powers vested in the Govornmenj^ under this section, thq 
provisions of the Aot were extended to the Provident Fund establish- 
ed by the Corporation of Calcutta by Government Notification dated 
8th July, 1902, and published in the Gazette of India. on the 4.2th 
July, 1902. See 12 C.W.N. C33=?35 0. 641, F 

7. Nothing in section 3 shall apply to money belonging to the estate 
of any European officer, non-commyssioned officer or 
ofsdditets.*° ***'**** soldier dying in Her Majesty’s service in India, or of 
any European who at the time of his death was a 
deserter from such service. 
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(ACT XVIII OF 1891). i 



* 

[Pg^ssed on the 1st October ^ 1891^ 

HISTORICAL MEMOIR.. 

Year, 

No. 
of Act. 

Name of Act. 

How affected. 

a 

1891 

• 

XVIII 

The Bankers* Books Evidence 
Act, 1891. 

Amended Act I of 1893. 

„ «II of 1900. 


An Act to amend the law of Evidence with respect to Bankers* Books. 

(* » 

Whereas it is expedient to amend the Law of Evidence with respect 
to Bankers* Books ; It is hereby enacted as follows : — 


(Notes). 

/.— “ Act XVIIi of I89L 

(1) Statement of objeots and reasons. 

For , see Gazette India, 1891, Pt. V, p. 24. A 

(2) Report of the Select Committee. 

For , see Gazette of India, 1891, Pt. V, p. 189. B 

(3} ^rooeedings in Council. 

• For , see Gazette of India, 1891, Pt. VI, pp. 15, 25, 117, 185 and 140.C 


Title, extent and 
commencement. 


1. ( 1 ) This Act may be called the Bankers* 
Books Evidence Act, 1891. 


(2) It extends ^ to the whole of British India ; and 

(3) . It shall come into force at once. 


(Notea). 

/.-“ajrfciMla." 

(1) Act has been extended. 

The , by notification under S. 5 of the Scheduled Districts Act, 1874 

• (XIV of 1874) to British Baluchistan. See Gazette of India, 1896, 

Pt. TI. p. 1004. I> 

(2) Declared in force. 

It was , in Upper Burma (except the Shan States) by the Burma Laws 

« . Act, 1898 (XIII of 1898). 

It has been in the ^onthal Parganasby S. 8 of the Sonthal Parganas Settle- 

ment Regulations (III of 1872) as amended by the Sonthal Parganas 
.. Justice and Laws Revulation. 1899 (III of *1899). B 
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Aot XYIII of 1891 (the bankers’ books evidence act). [S. 8 


2. In this Act, unless there is something repug- 
Definitions. subject or context, — 

[ (l) ** company ” means a company registered under any of the 
enactments relating to companies for the time being in force in the 
United Kingdom or in any of the Colonies or Dependencies thereof or in 
!Qritish India or incorporated by an Act of Parliament or of the Governor 
General in Council, or by Royal Charter or Letters Patent ;] 

‘ (2) “bank” 1 and “banker” mean — 

{a) any company carrying on the business of bankers, 

(b) any partnership or individual to whose books the provisions of 
this Act shall have been extended as herein-after nrovided, 

[ (c) any post office savings bank or money order office ;] 

(3) “ bankers* books ” 2 include ledgers, day-books, cash-books, 
account-books, and all other books used in the ordinary business of a 
bank ; 

(4) “ legal proceeding ” means any proceeding or inquiry in which 
evidence is or may be given, and includes an arbitration : 

(5) “ the Court ” means the person or persons before whom a legal 
proceeding is held or taken : 

(6) “Judge” means a Judge of a High Court : 

(7) “ trial ” means any hearing before the Court at which evidence is 
taken ; and 

(8) “ certified copy ” 3 means a copy of any entry in the books of a 
bank, together with a certificate written at the foot of such copy that it is 
a true copy of such entry ; that such entry is contained in one of the ordi- 
nary books of the bank, and was made in the usual and ordinary course 
of business ; and that such book is still in the custody of the bank, such 
certificate being dated and subscribed by the principal accountant or 
manager of the bank with his name and official title. 


Legislative ehanges. 


(Notes). 


(X) The present definition of "Company** was substituted for the original 
definition by the Bankers* Books Evidence Aot, 1900 (XII cf 1900). 
The original definition ran as follows : — 


** Company** means a company registered under any of the enactmenlis re- 
lating to Companies from time to time in force in ' British India, or 
incorporated by an Act of Parliament or of the Governor General in 
Council, or by Royal Charter or Letters Patent. 

(2) 01. (c) was added by 8. 2 of the Bankers’ Bool^ Evidence Act, 1898 (1 of 



Ss. 2 ft 8] Aot XYIII of 1891 (ihb bankebs’ books evidencb act). 5 

WesttiDf of "Bank"— S. 9 of the Banken’ Booki Bvidenoe Aet, 1879, England. 

•The word ** Bank” is restricfced to (1) banks which have made a return to the 
commissioners of Inland Revenue (such return may be prolVed by a 
copy verified by the affidavit of a partner or officer, or producing a 
newspaper purporting to contain such copy published by the Com- 
miasioners) ; (2) Savings Banks certified under the Acts relating thereto 
’ ^ (such certificates may be proved by an office or examined cap^ of the 

certificate) ; and (3) Post Qffice Savings Banks (proved to be such by 
^ the certificate of the Post- Master General or one of his secretaries). See 
Phipsan on Evidence, p. 348. F-G 

But by 45 & 46 Viet. G. 72, S. 11, sub-S. 2, the word is extended to include 
any banking company to which the Companies Aot of 1862 to 1880 
apply, and which the Registrar of Joint Stock Oompanies shall have 
• certified to have furnished to him the list and summary with the 
addition specified by the Act ; and where the bank is a company so 
registered, such certificate must be produced before tbe» evidence can 
be used. {Ibid.) H 

Z— “ Bankers* books. ** 

Loan Register. > 

Quare. — Whether the Loan Register is a Banker’s book within the meaning 
^ of the Bankers’ Books Evidence Act. 31 Ci 284 = 8 G.W.N. 125. 1 

* Certified Copy. ** 

Gb. 74, 76, Indian Evidence Act—Loan Register of the Public Debt Office In the 
Bank of Bengal— Bankers’ Books Evidence Acts (XYIll of 1891 and 1 of 1895). 

(а) The Loan Register of the Public Pebt Office in the Bank of Bengal is a 
^ publio«document, within the meaning of S. 74, I. E. A. 31 G. 284 

=8 C. W. N. 125. J 

(б) Any person is entitled to inspect the same and to obtain certified copies 

^ ^ thereof under S. 76, 1. E. A., who can show a prima facie case that 

he has an interest for the protection of which liberty to inspect must 
be given (20 M. 189, F.; Mutter v. Easteni and Midlands Ity. Co^ 

L. R. 38 Gh. D. 92 (106), i2. ; Rex v. Justice of Staffordshire. 6 Ad. 
and E. 84 (99, 101), cited and followed. (Ibid.) K 

3. The Local Government may, from time to time, by notification ^ 
p ^ ^ ^ in the official Ga^sette, extend the provisions of this Aot 

provisions of Act. books of any partnership or individual carrying 

on the business of bankers within the territories under 
its administration, and keeping a set of not less than three ordinary 
account books, namely, a cash-book, a day-book or journal, and a ledger, 
and mayi, in like manner, rescind any such notification. 

(Kota). 

/.— “ Notification.** 

Iladrai and Bombay. 

' > For tuotifications by the Government of Bombay extending the Act to the 
books of Messrs. William Watson and Co. of Bonfbay and Kprachi, see 
Bom. Govt, Gazette, 1902, Pt. I, p. 1289, and as to Madras, see • 
« Mad. B. & 0., Vol. J (List). L 

11— A . . 
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4. Subject to the provisions of this Act, a certified copy of any entry 
Mode of proof of ^ bankers’ book shall, in all legal proceedings, be 
mtriee in bankets’ received as vrima facie evidence of the existence of 

nAAiCR 1 ^ 

such entry, and shall be admitted as evidence of the 
matters, transactions, and accounts therein recorded in every case where, 
and to the same extent as, the original entry itself is now by law admis- 
sible, btst not further or otherwise. « 

(Notoa). 

Mode of prodt of entries In bankers* books, * * ^ 

(1) Mode of proof— English Act. 

The mode of proof is different according to the English Act of 1879. 

(2) Banker's Books -Copies and entries Ao.—Ss. 3, 4, 8, Bankers’ Books Evidence 

Act, England. r ^ 

Copies of entries in banker’s books*— i. e., ledgers, day-books, cash-kooks, 

< account-books, and all others kept in the ordinary bLsiness of the 
bank (whether for daily use or only occasional reference, Asylum v. ' 
Handysides, 22 T. L. B. 573 j— are receivable in all legal proceedings 
(for or against any one, Harding v. ]Villiams, 14 Ch. D. 1^7) ssprima 
facie evidence of the entries, or of the matters, transactions, and 
accounts therein recorded, upon proof that (1) the book was, at the 
time of the entry, one of the ordinary hooks of the bank ; (2) that it 
is in the custody or control of the bank or of the successor of the bank 
which made the entry, Asylum v. Handysides, supra ; and (8) that the 
entry was made in the ordinary course of business [Bankers’ Books 
Evidence Act, 1879, Ss. 3 and 4. Prior to this Act entries in bankers’ 
books could only be* proved 'by calling the clerks who made them. 
Cooper V. Marsde^i, I Esp. 1 ; in Fumessy, Cope, 6 Bing/L14, however, 
Best, C. allowed a clerk to prove that a certain party had no 
balance at the bank by production of a ledger kept by another ^lerk, 

,, remarking that this was sufficient to prove the negative, though it 

might not have been to prove the affirmative]. Bee Phipton on 
Evidence, p. 347 (348). M 

Such proof may be given by a {»rtner or officer of the bank, and either orally 
or by affidavit. (S. 4 of the English Act of 1679) (Ibid-) N 

But the copy must be an examined copy, proved orally or on affidavit by some 
person who has examined it with the original entry. (S. 5 of the 
English Act of 1879) (Ibid,) 0 

(8) Admissibility in evidence of oertifled copies of entries in books of Banks to 
which the Act does not apply. 

Copies of entries in the books of a Bank which does net come within the de- 
finition of a *’ Company ” as given in sub-S. (1) of S. 2 of the Bankers* 
Books Evidence Act, though certified in accordance with the forxp 
prescribed by that Act, are not admissible in evidence undi r the pro- 
visions of that Act. 4 C. W. N. 483« P 

(4) Prodootion of banker’s books— Effect, 

The production of banker’s books with the entries of the items' constituting the 
d^and, kept according to the established custom of mahajuna in Chis 
* « country, is not of itself sufficient evidence to establish a claim, 5 

M. I. A. 482, , 0 

In order^to establish such a claim, a etrict proof of the debt is nf^quired. (Ibid,) 
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5. 1 No offioer of a bank shall in any legal proceeding to which thW 


Case in which 
offioer bank not 
compellable to pro- 
duce books. 


bank is not a party be compellable to produce any 
banker's book, the contents of which can be proved 
under this Act, or to appear as a witness to prove the 
matters, transactions, and accounts therein recorded,. 


unless by order of the Court or a Judge made for special cause. 


• (Note). 

Section 5." 

I • 

Production of origloal booki— 8. 6, English Act of 1879. 

No banker or officer of a bank is. in any legal proeeedings to which the bank is 
not a party, compellable to produce the bank books, or to appear as a 
witness to prove their contents, unless by order of a Judge for special 
cause. See Phipson on Evidence, p. 348. R: 


2 On the application of any party 8 to a legal proceeding, 
the Court or a Judge may order that such party be at 
Insi^ction of books liberty to inspect ^ and take copies of any entries in 
Judges. banker's book for any of the purposes of such proceed- 

ing, or may order the bank to prepare and produce, 
within a»time to be specified in the order, certified copies of all such entries, 
accompanied by a further certificate that no other entries are to be found 
in the books of the bank relevant to the matters in issue in such proceed- 
ing, and such further certificate shall be dated and subscribed in manner 
hereinbefpre directed in reference to certified copies. 

(2) An order under this or the preceding section may be made ^ 
either with or without summoning the hank, and shall be served on the* 
bank three clear days (exclusive of bank holidays) before the sape is to be 
obeyed, unless the Court or Judge shall otherwise direct. 

(3) The bank may, at any time before the time limited for obedience 
to any such order as aforesaid, either offer to produce their books at the 
trial, or give notice of their intention to show cause against such order,, 
and thereupon the same shall not be enforced without further order. 

' (Notes). 

/.— “Secf/ond.'* 

Inspection— 8. 7, Bankers’ Books Evidenee Aot of 1879, England. 

* Under S. 7, a Court or Judge may, on the application of any parly to a legal' 
^ proceeding, empower him to inspect and take copies of entries in the 

accounts either of parties (see Lister v. Varley, 89 L.T.J. 232) or 
Strangers (provided such entries would have been admissible in evidence 
prior to the Aot, Howard v. Beall, 23 Q.B.D. 1. ; South Straff or dMre 
* • Co. V. Ebsmith^ (1896), 2 Q.B. 669 ; M'Oorman v. Kiemns, 35 Ir. L. 

T.R ; but see Pollock v. GarU, (1898), 1 Ch. 1, inVhioh the.O.A.*refused 
to make smoh an order in the case of third persons who were neithef' 
9 actual nor constructive parties in the case, f.g., as to the bank: 
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« l,—*‘Seciioa6**‘-{C(mclttded)^ 

balance of a Oompany in an action against one of its directors for 
inducing a purchase of its shares by alleged misrepresentatwigi as to 
* such balance), S 

And even in the case of Banks in Scotland and Ireland (Kissam v. Link, 1896, 
1 Q.B. 674), for the purpose of the proceedings (S. 7 ; see Parnell 
Wbod^ 1892, P. 137 ; Fitzpatrick v. M'Domld^ 30 L R.I. 249 ; Perry 
V. Phosphor Co,^ 71 L.T. 854) ; but nob for ulterior purposes,’ e./;., to 
support a libel stating that the plaintiff was a man of no means 
(Einmotv, Star Neigspaper Co., 62 L.J.Q.B. 77) {Ibid.) ^ T 

Such order must, unless otherwise directed, be served upon the bank three 
clear da3^s (exclusive of Sundays and bank holidays) before it is to be 
obeyed. (Ibid.) U 

The Court may make the order ex parte, but the power should he exercised 
with care ; it may also be made without any affidavit^ in support of 
the application — e.g., where the materiality of the entries appearseby 
« the pleadings, but the inspection should be limited to the petiod covered 
by the matters in dispute {Amott v. Hayes, 36 Gh.D. 731.) (Ibid.) V 


2.--^^ Para. 

Para. 1— Scope. • ^ 

This provision is not intended to give a right of discovery against third parties 
who have nothing to do with the litigation. Pollock v. Garle, [1398] , 
1 Ch. 1. , « 


3.—** Any party.** 


Scope of sectioD. 

This section which corresponds with the first part of Bankers’ Books Evidence 
Act, 1879, in England, eontcmpbites any party to a legal proceeding 
making the application. 5 Bom. L.R. 865 (867). X 


To Inspect.** 


Right to inspect. , 

(a)^ It may be that the Legislature intended to recognize the right to inspect 
public documents generally for all persons, who can show that they 
have an interest, for the protection of which it is necessary that 
liberty to inspect such documents should be given. 20 M. 189 (196) 
(F.B.) ; 31 C. 284 (293). Y 

(5) In Mutter v. The Eastern and Midlands Railway Company (1888), L.R. 
38 Ch. D. 92, 106, referred to by the Full Bench in the Madras case. 
Lord Justice Lindley made the following remarks : '‘When the right 
to inspect and take a copy is expressly conferred by Statute, the 
limit of the right depends on the true construction of the Statute. 
When the right to inspect and take a p6py is nob expressly conferred* 
the extent of such right depends on the interest which the applicant 
has in what he Wtants to copy, and what is reasonably necessary for 
the protection of such interest. The common law right to inspect 
and take copies of public documents is limited by this principle, as is 
shown by the judgment in Bex v. Jmtke of Staffordshire, (1837), 6 
Ad. and E. 84, 99, 101.” See 31 C. 284 (293). Z 

(c) For persons interested "every officer appointed by law to keep orders ough^ 
to dcbm himself a trustee” for the purpose of the production of such 
' documents. Per Lord Denman, C.J„ in Bex v. Justice of Stafford- 
shire, 6 Ad. and E. 89, 101 (Ibid.) v k 
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Aa order •..•be made,' ' ^ 

*Booki of bank— Inspection— 'When notice necessary before Order. 

^ (a) Where a party desires an order under this seotion on his own behalf the 
Court ought to grant it ex parte. {Ibid.) ^ B 

(6) But where ho applies against the other party the Court ought not to make 
the order without notice to that other party. {Ibid.) G 

(c) Where however the Court is not satisfied that the application is not for the 
n purpose of obtaining inspection beyond what is allowed '^ndor the 
ordinary procedure, the Court ought to refuse the application under 

, this section. {Ibid.) « D 

•1 

7. (1) The costs of any application to the Court or a Judge under or 
^ ^ for the purposes of this Act, and the costs of anything 

^309uSs 

done or to be done under an order of the Court or a 
Judje made dnder or for the purposes of this Act, shall be in the discretion 
of the Couft or Judge, wlio may further order such costs or any part 
thereof to be paid to any party by the bank if they have been incurred in 
consequence of any fault or improper delay on the part of the bank. 

(2) Any order made under this section for the payment of costs to or 
by a bank may be enforced as if the bank were a party to the proceeding. 

(3j Any order under this section awarding costs may, on application 
to any Court of Civil Judicature designated in the order, be executed by 
such Court as if the order were a decree for money passed by itself : 

Provided that nothing in this sub-section shall be construed to 
derogate from any power which the Court or Judge making the order may 
possess for the enforcement of its or his directions with respect to the 
payment of costs. 




THE BANKEBS’ BOOKS ACT. 

INDEX. 

Note l.'-The thick figures at the end of each line refer to the pages of this Act ai7d the 
alphabets in Ttalios preceding the thick figures refer to the cases having 
corresponding thick letters against them in those pages. 

2. — S. in Brevier Boman denotes the section. 

A * 

Act, Bankers* Books Evidenipe— Statement of objects and reasons, A, 8. 


Do. 

—Report of the Select Committee, B, 8. 

Do. 

—Proceedings in Council, C, 8. 

. TOo.^ 

—Title, extent and commencement, 8. 1, 8. 

Do. 

—has been extended, D, 8. 

Do. " 

—Declared in force, E, F, 8. 

• 

B 


Bdnk, Meaning of, S. 2, 4, 5. 

Do. S. 9 of the Bankers' Books Evidence Act, 1879, England, 0, H, 8. 
Case in which officer of not compellable to produce books, S. 5, 7. 

Admissibility in evidence of certified copies of entries, in books of, to which this 
Act does not apply, P, 6. 

" Banker's books," Meaning of, S. 3, i. 

Mode ot*proof of entries ri, S. 4, 6. 

Production of, — Effect, Q, 6. 

Inspection of, by order of Court or Judges, S. 6, 7, 9. 

Bankers' Boohs Evidence Act, 1879, England, Ss. 3, 4, 5, — copies of, Entries in account 
books, etc., M, 0, 6. • ’ 

S. 6 --Production of original books, R, 7. 

S, 7— Inspection, S— 7, 7, 8. 

Sj 9~Meaning of “ Bank’*, G, II, 5. 

Bonk of Bengal, Ss. 74, 76, Evidence Act-Loan Register of the Public Debt Office in, 
e?, K, 5. 

Books, Production of original— S. 6, English Act of 1879, R, 7. 

Books of Bank, Inspection— When notice necessary before order, B—D, 9. 

c 

Certified copy. Meaning of, S. 3, 4 . 

Admissibility in evidence of, of entri& in books of Banks to which this Act does 
not apply, P, 6. 

Company, Meaning of, S. 3, 4 . 

Costs, of any application to Court or Judge, under or for purposes of this Act, S. 7, 9. 
Court, Meaning of, S. 3, 4 . 

Inspection of Bankers* books by order of, or Judges, S. G, 7- -9. 

• D 

Definition of “Company,** 8*3, 4 . 

Do. of “bank", 8. 2, 4 , 8 . 

J)o. of “bankers”, 8. 3, 4 . 

Dc^ of “legfil proceeding”, 8. 2, 4 . 

Do. of “Court**, 8. 2, 4 . 

Do. of “Judge”. 8. 2. 4 . 

Do. of “trial,** 8. 2, 4 . 

• “certified copy**, 8. 2, It 



If 


INDEX. 


B 

Evidetice, Admissibility in of certified copies of entries in books of Bank to which this 
^ Act does not apply, P, 6. * 

Evidence Act, Ss. 74, 76*-£x>an Register of the Public Debt Offi3e in the Bank of 
Bengal, J, JT, S. 

1 

Impec^ Bight to, T— «4, 8. « 

InspectioUt of books by order of Oourb o^ Judges, 8. 6, 7. 

8. 7, Bankers* Books Evidence Act of 1879, England, 1\ 8 . 

Books of Bank—When notice necessary before order, B— D, 9. 

J 

t f: 

Judge, Meaning of, 8. 2, 4. 

Inspection of Bankers’ books by order of Court or, 8. 0, 7 — 9.' • ^ 

L 

Legal proceeding ^ Meaning of, 8. 2, 4. 

Loan register, Whether the, is a Bankers* book, /, 5. 

of the Public Debt office in the Bank of Bengal<-8s. 74, 76, Evidence Act, J, K, 

8 . 

Local Government, Power bo extend provisions of this Act, 8. 3, 8. . 

« 

H 

Madras and Bmnbay, Notifloalion extending this Aot in, L, 6. 


N 

Notice, When, necessary before order— Books of Bank — Inspection, B — J), 9 . 
NoHfiealion, Extending this Act in Madras and Bombay, L, S. 

o 

« 

Officer of Bank, Case in which, nob compellable to produce books, 8. 5, 7. 

P 

Poioer, of Local Government to extend provisions of Act, 8. 3, 8. 

Proof, Mode of, of entries in Bankers* books, 8. 4, 8. 

Mode of,—* English Act, 8. *• 


T 

Ptiblic Debt Office, Loan register of the, in the Bank of Bengal, Ss. 74, 76— Evidence 
Act, *1, A, 8. 


Trial, Meaning of, 8. 2, 4 . 

c 

w 

Worl ds and Phrases, Meaning of 

** Court ” in 8. 2, 4. 

Do. 

“ Judge*’ in S. 2, 4. 

Do. 

** trial” in 8. 2, 4. 

Do. 

“ certified copy ” in 8. 2, 4. 

Do. 

“ Company ** id 8. 2, 4. 

Do. 

bank ** in 8. 2. 4. . 

Do. 

** Bankers* books” 8. 2, 4 . 

Po. 

” legal proceeding ” in 8. 2, |. 



THE 


INDIAN INCOME-TAX ACT 

(ACT II OF 1880). 

(WITH THE 0A8PJ-LAW THEREON). 


COMPILED AT 

THE LAWYER’S COMPANION OFFICE, TRICHINOPOLY 

AND PUBLISHED BY 

T. A. VENKASAWMY ROW, 

TRICHINOPOLY AND MADRAS 


MADRAS : 

* THE LAW PRINTING HOUSE, MOUNT liqAD. 

1911 . 


Copyiight ^Begistered.] 


[All rights reserved. 




l^HE INDIAN INCOME-TAX ACT, 1886 

(ACT II OF 1886). 


{Passed on the 29th Jan'uarjf, 1886.] 

HISTORICAE, MEMOIR. 


Year. 

No. 
of Act. 

* 

Name 

18h0 

XXXII 

Income-tax 

1861 

XX5 

Do. 

1862 

IX 

Do. 

1862 

XVI 

Do. 

1863 

XXVII 

Do. 

1869 

IX 

Do. 

1869 

xxiri 

Do. 

1870 

.XVI 

Do. . 

1871 

XII 

Do. 

1872 

VIII 

Do. 


How affected. 


Rep., Act VHI of 1868. 
.. Do. 

VII of 1868. 

VIII 9f 1868. 
Do. 

XVI of 1870. 
Do. 

XII of 1871. 
XVI of 1874. 
Do. 


Fpr further Acts, see also the first Schedule to Act II of 1886, infra* 


1886 II Income-tax 


Rep. in part, Act XII of 1891 ; 
VI of 1902. 

Amended, Act XI of 1903. 


An Act ^ for imposing a tax on income derived from sources other 
than agriculture. 

•Whereas it is expedient to impose a tax on income derived from 
sources other than agriculture ; It is hereby enacted as follows 

(Notes). 

(1) Short title. 

The Indian Income Tax Aot^** 1886 -See the Indian Short Titles Act, 1897 
(XV of 1897). A 

(2) Leglilatlve Papers. 

For statement of objects and reasons, see Gazette of India, 1886, Ft. V, p. 33. 

For Report of the Select Committee, see Gazette of India, Ft. IV, p. 41. 

For Proceedings in Council, see Gazette of India, Supplement, pp. 45, 179 and 
214. B 

(3) Ruleoof Government of India. 

For oonsolidated rules made under the powers conferred by the Act, see Gazette 
of India, 1890, Ft. I, p. 409 ; Gen. R. and O. C 

44) Object of the Aot. 

• The iAot is built on the foundations laid some years previously for the License 
Tax Act, and is not an introduction, but an enlargement, p.n exten- 
sion, and e^alisation of direct taxation. Colvin's speech in intro- 
ducing the Income Tax Bill. D 

* . 13— A 
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Act II of 1886 (the INDIAN INCOUE-TAX ACl). 

/. — ** Act **~^(Conclvded). 

(5) Scope of the Act. 

Now, the Income-tax Act declares that it is an Act intended to impose a tax 
on income derived from sources other than agriculture. 6 C.W.N. 
128(ldO)»28G. 637. E 

Under the License Tax Acts only profits derived from trades, dealings and 
industries were taxed , but under the Income Tax Act all sources of 
income excepting agriculture and operations subsidiary thereto and 
certain other sources of income specified in S. 5 are taxable. 

(6) CoBBtruetlon of the Act. 

It may be taken as a well settled rule of law, that the subject is not to bo 
taxed, unless the language of the Statute clearly imposes the obliga- 
tion, and in a case of reasonable doubt, the construction most beni- 
ficial to the subject is to be adopted. 34 G. 257 (268)^6 G.L.J.’ 148 
(156). ' F 

Per Lord Russel, C. J.— The duty of the Gourt is to give effect to the intention 
of the Legislature, and that intention is to bo gathered from the 
• language employed ; but when once it is ascertained, it is not open to 
the Gourt to narrow or whittle down the operation of the Act by 
considerations of hardship or business convenience or the like. 
Atiorney-Ocneral v. Carlton Bank (1899) 2 Q.15. 158 (164), refet'redin 
34 G. 257. G 

Per Lord Cairns The rule means little more than this, that inasmuch as 
there was not any a friori liability in a subject to pay any particular 
tax, nor any antecedent relationship between the tax-payer and the 
taxing authority, no reasoning founded on any supposed r'ilationship 
of the tax-payer and the taxing authority, could be brought to bear 
upon the construction of the Act, and, therefore, the tax payer had a 
right to stand upon the litoral construction of the words used, whatever 
might bo the consequences. Pryce v. Mwimouthshire Canaland Ry. 
Cos,, (1879) 4 A.C. 197 (202), referred in 34 G. 257. H 

Per Lord Cairns : — A Taxing Act must be construed strictly. There must be 
words to impose the tax, and if words are not found which impose the 
tax, it would not bo imposed. Cox v. Babbits (1878) 3 A. C. 473 (476) 
referred in 34 G. 257, I 

Per Lord Halsbury : — In construing Act which professes to impose a charge 
we have no governing principle of the Act to look at ; we have simply 
to go on the Act itself to see whether the duty claimed is that which 
the Legislature has enacted. It is necessary to state, however, 
that this rule, while valuable as a caution, cannot bo taken as sub- 
stantially varying the ordinary rules for construing all statutes , Lord 
Advocate v. Fleming (1897) A.C. 145 (162) teferred in 34 0. 257. J 

(7) Maohloery of assesBineiit and appeal. 

The machinery of assessment and appoiil provided by the Licensing Act ha<' 

, been 'detained as far as possible, so as to minimise, where it cannot be 

wholly avoided, the chances of inquisitorial or vexatious proceedings. 
Colvin's speech in introducing the Bill. K 
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CHAPTEB I. 

Pbeliminaky. 

1. (l) This Act extends ^ to the whole of British India and applies 
Extent and com within the dominions of Princes and States in 

menoement. India in alliance with Her Majesty, to British subjects 

in those dominions who are in the service of the Gc» 
vernment df India or of a local authority established in the exercise of the 
powers of the Governor General in Council in that behalf ; and 

(2) it shall cothe into force on the first day of April, 1886. 

(3) [Bep, by the Repealing and Amending Act, 1891 (XII of 1891,)] 


. , (Hotee). 

9 4 Extends/* * 

Places to which the Act is extended. 

• • 

Act II of 1886 has been declared in force in the Santha) Parganas by the San- 
thal Parganas Settlement Regulation , (III of 1872), S. 3, as amended 
by the Santhal Parganas Justice and Laws Regulation, 1899 (III of 

* 1899). * 

The Act has been previously extended to these Parganas under S. 5 of Sche- 
^ duled Districts Act, 1874 (XIV of 1874), Gazette of India, 1826, Pt. I, 

• p. 974. 

It has also been declared in force in Upper Burma (except the Shan States) by 
the Burma Laws Act, 1898 (XIII of 1898), S. 4 and Sch. I. L-N 


2,-^\BrltishJadla/* 

Statute 21 and 22 Vic.; G. 106. 

** British India means the tsrritories for the time being vested in her Majesty 
^ by the statute 21 and 22 Victoria 106, Act XII of 1891, Schedule T. 0 


Repeal. 


Definitions. 


On and from the day on which this Act comes into fbree the 
enactments specified in the first schedule to this Act 
shall bo repealed, except as to fees payable and other 
sums due under those enactments and the mode of recovering the same. 

3. In tl\i3 Act, unless there is something repug- 
nant in the subject or context, — 

(1) “ local authority ” means any municipal committee, district 
board, body of port commissioners or other authority legally entitled to, or 
entrusted by tho Government with, the control or management of any 
municipal or local fund. 

(2) i “ company ” means an association carrying on business in British 
India, whose stock or funds is or are divided into shares and transferable, 
whether the company is incorporated or not, and whether its principal 
*plaoe of business is situate in British India or not : 

* (3) “prescribed** means* prescribed by the Governor General in 

Council by notification in the Gazette of India, or by the Governor Gene- 
ral in Gouiicil or a Local Government by rules made und^r this Act ; 



6 Aet II of 1886 (the ihpun ikcome-tax act)* £S. 8 

(4) *' salary ^ includes allowances, fees, ooinmissions, perquisites 
or profits received, in lieu of or in addition to a fixed salary, in respect of* 
an office or employment of profit ; but, subject to any rules which may be 
prescribed in this behalf, it does not include travelling, tentage, horse or 
sumptuary allowance, or any other allowance granted to meet specific 
expenditure : 

(5) '** income " means income and profits accruing and .arising or 
received in British India, and includes, in the case of a British subject 
within the dominions of a Priiice or State in India in alliance \ath Her 
Majesty, any salary, annuity, pension or gratuity payable to that subject 
by the Government or by a local authority established in the exercise of 
the powers of the Governor General in Council in that behalf : 

ffi) ** Magistrate ” means a Presidency Magistrate or a 'Magistrate of 
the first or second class : 

(7) person ” includes a firm and a Hindu undivided family : 

(8) “ defaulter ** includes a company or firm making default under 
this Act : 

^ (9) Collector means the chief officer in charge of the revenue*ad- 
ministration of a district, and, in a presidency-town, any officer whom the 
Local Government, by notification in the Official Gazette, may, by name 
or by virtue of his office, appoint to be a Collector for the purposes of this 
Act ; in the case of a company or firm, it means the Collector, as here de- 
fined, of the district or prosidency-town in which its principal place of 
business in British India is situate ; and, in the case "of any otlifer person 
chargeable under this Act, it means the Collector, defined as aforesaid, of 
the District or the presidency-town in which the person has his resiueuce. 

(10) “principal officer,'* used with reference to a local authority 
or a company or any other public body or association not being a local 
authority or company, means — 

(a) the secretary, treasurer, manager or agent of the authority, 
company, body or association ; or, 

(b) any person connected with the authority, company, body or 

association upon whom the Collector has caused a notice to be 
served of his intention of treating him as the principal officer 
thereof and ; 

(11) “ Fart " means a Part of the second schedule to this Act. 

(Motes). 

(1) Salary— Money used by SaJJadaaasbIa for his malntenanee. 

The money Vhich a sajjadanashin appropriates out, of the Khankah income, 
for his own maintenance, is not a salary or remuneration for his ser- 
vices within the meaning of this elause. 7 0. 647. P 
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Smtary *^^Concludedtl, 

(2) TentaHa allowauoe, whether salary. 

^The tentage allowance included in the pay and the Indian allowances of an 
officer in military employ under Art. 748 of the Army Beghlations, 
India, Vol. I, Ft. 1 shall be deemed to bo salary, unless the officer 
has provided and has in his possession the camp equipage of his 
rank in a serviceable condition, See Appendix A. Q 

(3) Horie allowance— Salary. a 

The horse allowance shown as inclu/led in the consolidated or staff pay of the 
several appointments specided in lArb. 91 of the Army Regulations, 
India,* Vol. I. Ft. I. shall be deemed to be salary, unless the officer 
has provided and actually maintains the number of bona fide charges 
' prescribed for his rank. See Appendix A. R 

* • 2.-^^ Section 3 (9).** 

Polltbal Officer^ inyested with powers of Collector. 

^ For a list of Political Officers invested with the powers of Collector for the 
purposes of this Act, see Appendix A. 8 

CHAPTER II. 

^ Liability to Tax. 


4. Subject to the exceptions mentioned in the next following section, 
• ^ there shall be paid, in the year beginning with the first 

the tax. of April 1886, and in each subsequent year, to the 

credit of the Government of India, or as the Governor 
General in Qpuncil directs, in respect of the sources of income 1 specified 


in the first column of the secemd schedule to this Act, a tax at the rate 
specified id that behalf in the second column of that schedule. 


(Notes). 

General. , 

(1) In'oome-tsx, nature of— Road cess. 

The income-tax is a tax imposed by the Legislature of the Government of 
India upon all the people of India whose incomes exceed a certain 
amount. It forms part of the financial system of India, and is levied, 
mainly, if not entirely, for the purpose of all India. The subject- 
matter of the tax is a man's annual income from whatever source 
derived, and is levied upon what actually comes into his bands as 
income and not upon the value of his property. But the Road cess 
under Bengal Act X of 1871 is levied by a local Legislature. It is not 
a tax upon income, but is a tax upon immovable property, assessed 
upon the annual value of the property. 4 (C. 576 (580). T 

(21 Doubja taxation— Income-tax and oeiies. 

(a) Courts always look with disfavour upon double taxation, and statutes will 
be construed, if possible, so as to avoid double taxes. When legislative 
intent is clear and unmistakeable, effect must be given to the 
, ^ statutory provisions on the subject. The question of double taxation 

is one of expedidhey for the consideration of Ligislature ;,it cannot 
be affirmed as a matter of course that double taxation is forbidden. 
. 3A 0. 267-^ O.L.J. 148 (W). , V 
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General— 

I 

(6) It cannot be affirmed, as a general proposition, that the liability to pay 
income-tax carries with it, as a necessary consequence, exemption 
from road and works cesses. 36 C. 82 (P.B.)=s 11 0»W.N. 1063=6 
C.L.J. 842. Y 

(c) Lands from which prodts subject to income-tax are derived are not assessed 
with road cess tax except when such land is used for agricultural 

purposes. 28 C. 637 = 6 O.W.N. 128. - * W 

« 

-'/iicojne.'' 

(1) Term ** income ** defined. 

The term ** income” is defined in the Oxford Dictionary, Vol, V,- p, 162, to 
be that which comes in as the periodical produce of one's work, 
business, lands, or investments, considered in reference to its amount, 
and commonly expressed in terms of money ; annual or perr6dioal 
receipts accruing to a pei^on or corporation. 34 G. 257 = 6 O.L.J. 148 
(172). X 

(2) Income— Principal debt repayable by periodical instalments. 

Where a principal debt is made repayable by periodical instalments, none of 
the instalments, is chargeable with income-tax ; where, therefore, the 
purchase money of an o.stato is made, payable by periodical instalmepts, 
although each instalment may in substanoe, pirtially consist of in- 
terest : the periodical instalments are not liable to be assessed with 
income tax. Foley v. Fletcher (1858), 3 H. and N. 769 referred in 34 
C. 267. Y 

(3) Income— Annuity representing capital. 

Where the Secretary of State had power to contract by purchase a railway, 
paying for the purchase, the full value of all the shares of the com- 
pany, with the option of paying, instead of a gross sum, an annuity 
for a term of years, each instalment of the annuity representing in 
substance an instalment of the purchase money, and interest on the 
amount of the purchase money unpaid, held, that .as capital could nut 
be taxed as income, income tax was not payable upon that part of the 
annuity which essentially represented capital. Secretary of State v« 
Scoble. (1903) A.O. 299 referred in 34 C. 257. Z 

(4) Mineral leaie. Nature of. 

{a) Although a mineral lease, when properly considered, is really a sale out and 
out of a portion of the land, that does not justify the inference that 
no income tax should be imposed on the rent reserved in the mineral 
lease. I^ord Blackburn in Coltness Iron Co. v. Black (1881), 6 A.C* 
316 (335) referred in 34 G. 257. A 

(6) The occupation of mine is only valuable by removal of portions of the soil, 
and whether the occupation is paid for in money or in kind-^s fixed 
beforehand by contract or measured afterwards by the actual produce 
— it is equally in substance a rent, inasmuch as it is the compensati m 
wlilch the occupier pays the landlord for the species of occupation 
which the contract between them allows. Beg v. Westbrook and Reg 
v. Everiat (1847), 10 Q-B, 178=74 B.B. 246, referred in 34 0. 259. B 



9 


S8..i ft 5] Aot II of 1886 (the Indian incdmb-tax act). 


Income *'’—(C<mcluded% 

Id) Income— Royalty from mines. 

||a) The word *' income ” is as large a word as can be used to denote a person’s 
receipts and it is wide enough to include royalty received /ro:n mine. 
Sir George Jeesel in re Huggins (1882) : 61 L.J. Ch. 398, referred in 
84 0. 257. C 

(b) Money received as royalty from a mine is ** income,” and distributable as 

such, and not as a part of the corpus of the estate, because ];pyalty is 
* the most appropriate word to apply to rental based on the quantity of 
coal or other mineral that is or may be taken from a mine. Baynolds 
V. Handa (1893) 55 Fed. Bep. 783 (800), referred in 34 C. 257. D 

(c) As the term ** income ’* as used in this section is comprehensive enough to 

include a royalty received by an owner on the coal raised in the mines 
• • and is not exempted from the operation of S. 4 by reasons of the 

. ; oexcoptinns specified in S. 5 of the Act, and, as income, it is liable to 

be assessed with income-tax. 34 C. 257 = 5 G.L.J. 148. E 

(d) The term * * income ” includes a sum accruing as royalty undo! an oil lease 

of land, granted in consideration of a royalty of part of the' oil. In 
re Woodhurn's Estate 11881) 138 P.C. 606 = 21 Am. St. Bep. 932 
referred in 34 Ci 267. 


(6) SaJJadanashitt of Sasseram khankah, whether liable to income-tax. F 

» The Sajjadcinashin of Sasseram Khankah is not assessable with income-tax 
under the provisions of this section, in respect of such moneys as he 
derives from the properties appertaining to Khankah fbr the purpose of 
his own maintenance and the maintenance of his family, the money 
that ho appropriates, out of the Khankah income, for such purpose, 
not being a “salary * or remuneration for his services within the 
meaning of S. 3 of the Act. 27 C. 674. G 


Exceptions. 

'(a) 


5. (1) Nothing in section 4 shall render liable to 
the tax — 

any rent or revenue derived from land which is used for agri* 
cultural purpose ^ and is either assessed to land -revenue or 
subject to a local rate assessed and collected by officials of the 
Government, as such ; or 


{h) any income derived from — 

(i) agriculture, 2 or 

(ii) the performance by a cultivator or receiver of ront-in-kind of 

any process ordinarily employed by a cultivator or receiver 
of ront-in-kind to render the produce raised or received by 
• him tit to be taken to market, or 

(iii) the sale by a cultivator or receiver of ront-in-kind of the 
# produce raised or received by him, 3 when ho does not keep : 

a shop or stall for the sale of such produce or 
^(c) any building owned and occupied by the receiver of the rent 


or revenue of any such land as is referred to in clause* (a), or 
))y the cultivator, or the receiver of ront-in-kijid, of any land 
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with respect to which or the produce whereof any operation 
mentioned in clause (6) is carried on ; 


Provided that the building is on or in the immediate Vicinity 
of the land and is a building which the receiver of the rent or 
revenue, of the cultivator or the receiver of the rent-in-kind 
« by reason of his connection with the land, requires as a 
' dwelling-house, or as a store-house, factory or other out- 

building; or 

(d) any profits of a shipping company incorporated or legistered 
out of British India having its principal place of business 
out of India and its ships ordinarily engaged in seagoing 
traiiio out of Indian waters ; or 

(e) any income derived from property solely employed for relitioua 

or public charitable purposes 5 ; or 
(/) any income which a person enjoys as a member of a company 
or of a firm or of a Hindu undivided family when the company 
or the firm or the family is liable to the tax ; or, 


^(g) subject to any conditions and restrictions which may be pre- 
scribed in this behalf, such portion, not exceeding one-sixth, -of 
the income in respect where of a person would, but for this ex- 
ception, be chargeable under this Act, as is deducted from the 
salary of the person under the authority or with the permis- 
sion of the Government for the purpose of securing a deferred 
annuity to him or a provision to his wife or children after his 
death or is paid by the person to an insurance company in 
respect of an insurance or deferred annuity^ on his own life 
or on the life of his wife ; or ,, 

(h) any interest on stock-notes ; or 

(i) the salary of any officer, warrant-officer, non-commissioned 

officer of private of Her Majesty’s Forces or of Her Majesty’s 
Indian Forces ® who is not in an employment w^hioh, accord- 
ing to the ordinary practice* is held indifferently by military 
persons and civilians, and whose salary does not exceed five 
hundred rupees per mensem ; or 

0) any person whose income from all sources is less than [one 
thousand] rupees per annum. 

^ (2) An officer or servant is not exempt from taxation under this Act 
by reason only of the income of his employer being exempt therefrom 
under this section. 

(Note*). 

Legislative change. c> 

The words '^one thousand** in 8. 5 (1) (j) were substituted for five **hundred 
by the Indian Income Tax (Amendment) Aot. 1903 (XI of 1903), 
8. a (1). .. H 
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which is used for agriculiurai purposes,** 

Profit! of meia. 


, The land on which a mela is held, U no doubt land uoed for purposes of agricul- 
ture, when it is not being used for the purposes of the 'ucla ; but 
when it is being used for the purposes of the fnela, it is not being 
used for the agricultural purposes and therefore the profits of the 
tnela are not incomes which would be exempted from income-tax 
under S. 6 of Act II of 1886. 6 O.W.N. 128 = 28 C. 637. ^ I 


(1) Exemption. 


2.—“ Agriculture, ** 


This section exempts from the liability to the tax, incomes derived from 
agriculture or operations connocted with agriculture. 6 G.W.N. 128 
, =28 0.637. J 


(2) SaJJadanasbia of Sasseram Kbaakah, whether liable to be asBesBed with 
income-tax. 

Sec 27 C. 674, under S. 4, stqyra. K 


Sale — him.** 

Scope of blauBe (1) {b) (ill). 

It may be argued with some plausibility, that this clause must have been 
, introduced, because the general words used in S. 4 are wide enough 

to embr >.ce incomes derived from the sale of the produce or part of 
the soil. It is not necessary, however, to draw any such inference 
from the clause in question, because it is quite possible that the 
clause may have been put under the influence of excessive caution, 
and it is not safe tc draw any inference from what may be a super- 
fluous provision. 34 C. 257-=6 C.L.J. 148 (173). L 


4.--** Section (S) (/) {c).** 

Principle of exemption. 

This clause exempts from liability to the tax the whole of the annual value of 
buildings which landholders and agriculturists own and occupy on, 
or in the immediate neighbourhood of, the land they hold and 
cultivate, and which are necessary to them in the exercise of their 
vocation as landholders and agriculturists. Thus, while a land- 
holder will be exempt from the tax in respect of the annual value 
of the homestead (if any) appurtenant to his land, he will be 
assessable in respect of any other house he may own and occupy. 
Report of the Select Committee. M 

S,--** Solely employed for religious or public charitable purposes,** 

( 1 ) 8 cop <9 of the clause— Educational endowments. 

^his clause is based on a similar clause in Act VIII of 1872. The exception 
is sufficient to cover educational endowments, and docs not, as has 
been suggested, open a door to the evasion of the Act by colorable 
gifts to idols or any like devise. Report of the Select Committee. N 

(2) SaJJadanasbla ot Sasseram Khankah, whether liable^ to be asseBsed with 
Income tax. 

See. under S. 4, supra^ 27 C. 674. 

^ 13 — B 


0 
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' S.— “Solely employed tot religious or public cburlteble purposes" 

^{Concluded), 

(3) Claim for exemption— Certifloato. 

k:xy olaim under this sub-section to exemption from the levy of the tax on 
the interest of seourities employed solely for religious or public 
charitable purposes, within the meaning of the clause, must bo 
supported by a certificate from the Collector, which shall be in Form 
^ D. See Appendix A. P 

Section (S) (/) (gr)/' 

(1) Clauie baaed on the English Laif. . ^ 

This clause, excepting from liability to the tax any portion, not exceeding 
oDC bixth, of his income, which a person pays either to the Govern- 
ment or to a company in respect of life-insurance or deferred annuity, 

is based on the English Law. Report of the select Committee. Q 

' S' 

(2) Exemption— Limitation. 

A olaim to exemption preferred under the clause on that portion of income 
taxable under Part 1 of the second schedule of the Act which is 
paid as a premium to an Insurance Company shall not be entertained 
if the claim is made after the expiration of six months from the last 
day of the financial year during which the premium was paid. See 
Appendix A. R 

I 

7 .— respect of an insurance or deterred annuity.” 

(1) Deduction for what purposes to be made. 

The amounts exempted from the tax by this (dause shall not be deducted 
from income for the purpose of determining whether the income is 
liable to the tax, or of detcrminiifg under Pt. I of the second schedule 
of the Act the rate at which the tax shall be levied. See Appendix 
A. B 

(2) Premium payable in sterling- Deduction. » 

When a deduction is made from the amount of salary, pension, or annuity 
liable to assessment on account of payment made to a Life Insurance 
Company, the sum deducted shall, if the premium is payable in 
sterling, be the actual cost of remittance as stated by the assessoo ; 
or, if the assesscc is unable to state such actual cost, the equivalent 
in rupees of the sterling payment calculated at the official rate of 
exchange for the year in which Xho deduction is made. See Appendix 
A. T 

(3) Deduction on amount of insurance— Proof. 

A deduction, such as is mentioned above, must be supported either — 

(1) by the original receipt of the Insurance Company ; or (2) in the case of a 
deduction claimed by a servant of the Government or of a local 
authority by a copy of the same presented, together wHh the 
original, to the officer who pays the salary, pension, or annuity, and 
attested by that officer, who should, after such attestation, return 
the original ; or 

(3) by a duplicate receipt given by the Insurance Company ; or 

(4) by a certi,ficate of payment given by the Insurance Company. 

In cases (1), (3) and (4), the receipt or certificate should be returned as soon 
as the fact of payment Is admitted in the due course of audit. 
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7 — “ In napeei of an Innnrance ro deferred annuUj'"— {Concluded). * 

Where the Collector is satisfied that none of the above prescribed documents 
4 can be produced without an amount of delay, expense, or inconvenience 

which, under the circumstances of the case, would be unreasdnable, he 
may accept such other proof of payment of the premium as he may 
deem sufficient. See Appendix A, U 


" Her Majesty *8 Indian Forces,** 

Indian Harhie sepvice. 

Officer and men of the Indian Marine service shall not, for the purposes of this 
“ clause^ be treats as belonging ^o Her Majesty's Indian forces. Sec 
Appendix A> Y 


Scope. 

0 


9.-^^ Sub-section 2 ." 

1 

This sub-section makes it clear that a salaried manager of land is not exempt 
from the tax by reason only of the income of his employer being 
Y exempt therefrom. Report of the Select Committee. , W 


6. The Governor General in Council may, by notification ^ in the 
Power ,to make India, exempt from liability to the tax the 

exemptions. whole or any part of the income of any class or tribe, 

or of any persons residing in any specified area, and 
luayi by ,a like notification, revoke the exemption. 

(Note). 

i.---** Notification.** 

Consolidated Notification. 

For the consolidated nntificiition as to exemptions from tax and assessment 
* under the Act issued under this section and S. 88, see Gen. B. and 0. 
and Gazette of India, 1907, Ft. I, p. 311. Appendix A. X 


• ‘ CHAPTBE III. 

> Assessment and Collection. 

A. — Salaries and Pensions. 

7. In the case of a person receiving any salary, ^ annuity, person, 
pension or gratuity from the Government, any sum 
Mode of payment payable to him by the Government in respect of the 
ment Officials and salary, annuity, pension or gratuity, shall be reduced 
pensioner?, by the* amount of the tax to which he is liable under 

Part I in respect thereof. 

(Note). 

. i.-** Salary,** 

Dedaotibn oompuitorily made. 

Any sums such as payments to regimental mess or band funds or the like 
oompulsorily stopped from salary by the orders, or the approval, 
of the Government, shall bo deducted from the salary previous to 
) • assessment. 

A portion of salary with&eld in pursuance of an order ot% Court i8^not*a sum 
compulsor^y stopped from salary within the meaning of this rule. • 
4 See Appendix A. Y 
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8 . (1) In the case of a person receiving any salary, annuity, pension 
or gratuity, from a local authority, the tax to which he 

Mode of payment ig liable under Part I shall, at the time of the payment 
1 n CABB ' of SBrVAll ts * 

and penRioners of him of any of the salary, annuity, pension or gra- 

looal authorities. tuity, be deducted therefrom by the oflScer whose duty 

it is to make the payment, and be paid by that officer 

within tlie prescribed time to the credit of the Government qf India ^ or 

as the Governor General in Council, directs. 

(2) If that officer does not deduct and pay the tax as required by 
sub-section (l), he shall, without prejudice to any other consequences 
which he may incur, be deemed to be personally in default in respect of 
the tax. 

(3) If, when any payment is made, the tax is from any caus^. not 
deducted, it may, and on the requisition of the Collector shall, be deduct- 
ed when any salary, annuity, pension or gratuity is subsequently paid to 
the person liable to the tax. 

(4) The power to deduct under this section shall be without pre- 
judice to any other mode of recovery. 

(Notes). 

‘Mmf be paid.. ..of the Government of India.*’ 

(1) Deduotion for salary <->Tinie within which amount to he paid to theOovernment 
of India. 

The time within which amounts deducted from salarv, annuity, pension or 
gratuity, paid by a Local Authority under S. 8, (1) of the Act 

must be paid to the credit of the Government of India, is fixed at one 
week from the date of payment of the salary of pension, annult}', or 
gratuity. See Appendix A. Z 

(2) Payment to credit of Oovemment—Form. 

The payment to the credit of Government shall be made by remmitting the 
amount to the Collector with a statement giving the following parti- 
culars for each person from whom the tax has been realised : — 

(1) Name 

(2) Period for which the salary, pension, or annuity has been paid. 

(3) Amount of wilary, pension, annuity or gratuity paid. 

(4) Amount of tax. 

9. (l) The tax to which a person receiving any salary, annuity, pen- 
sion or gratuity from a company, or from any other 
Mode of payment public body or association not being a local authority 
tod^Mio“rr”of company, or from a private employer, is liable 
companies and pri- under Part I shall be payable by him at the time when 
vate employers. portion of the salary, annuity, pension or gratuity 

is paid to him. 

( 2 ) The Collector may, subject to such conditions as may be prescrib- 
ed, enter into an arrangement l with any company, or any such body or 
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association as aforesaid, or any private employer, with respect to the re- 
covery on behalf of the Government by the company, body, association or 
employer of the tax to wliich any person receiving any salary, annuity, 
pension or gratuity from the company, body, association or emf)loyer is 
liable under Part I. 

(Note). 

1.—** Enter Into an arrangement.'* ^ 

Agreement between the Collector and companies or private employers— Stamp. 

^he stamp duty payable under the General Stamp Act on agreements made 
under this sub-section has been remitted by the Governor-General, 
(Government of India Notification No, 785, S.R., dated 17th Febru- 
ary, 1899). B 

* I 

j.^10. Th§^ principal officer of every local authority, and of every com- 

/ 1 , pany, and of every other public body or association 

Annual return by i i „ 

» principal officer of being a local authority or company, shall prepare, 

company or associa- and, on or before the fifteenth day of April in each year, 

deliver or cause to be delivered to the Collector, in the 

prescribed form a return in writing showing — 

(a) the name of every person who is receiving at the date of the 
' return any salary, annuity or pension, or has received during 

the year ending on that date any gratuity, from the authority, 
company, body or association, as the case may be, and the 
address of every such perspn so far as it is known ; and 

(b) the amoiint of the salary, annuity, pension or gratuity, so re- 
ceived by each such person, and the time at which the same 

• becomes payable or, in the case of a gratuity, was paid. 

-9 (Note). * 

i.’—**ln the prescribed form.** 

Form of return. 

The return required by this seotion shall be in form A hereto appended. (See 
Appendix A.) 

The name of any person who is receiving, at the date of the return prescribed 
by the section, a salary, pension, or annuity which does not amount 
to Bs. 300 per annum or has received during the year ending on that 
date a gratuity which does not amount to that sum, need not be shown 
in the return. (Ibid,) C 


^ B.— Profits Of Companiesr. 

li. The principal officer in British India of every company shall 


, Annual statement 
o| nebt profits* 


prepare, and, on or before the fifteenth day of April 
in each year, deliver or cause to be delivered to the 
Collector, a statement in writing signed by him of the 


nett profits made in British India by the company during the year ending ^ 
on the on which the* company’s accounts have been last made up, or, 
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\t the oompany’s accounts have not been made up within the year ending 
on the thirty-first day of March in the year immediately preceding that 
for which the assessment is to be made, then of the nett profits so made 
during tbe year ending on the said thirty-first day of March. 

12. (l) If the Collector has reason to believe that a statement deliver- 
ed under section 11 is incorrect or incomplete, he may 
cause to be served on the principal officer of the com- 
to produce accounts, pany a notice requiring him, on or before a date to be 
therein mentioned, either^to attend at the Oollector's 
office and produce, or to cause to be there produced, for the inspection of 
the Collector, such of the accounts of the company as refer to the year to 
which the statement relates and as are in his possession or power. 

(2^ On the day specified in the notice, or as soon afterwards as'may 
be, the Collector shall, by an order in writing, determine the«amount at 
which the company shall be assessed under Part II, and the time when 
the amount shall be paid, and, subject to the provisions of this Act, that 
amount shall be payable accordingly. ^ « 

C.— Interest on Securities. 

IS. (1) The tax payable under Part III in respect of the interest 

on any of the securities mentioned in that Part shall. 
Mode of payment when and place where any of the interest is 

securities. paid, be deducted therefrom by the person empowered 

to pay the interest, and be paid by that person within 
the prescribed time to the credit of the Government of India or as the 
Governor General in Council directs. ^ 

(2) If that person does not deduct and pay the tax as required by 
sub-section (1), he shall, without prejudice to any other consequences 
which he may incur, be deemed to be personally in default in respect of 
the tax. 

(Notes). 

(1) Seoarltfei— 'Interesti payable by Ooverament. 

In the case of securities, the interest on which is payable by the Government of 
India, the amount deducted on account of the tax under this sub- 
section, shall be paid to the credit of the Government on the same day 

as the payment of interest is made. See Appendix A. < D 

e* 

(2) BeoQvitles— Interest not payable by Government. 

In the case of securities, the interest on which is not payable by the Govern- 
ment of India, the amount so deducted shall be paid to the credit . 
of the Government within one week from the date on wbioh interert 
is prid. The person deducting tbe*amount should pay it to the credit 
" of the Government by remitting the amount to the Oolleotor, with a 
statement showing the following particulars 
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t interest (ConcZttdled). 

(1) Name of owner. 

(2) Description of security. 

Number of security. 

(4) Date of security. 

(5) Amount of security. 

(6) Period for which interest is drawn. 

(7) Amount of interest. 

(8) Afnount of tax. 

See Appendix A. 

/j * 

D.— Other Sources of Income. 

Ordinary Mode of Assessment and Collection, 

14. The Oollecfcor shall, from time to time, deter- 
mine ^ what persons are chargeable under Part IV^ 
and the amount at which every person so chargeable 
shall be assessed. 

/.•—'* Shell from time to time determine, ** 

(1) Orders of Collector > Privilege. 

The orders of the Collector under this section determining the amount of 
income f ix payable, arc not privileged documents under S. 124, Evi- 
dence Act, as they are not communications made to him. 19 M.L. J. 
263 = 32 M. 62 = 4M.L.T. 417 = 1 Ind. Cas. 706. F 

(2) Compulcory payment of income-tax payable by another—Contract Act, 8s. 60 ft 

70 . 

Where, notwithstanding the protest of the plaintiffs that the outstandings of 
a deceased person had not come to them, but had been bequeathed 
under his will to the defendants, the income-tax authorities collect- 
ed assessment from thorn in respect of that amount, Ueldi that the 
’ plaintiffs were not entitled to recover it under Ss. 69 and 70. Contract 

Act, as the Collector had not determined, under this section, that 
the defendants wore chargeable under Part TV, or assessed them at any 
amount, as it was from the plaintiffs themselves that payment was 
demanded, and as it could not bo said to have been made by the 
plaintiffs for the defendants, merely because the income tax authori- 
ties ought to have demanded and exacted payment from the defendants 
instead of the plaintiffs. 3 M.L.T. 111=31 M. 35. 0 

15. (i) The assessment^ shall be made upon the incomo accruing to 

the person during tho year ending on the day on which 
Mode of making accounts havo been last made iip, or, if his accounts 

assessment. 

have nob been made up within tho year ending on the 
thirty-first day of March in the year immediately preceding that for which 
tbp assessment is to be made, then upon tho income accruing to him 
during the year ending on the said thirty-first day of March. 

(2) In the case of a person for the first time becoming chargeable 
under Part IV withih the which the assessment js to be made, 


Colic aor to deter- 
mine persons ohargo- 
ablo. 
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^ or within the year next before that year, assessment shall be made accord- 
ing to an average of his income for such i)eriod as the Oollector, having 
regard to the circumstances, directs. 

(NotCA). 

1.-— •• Assessment** 

% ABsessment— Fraction of rupee. 

\n calculating the amount of tax payable, the amount due on a fraction of a 
rupee shall bo neglected. Thus the tax to be realised on a monthly 
salary of Rs. 168-10-8 is Rs. 4-5-2 only. See Appendix At. H 

16. (1) The Oollector shall in each year prepare a 

List of lucomerf ijg|^ persons chargeable under Part IV whoso 

under two thousand 

annual income does not, in his opinion, amount to 
two thousand rupees. ^ , 

(2) The list shall be in the prescribed language or languages ^ , and 
shall state in respect of every such person the following particulars,' 
namely : — 

{a) his name, and the source or sourobs of the incoine*in respect 
of which ho is chargeable ; 

(b) the year or portion of the year for which the tax is to be paid ; 

(o) the place or places, district or districts where the income 
accrues ; 

( d) the amount to be paid ; and 

{e) the place where, and the person to whom, the amount is to be 
paid. 

(3) The list shall be filed in the office of the Collector, with a notifi- 
cation prefixed thereto requiring every person mentioned in thrf Ifet to 
pay, within sixty days from a date specified in the notification, the 
amount stated in the list as payable by him, or to apply to the Collector, 
within thirty days from that date, to have the assessment reduced or 
cancelled. 

(4) The list so tiled shall be open to inspection at all reasonable 
times without any payment. 

(5) The list, or such part or parts thereof as the Collector thinks fit, 
with the notification prefixed thereto, shall be further published in such 
manner as the Local Government may consider to be best adapted for 
giving information to all persons concerned. 

(6) The list to be prepared in each year may bo the list of Ijjie previ- 
ous year with such amendments as the Collector finds to be necessary. 

(Motes). 

in the prescribed language or languages*** „ «. 

Lilt preBcribing language. *’ 

For notification prescribing list of language^ in the Central Provinces, see 
^C.P.R.andO. * . I 
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17. In the case of a person chargeable under Part IV whose annual 
income is, in the Collector's opinion, two thousand 
persons rupees or upwards, the Collector shall cause a n^otice to 
thousand rupees and served on him stating the particulars (a) to (e), both 
upwards. inclusive, mentioned in section 16, sub-section (2), and 

requiring him to pay, within sixty days from a date 
specified in^the notice, the amount stated therein as payable by iiim, or 
to apply to the Collector, within thirty days from that date, to have the 
assessment reduced or cancelled. 

Power to modify Notwithstanding anything contained in 

ordinary procedure section 16 or section 17, the Local Government may 
in special oa«^ make rulesl - 

) (a) auOborising or directing a Collector in specified cases, or classes 
of oases, to include in a list under section 16 any person who 
• is liable to be served with a notice under section 17 instead of 

or in addition to serving him with such a notice, and to serve 
. a notice under svection 17 on any person liable to be included 
in a list under section 16 instead of or in addition to including 
him in such a list ; 

(by authorising the Collector in any specified town or place to cause 
a general notice to be published, inviting every person charge- 
able under Part IV to deliver or cause to be delivered to the 
Collector, within a time specified in the notice, a return in a 
prescribed form, published with the notice, of his income during 
the year ending on the day on which his accounts have been 
, j last made up, or, if his accounts have not been made up within 
^ ^ the year ending on the thirty first day of March in the year 

immediately preceding that for which the assessment is to be 
made, then of his income during the year ending on the said 
thirty-first day of March ; 

(c) authorising the Collector in any presidency-town to cause a 
special notice to be served on any person chargeable under 
Part IV, invitin;» him to deliver or cause to he dolivorod to the 
Collector, within a time specified in the notice, a return in a 
prescribed form, accompanying the notice, of his income com- 
puted in the manner described in clause (/j) of this sub-section. 

(2) A return delivered under rules made under clause (b) or clause (c) 
of sub-section (1) must state the period during wliich the income has 
actually accrued ; and there must be added at the foot thereof a declara- 
tion that the income shown in the return is truly estimated on all the 
sources therein mentioned, thart it has actually accrued within the period 
therein stated, and that tl^ person making the return has no other source ' 
of income. • 

, 14—0 
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(3) When a Collector authorised in that behalf by rules made under 
clause (6) or clause (c) of sub-section (1) has caused a notice to be publi- 
shed on; served under those rules, he shall not include any person to whom 
the notice applies in any list made under section 16 or serve a notice on 
him under section 17 until the time specified in the notice published or 

..served under those rules has expired. 

(4) * Buies made under this section shall be published ir\ the official 
Gazette. 

(Notes). 

t.-^**Local Qoverameat may make rules** 

Rales made by Local Ooveraments. 

For rules made by the— 

(1) Government of Bombay, see Bom.B. and 0. 

(2) Government of Madras, see Mad. R. and 0* , 

(3) Government of United Province, see U.P.R. and O. 

(4) Chief Commissioner of Assam, see Assam Rules Manual. 

(5) Chief Commisaioner, Central Provinces, see C.P.R. and O. 

(6) Chief Commissioner of Coorg, see Coorg District Gazette, 1886, Pt. I, 

p. 253, ibid., 1901, Pt. I, p. 169. J 


2.—“ A return,” 

I 

(1) Income-tax retavns— Certificated copies— Admissibility. 

Certificated copies of income-tax returns are not admissible in evidence. 23 
C. 950(P.C.)=»23I.A. 92. K 

(2) Income-tax returns— Evidentiary value. 

A return made to Income Tax Officer is not conclusive evidence, against the 
party making it, upon the point of perpetuity of a tenure. 6 W.R. 
252. L 

(3) Income-tax return— Effect of on onus, .» < • i 

Where the executant of a mortgage-deed denies receipt of consideration in a 
suit based upon the mortgage, having, however previously ad&itted 
receipt thereof, before the Registrar, the burden of proving non-receipt 
of consideration will not bo shifted on to the plaintiff by the mere cir- 
cumstance that the plaintiff had not mentioned the bond or the in- 
terest accruing thereon in the income-tax returns submitted by him. 
23 C. 950 (P.C.)^23 l.A. 92. H 

(4) Patitlons to locome Tax Office— Estoppel. 

The petition submitting the schedule of his income by a petitioner in the 
Income Tax Office, are admissible as evidence against person submit- 
ting and subscribing it, but is not conclusive. Although a false state- 
ment made in it makes the petitioner amenable to a prosecution for 
giving false evidence, such false statement does not estop the person 
verifying the petition from proving that he made it to evade the tax 
and that the fact was otherwise than stated in the petition. 24 W.R, 
173. N 

19 Every amount specified as payable in a list or notice prepared or 

Time and lace of under section I6 or section 17 shall be paid 

payment. within the time, at the place, and to the person, men- 

tioned in the list or notice. 
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Trustees^ Agents, Managers and Incapacitated Persons, 


20. A person being the trustee, guardian, curator or committee of any 

Trustees guardians married woman subject to the law of England, 

and committees of lunatic or idiot, and having the control of the property 
Bons^^be o^harged*^ infant, married woman, lunatic or idiot, whether 

the infant, married woman, lunatic or idiot resides^ 
in British India or not, shall, if the infant, married woman, lunatic or 


idiot is chargeable under Part TV, be chargeable under that Part in like 
manner and to the same amount as the infant, would be chargeable if he 
were of full age, or the married woman if she were sole, or the lunatic or 
idiot if he were capable of acting for himself. 


^1. Any person not resident in British India 1, whether a subject of 
His Majesty or not, being in receipt, through an agent 
bo ““y chargeable under Part IV, shall be 

of their agents. chargeable under that Part in the name of the agent 

in the like manner and to the like amount as he would 
be chargeable if he were resident in British India and in direct receipt of 
that income. 


(Note). 

Not resident in British indie. 

Agent of principal not residing in British India--Liability. 

The agent of a circus company not resident in British India, but in receipt, 
though such agent, of income chargeable under the Act, is personally 
liable, and 8. 23 does not make the liablility conditional on having 
. ^ the funds of the principal. 22 B. 332. 0 

22. Becelvers or managers appointed by any Court in In'dia, the 
Courts of Wards, the Administrators General of 
Bengal, Madras and Bombay, and the Official Trustees 
shall be chargeable under Part IV in respect of all 
income officially in their possession or under their 
control which is liable to assessment under that Part. 

28. When a trustee, guardian, curator, committee 
or agent is, as such, assessed under Part IV, 

or when a receiver or manager appointed as aforesaid, a Court of 
Wards, An Administrator General or an Official Trustee is assessed 
under that Part in respect of income officially received, 

the person or Court so assessed may, from time to time, out of the 
money coming to his or its possession as trustee, guardian, curator, com- 
mittee or agent, or as receivei^, manager, Court of Wards, Admini8ti;ator 
General or Official Trustjpe, retain so much as is sufficient to pay the 
i^ount of the assessment, j 


Receivers, mana- 
gers. Court of Wards, 
Administrators Ge- 
neral and Offibial 
Trustees. 


Power to retain 
duties , charged on 
trustees, etc. 
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Occupyvig Owners. 

24. (1) Where a building is occupied by its owner 1 it shall be deemed 
Provi io f ^ source of income within the meaning of this Act, 

occupying owners!^" and, if liable to be assessed under this Act, shall be 
assessed at live-sixths of the gross annual rent at 
. which it may reasonably be expected to let, and, in the case of a dwelling- 
house, may be excepted to let unfurnished. ^ 

(2) '' Owner,*’ as used in this section with reference to a building, 
means the person who would be entitled to receive the rent of the build" 
ing if the building were let to a tenant. 


(Note). 

Bui! ding is occupied by Its owner.*' 

Letting value of house. 

The amount to be assonsed under this sub-section on account of a building 
occupied by the owner thereof shall not in any case exceed 10 per cent, 
of the aggregate income of the owner derived from all sources. It must 
not, however, be understood from this that a maximum of 10 per cent, 
of the aggregate income of the owner is to be assumed in every case 
as equivalent to the letting value of his house. The letting value 
sh ould in all cases be ascertained on the best data avails ble in view 
of the circumstances of the locality in which the house is situated. 
See Appendix A. P 

OHAPTEB IV. 

Revision of Assessment. 

25. (1) Any person objecting to the amount at 
0 t***a«ainst ^ftsaws- which he is assessed, or denying his liability to be 
ment under Part IV. assessed, under Part IV may apply by petition to the 
Collector to have the assessment reduced or cancelled. 

(2) The petition shall ordinarily be presented within the period speci- 
fied in the notification prefixed to the list filed under section 16, or in the 
notice served under section 17, as the case may be. But the Collector 
may receive a petition after the expiration of that period if he is satisfied 
that the objector had sufficient cause for not presenting it within that 
period. 

(3) The petition shall, as nearly as circumstances admit, be in the 
form contained in the third schedule to this Act, and the statements con- 
tained in the petition shall be verified by the petitioner or some other 
competent person in tlie manner required by Jaw for the verification of 
plaints. 

(Note). 

I.— '‘Pof/f/ofl.” 

(1) Court-fee. 

The fees payable under tbe Court Fees Act on an application to a Collector or 
*-0 any other officer or person exercising all or any of thn powers of a 



23 


fia. '25 ft 26l Aet II af 1886 (thr Indian income-tax act). 


“ Petition "—(Concluded). 

Oolieotor, under this section with respect either to liability to i 
ment or to the amount of an assessmenty has been limited to one 
anna (Government of India Notidcation, No. 785, S. R., ditod 17th 
February! 1899). q 

(2) Objection toasteBsment of income tax —False statement —Penal Code, S. 193. 

In determining objections taken under S. 11, Madras Act 111 of 1878 (==S. 25* 
• of the Income Tax Act) to the assessment of income-fax, tlfe Collect- 
or has the same power as a Civil Court to enforce the attendance of, 
and to examine, witnesses on oath or affirmation, in order to ascer- 
tain tfie correctness of the fact alleged by the petitioner. If a false 
statement is made during such enquiry, the maker of it is liable to 
be prosecuted for an offence under S. 193, Penal Code. 1 Weir 782. R 

Where a person assessed with an income-tax of Rs. 500 objected to the tax on 
the ground that his income was only Rs. 225, wiebdrew the objection 
when asked to produce the account, but his books, when examined, 
showed that the accused had lent between Rs. 5,000 ds 6,000 to 
various villagers and there was nothing to show the rate of interest, 
heldt that, as the accused had failed to prove his allegation that his 
income was ndt more than Rs. 225, and that as his books showed 
that he had lent a large sum for interest the usual rate being be- 
tween 12 to 24 per cent, the accused was rightly convicted under 
S. 193. 7 P.R. 1870 (Or.). S 

(3) False statement before Tahsildar. 

A Tahsildar is not an officer competent to receive a petition under S. 19 of 
Act IX of 1869, and, therefore, a person making a false statement in 
such a^potition canndt be convicted of perjury. 5 M.H.C.R. 326. T 

•2.— “Co//ecfor.” 

Collector hearing objections under the section— Revenue Court— Judicial pro- 
beddings— Cr. P.C., 1808, B. 476. 

» The Collector, hearing objections to assessment under the Income Tax Act is a 
Revenue Court and his proceedings are judicial proceedings so that it 
is competent for him to pass an order under S. 476, Cr. P.G., for the 
prosecution of the objector for making a false declaration within the 
meaning of S* 25 of the Act. 44 P.R. 1905 (Cr.)“187 P.L.R. 1905 = 3 
Or. L.J. 128. U 


The Collaotor shall fix a day and place for the hearing of the 
^ petition, and on the day and at the place so fixed, or 

^ on the day and at the place, if any, to which he has 

adjourned the hearing, shall hear the petition and pass 
such ord^r^ thereon as he thinks it. 


Hearing 

tion. 


(Note). 

/.— “Ort/er.” 

Orders of Collector— Privilege. 

• The orders of the Collector under this section determining the amount of the 
income-tax are not privileged documents under S« k24, *Evi- 
deuce Act, as they are not communications made to him, 19 M.L. J . 
« 263-32 M. 62-4 M.L.T. 817 = 1 Ind. Gas. 706. Y 
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27. Subject to the control of the Local Government, the Commis- 

sioner of the Division, on the petition of any person 
mtliouw for himself aggrieved by an order under ^c. 12 

sion. sub-section (2), or section 26 shall, if the amount 

of the assessment to which the petition relates is two 
hundred and fifty rupees or upwards, and may in his discretion if the 
amount of the assessment is less than two hundred and fifty rupees, call 
for the record of the case, and pass auch order thereon as he thinks fit. 

28. The Collector or Commissioner may, for the^ purpose of enabling 

_ him to determine how the petitioner or the company 

Power to summon , . , , , i n i 

witnesses, etc. which he represents should be assessed, summon and 

enforce the attendance of witnesses and compel them 

to give evidence, and compel the production of documents ^ b> the 

^Act^ mean?!, and, as far as possible, in the same manner, as is provided 

of 1908). in the case of a Civil Court by the Code of Civil Procedure : 

Provided that the Collector or Commissioner shall not call for any 
evidence except at the instance of the petitioner or in order to ascertain 
the correctness of facts alleged by him. 

(Note). ^ 

Documents/* 

Doeumentiprodoeed before Collector— Privilege— Evidenoe Act, B. 124. 

Seeing that under S. 28 of the Income-Tax Act, the Collector can compel the 
production of documents and enforce the attendance of witnesses, it is 
difficult to say that documents produced or s/atemonts made under 
process of law can be said to be made in official confidence. They 
have to be made even if, in fact, no oonfidence is reposed .in the 
official by the person who makes the statement, 19 M.LJ. 263 « 

• 32 M. 62 =4 M,L.T. 317 = 1 Ind. Cas. 706. ' W 


OHAPTEE V. 

Eecovery op Arrears of Tax. 

29. The tax chargeable under this Act shall be payable at the time 
appointed in that behalf in or under this Act, or, if a 
Tax when payable, time is not so appointed, then on the first day of June 
in each year. 

80 (1) In any case of default under this Act the Collector, in his 
„ , ^ , discretion, may recover a sum not exceeding double 

recovery. amount of the tax either as if it were an arrear of 

land-revenue or by any process enforceable for the 
recovery of an arrear of any municipal tax or local rate imposed under 
any enactment for the time being in force in any part of the territories 
administered by iihe Lojpal Government to which ho is subordinate, or 
may pass an order that a sum not exceeding doqble that amount shall be 
recovered from Jibe defaulter ; 
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^ Provided that where a person has presented a petition under section* 

25, such sum shall nob be recoverable from him unless, within thirty days 
from the passing of the order on the petition, he fails to pay the amount, 
if any. required by that order. * 

(2) The Local Government may direct by what authority any powers 
or duties incident under any such enactment as aforesaid to the enforce; 
ment of any process for the recovery of a municipal tax or local Ate shall 
be exercised or performed when that process is employed under sub-sec- 
tion (1) for the recovery of the tax chargeable under this Act. 

(3) An order passed by the Collector under sub-section (1) shall have 
the iorce o^ a decree of a Civil Court in a suit in which the Government 
is thj^ plainti^ and the defaulter is the defendant ; and the order may be 
enforced in manner provided by the Code of Civil Procedure for the XIV of 18^ 

^ enforcemenli of decrees for money ; and the procedure under the said Court ' 

in respect of tlie following matters, namely, — 

(а) i^les in execution of decrees, 

(б) arrest in execution of decrees for money, 

* (c) execution of decrees by imprisonment, 

(d) claims to attached property, and 

execution of decrees out of the jurisdiction of the Courts by which 

they were passed. . • 

» • 

shall apply to every execution issued for levying the sum mentioned in 
the order ; save that all the powers and duties conferred and imposed by 
the said Code upon the Court shall be exercised and discharged by the 
Collector by whom the order has been made or to whom a copy thereof 
has been sent for execution according to the provisions of the said Code, 
sections 223 and 22 L 

(4) The Local Government may direct l, with respect to any si^ecified 
area, that the tax chargeable under this Act shall bo recovered therein 
with, and as an addition to, any municipal tax or local rate by the same 
person and in the same manner as the municipal tax or local rate is recovered. 

(5) No proceedings for the recovery of any sum payable under this 
Act shall be commenced after the expiration of three months from the 
last day,bf the year in respect of which the sum is payable 2. 

(Notei). 

, General. 

(ly Scope. • ^ ^ 

This section provides for the continuance of the Nummary process of recovery 
described in*S. 24 of the Bengal Liceope Act. 1880. Report of the 
* Select Committee. * 
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General— (Co7ic/uf2^). 

(a) Etfeot of the Beotion. 

ThU section has not the effect of c'lnverting income-tax into an arr6a| of land 
revenue duo in respect of the land which may be brought to sale lor 
realization of the income-tax, but its effect is simply to extend the 
procedure prescribed by (Madras) Act II of 1864 and (India) Aot I of 
1890 to the recovery of arrears of income tax. 26 M. 230 (233) » 12 

„ M.L.J. 368. X 

“ iffiV direct^' 

Rulei made under this olauBe— Bombay. ^ 

For rules by the Government of Bombay as to the mode of recovering the tax on 
vehicles and animals plying lor hire in Bombay, see Bom. R. and O. Y 

No proceeding . . . .payable . " r 

(1) Scope of the clause. «• 

The section is more restrictive on the revenue authorities than the corres- 
* ponding section of the Bengal License Act, 1880 ; and loss so than the 
corresponding section of the Northern India License Act, 1878. 
Select Committee’s report. Z 

(2) Commencement of proceedingB. " 

The for the purposes of this sub section must be taken to run from the 

date of the issue of a distraint order or a demand notice in accordance 
with the provisions of Ss. 8 and 25, of Act II of 1864, or whe issue of 
an order under sub-sectioii (1) of this section. G.O.* No. 151, dated 
12th March, 1898. A 

CHAPTEE VI. 

Supplemental Phovisions. * 

Composition, 

«' 

31. (l) If a company or person desires to compound for the tax 

assessable under Part II or Part IV, as the case may 
be, the Collector may, subject to such rules as may bo 
proscribed in this behalf, agree with the company or 
person for a composition for the tax on such terms and for such period 
as ha thinks fit. 

(2) The agreeinonb sh ill provide for the payment in each year of the 
period comprised in the agreement of the amount of the composition ; and 
that amount shall be recovenible in the same iiiannor and by the same 
means as any other assessment made under Part II or Part IV, as the 
case may be. 

Beccipts. ^ 

32. When any money is paid under this Act to 
the Collector or is recovered thereunder by him, he 
shall giye a receipt for (jhe same, specifying — ' 

(а) the date of the payment or recovery pf tie money ; 

(б) the amount paid or recovered ; . . 


Agreements 

composition* 


for 


Receipts and their 
contents. 
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^ (c) the person who was liable to the tax, and the source or sources 

of income in respect of which the tax was payable ; 

(S) the year or part of the year for which the tax was payable ; 

(c) the place or places, district or districts, whore the income 
accrues ; and 

Cf) such other particulars, if any, as may be prescribed. 

Aniendimnt of Assessnicnt* 

% 

88 . If a company or person assessed under Part II or Part IV ceases 
to carry on the trade or business in respect whereof 
assessment was made, or if any such person dies 
or becomes insolvent before the end of the year for 
whicj? the assessment was made, or if any such company or person is, 
from any other B|)eoihc cause, deprived of or loses the income on which 
'the assessment was made, then the company or person or its or his repre- 
sentative in interest may apply to the Collector during or within three 
months aftor the end of the year, and the Collector, on proof to his satis- 
faction of any such cause as aforesaid, shall amend the assessment as the 
case may require, and refund such sum, if any, as has been overpaid. 


Pemltiei;, 


Failure to make 
payments or deliver 
returns or state- 
ments. 


84. (1) If a person fails ^ — 


(a) 


» 

to deduct and pay any tax as required by section 8, sub- section 
(l), or section 13, sub-section (1), or 


ib) 


to deliver or cause to be delivered to the Collector in due time 


the return or statement mentioned in section 1 0 or section 1 1 , or 


{c) to produce, or cause to bo j)roduced, on or before the date men- 
tioned in a notice under section 12, such accounts as are 
referred to in the notice. 


he shall, on conviction before a Magistrate 3, be punishable with 
fine ^ which may extend to ,ten rupees for every day during which the 
default continues. 


(2) The Commissioner of the Division may remit wholly or in part 
any fine imposed under this section. 

f 

* (Notes). 


Failure to pay tax la time— Subsequent payment -Eifeot. 

Wherb the tax- payer fails tp pay the amount within the tqne specified by the 
notice, he is guilty of an ofienco within the terms of S. 26 of Aol IX 
of 1869 ( = 8.64) and his subsequent payment would not take the 
^ case out of the provisions of the section. 2 N.W.Pe 113. 

16— D 
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J.—“CoavJclJoB." 

U) Conviotlon— Appeal. 

No appeal lies to a Sessions Judge from the order of a Magistrate fining a 
defaulter. The only course open is to appeal to the Oommissioner. 
14 W.R. 71 (Cr.). But see 2 N.W.P. 113, in/ra. C 

Although there are grounds for holding that the Legislature intended that 
convictions under Ss. 24 and 25 of Act IX of 1869 (»S.34 of the present 
, Act;, should be summarily disposed of by the Magistrate, the right of 

appeal conferred by the Grim. Pro. Code, is not taken from persons 
convicted under the section. 2 N.W.P. 113. But see 14 W.R. 71 
(Cr.l, supra. D 

(2) Appeal- Conviction when cannot be reversed. 

It is not competent to a J udge ou appeal from a conviction under Ss. 24 and 25 
of Act IX of 1869 (~S. 34 of the present Act) to reverse the conviction 
merely because ho regards it as one of hardship, nor has he to deter- 
mine whether or not the failure to pay the tax was in pursuauce of 
' an intention to avoid payment. 2 N.W.P. 113. E 


3.-‘'Magi8tnte.** 

(1) Illegal aBsesement- Jurisdiction of Criminal Courts. 

If a person thinks that he has been illegally assessed or assessed twice over 
for the same period with income and license tax, his remedy is first 
to pay the t.ax and then to take proceedings in the Revenue Depart- 
ment for its refund. Proceedings can only betaken in the Criminal 
Court, when a person fails or refuses to take or pay for a license. 
The only points which the Magistrate is competent to consider, in 
such proceedings, are whether the accused has been legally assessed 
for license tax, whether be has been served with the prescribed notice 
and whether, thereafter, ho has failed to lake out licenRO. It is not 
competent to enquire whether the assessment has been rightly or 
wrongly made. 29 P.R. 1808 (Cr.). F 

(2) Magistrate of second class— Jurisdiction. 

In Rat. Un. Cr. C. 37, it was held, under Act IX of 1869, that a subordinate 
Magistrate of the second class had no jurisdiction to convict a person 
for the non-payment of the income-tax. But see S. 3 ("6), supra. 0 

Imprisonment in default of payment of fine. 

A Magistrate bas no power, under S. 25 of Act IX of 1860, to sentence to im- 
prisonment in default of the payment of fine imposed for not paying 
the income tax. 14 W.R. 70 Cr. But see 7 B.H.C.R. 76 Or., infra. 

The Income Tax Act being one passed after Act I of 1868 (general clauses), S. 5 
of the latter Act authorizes the infliction of imprisonment in default 
of payment of fine for not paying the additional tax impesed upon a 
person by the Income Tax Act. 7 B.H.C.R. 76. But see 14 W.R. 
70 (Cr.). mpra. H 


35. If a person makes a statement iu a declaration mentioned in seC' 


False btatemert 
in declaration. 


tidn 18, sub-section (2), which is false, apd which he 
either knows or believes to be false or does not believe 


to be true, be shall be deemed to have committed the 


XLV of 1860, offence descritod in section 177 of the Indian Penal Code. 
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.ProseouMon to be ^ P®reon shall not be proceeded against for 

at instance of Oollec- an offence under section 34 or section 35, except at the 
tor * 

• instance of the Collector i. 

(Note). 

L -^^Bxcept at the Instance of the Collector.*' 

Ppoiecutlon under S. 34'^Collectop*8 duty to institute proseoution. ^ 

Tto pfoviaions of S. 27 of Act IX of 1869 ( = S. 36 of the present Aot)Tseem to 
imply that the Collector oni^ht, in each case, to exercise his discre- 
tion as to whether a prosecution hhould be instituted. The mere 
sending on the Tahsildar’a report, containing an expression of the 
Collector’s general desire to prosecute defaulters, cannot be held 
tantamount to the institution of a prosecution at the instance of the 
* Collector. 2N.W.P. 113. I 

f '• 

» 37. Any proceeding under section 12 or Chap. 

be deemed to be a* “judicial 
apply to proceedings, proceeding ^ within the meaning of sections 193 ^ 

and 228 of tlie Indian Penal Code. 

(Notes). 

/ . — “ J ttdiclal proceedings. * * 

(1) ibcome-iax proceedings— Judicial ppooeedings -False statement. 

Where a person makes on solemn aflirmation, a statement before an Income- 
Tax Commissioner which statement the accused knew, or bad reason 
to believe to be incorrect, held, that the accused had committed an 
offence under S. 193, I.P.C., as the proceeding before the Income-Tax 
• Gommif^ioner was a judicial proceeding. 8 B.H.C.R. Kq. 21. J 

(2) Collector hearing objections under S.23— Revenue Court— Judicial proceedings. 

t iSee 44 P.R. 1905 (Or.) under S. 25, snprn. K 

, 193.** 

Objection to assessment of income-tax— False statement. 

See 1 Weir 782, 7 P.R. 1870 (Cr.) and 5 M.H.C.R. 326, under S. 25, supra. L 

Power to Tiiake Buks. 

38. (1) The Governor General in Council may make rules l consist- 
^ ^ ent with tliis Act for ascertaining and determining 

income liable to assessment, for preventing the dis- 
closure 2 of particulars contained in documents de- 
livered or produced with respect to assessments under Part IV, and, 
generally^* for carrying out the purposes of this Act, and may delegate to a 
Local Government the power to make such rules so far as regards the 
territories subject to that Government. 

• (2) In making a rule for preventing the disclosure of any particulars 

referred to in sub-section (1), the Governor General in Ccuncil may direct 
that a public servant committing a breach of the rule shall be deemed to • 
have committed an offence under section 166 of the Indian Penal Code. XLV of I86(f. 
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(3) But a person committing any such offence shall not be liable 

to be prosecuted therefor without the previous sanction of the Local 
Government. • 

(4) Buies made under this section shall be published in the Official 
Gazette. 

(Notes). 

Motifloation as to exemption from tax and asseisment. 

For the consolidated — under the Act issued under (ihis section and S. 6, see 
Gen. R. and O. and Gazette of India, 1907, Ft. I, p. 311. H 

2,—** For preventing the disclosure.** 

(1) Assessments documents— Disclosures prohibited. " 

All public servants are forbidden to make public or disclose, t^cept for (ho pur- 
pose of the working of the Act, any information contained in*’doou- 
ments delivered or produced with respect to assessments undeif 
Ft. IV of the second schedulo of the Act, and any public servant com- 
mitting a breach of this rule shall be deemed to have committed an 
offence under S. 166, I.P.G. ' ' N 

All public servants are further enjoined to be most careful to regulate their 
proceedings as far as practicable in such manner as to prevent infor- 
mation which should be kept secret from becoming known. It should 
be noted that information of this nature is to be withheld by officers 
administering the Act from persons in the employment of assessees. 
See Appendix A. 0 

(2) Production of Income-tax papers in Court— Privilege. 

The oath of secrecy which is taken by Income-Tax officers under the Income- 
Tax Act docs not apply to cases in which they are summoned to give 
evidence in a Court of Justice. Lee v. Birrel, 3 Gamp. 337. * • P 

Statements made and documents produced by assessees before an Incopie-Tax 
Officer are not privileged from production in a Court of Justice under 
Ss. 123 and 124, Evidence Act. 19 M.L.J. 263=^32 M. 62«4 M.L.T. 
317 = 1 Ind. Gas. 705. Q 

Scotland, G.J., compelled production of Income-tax Schedules, though objec* 
tion was taken by the officer who appeared. Reg, v. Yahataekhan, 
2nd Madras Session (1863). R 

(3) Return submitted to Income-Tax Colleotor— Evidence Act, 8s* 128, 162. 

The returns submitted to an Income-Tax Collector, or any statements before 
him, or any orders that may be made by him, do not refer to matters 
of state and do not fall within the exception contained in S. 162 of 
the Evidence Act. 19 M.L.J. 263 = 32 M. 62 = 4 M.L.T. 817 = 1 Ind. 
Cm. 705. * S 

(4) Rule 16— Production of income-tax papers before Court— Privilege. 

S. 38 and Rule 16 framed by the Government of India are framed for the pur- 
pose of regulating the conduct of officers coming under their operation 
and from preventing any disclosures by them in the course of their 
duties, and their object was to secure the interests of those making the 
return under the Act. They do not apply to the production of Income- 
-tax papers in a Court of Law in a suit between two parties. 26 C« 281.T 
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J .— lAay deiegMte to a Local QovarnmenL'* 

* (1) Delegation of powen. 

• Power to make rules under this Rub-seotiori has been delegated to Local 
Government by the Government of India* See Appendix if. U 

(2) Roles by Local Government. 

For rules in force in — 

' * (l)^Ajmere Merwara, see Aj. B. and O.; 

(2) Assam, see Assam Manual of Ikxjal Rules and Orders, Ed. 1893, p. 230.; 

(3) Bengal, s^ Ben. R. and O.; 

(4) Bombay see Bom. R. and O.; 

(5) Central Provinces, see C.P. R. and 0.; 

(6) * Madras, see Mad. R. and 0.; 

(7) Ftinjab, see Punj. R. and O.; 

(8) ^United Provinces of Agra and Oudh, see U.P, R. and O. ^ Y 

Mincellanmu^. 

39. No suitl shall lie in any Civil Court to set 
aside or modify any assessment made under this Act. 

(Notes). 

I.— “Siiif. 

(1) Scope. 

This section is not applicable to a .suit by an agent to recover income-tax 
^ colleeted from him on behalf of a principal not resident in British 
India, as the suit is not to set aside the as.sG8sment. 22 B. 332 (339). W 

(2) Illegal asiestment-^iYil Bolt. 

A person seeking a refund of income-tax illegally assessed upoi\ him may 
* apply to the Commissioner, i.e., it is ** lawful** for him so to apply 

He may legally sue in a Civil Court to recover the illegal assessment. 
11 W.R. 426. X 

40. All or any of the powers and duties conferred and imposed by this 
Act on a Collector or on a Commissioner of Division 
of^*cSlector*^*an*d exercised and performed by such other oflScer 

Commissioner. or person as the Local Government appoints ^ in this 

behalf. 

(Note). 

I .— such other off leer or person as the Locaf Qovemment appoints,** 
(1) Oovenunent Notifleations. 

For Notifications under this section for^ — 

(li Assam, see Assam Manual of Local Rules and Orders, Ed. 1893, p. 231. 

(2) , Ajmere —Merwara, see Gazette of India, 1902, Pt. IT, p. 1081, and Aj. R. 

and 0.; * * • • 

(3) Bombay, see Bembay Government Gazette, 1902, Pt. I, p, 2009 ; ibid., 

* 1903, Pt. I, p. 876. 


Bar o^ suits in 
Civil Court. 
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1.—** By such other officer or person as the Local Qovernment appoints** 

— {Concluded}, 

(4) Burma, see Income-tax Pamphlet, Ed. 1891, Bur* B.M., and .Burma 

' Gazette. 1902, Pt. I, p. 688, ibid,, 1903, Pt. I, p. 919 ; ibid,, 1904, 

Pt. 1, pp. 149, 683 ; ibid,, 1906. Pt. I, pp. 231, 290, 304, 314, 328, 444, 
764 ; ibid., 1906, Pi. I. pp. 139, 358, 563, 630, 749. 830 ; ibid., 1907, 
, Pt. I. pp. 423—94 ; 

; (Ar Central Province.*!, see G.P. R. and 0. ; Central Provinces Gazette, 1900, 
Pt. Ill, p. 168 ; 

(6) Madras, See Mad. R. and 0.; 

(7) United Provinces of Agra and Oudh, see U.P. R. and O. Y 

(2) Political OfRoer. 

For notifications investing — with powers of Collector in respeCii of persons 
residing out of British India, see Gazette of India, 1^7, Pt. I 1, 
465 ; ibid,, Pt. 1, p. 916. * Z 


Obligation to fur- 
nish information 
respecting lodgers 
and employees. 


41. An officer or person exercising all or any of the 
powers of a Collector under this Act may, by notice, 
require any person to furnish a list, in the prescribed 
form, containing, to the best of his belief, — 


(a) the name of every inmate or lodger resident in any house uaed 
by him as a dwelling-house or lot by him in lodgings ; 


(b) the name of every other person receiving salary or emoluments 

amounting to [eighty-three rupees five annas and four pies] 
per mensem, or [one thousand] rupees per annum, or up- 
wards, employed in his service, whether resident in any such 
house as aforesaid or not ; and 

(c) the place of residence of such of those persons as are not resident 

in any such house, and of any inmate or lodger in any such 
house who has a place of residence elsew^here at whicii he is 
liable under this Act to be assessed and who desires to be 


assessed at that place. 


(Note). 

Legislative changes. 

The words eighty-three rupees, five annas and four pies were substituted for 
“ forty-one rupees, ten annas and eight pies” and “ one thousand’* 
for “five hundred “ by the Income-Tax (Amendment) Act, 1903 (XI 
of 1903), p. 2 (2). A 


42. An officer or person exorcising all or any of the powers aforesaid 
may, by notice, require any person whom he has 
Trustees and reason to believe to be a trustee, guardian, curator, 
agents to furnish committee or agent to deliver or cause to be delivered ^ 
bene^rarilTs ^a n^d ' ^ statement of the nacdes of the persons for or of 
principals. whom he is trustee, guardian^, curator, committee or 

• agent. 
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48. An officer or person exercising all or any of the said powers^ 
may, by notice, require a trustee, guardian, curator, 
£aKd^**1nf’ormatio^^ committee or agent, or a receiver or manager appointed 
as to inoomo. by any Court in India, or a Court of Wards, Adminis- 

trator General or Oflicial Trustee, to furnish such 
returns of income liable to assessment under Part IV as may be prescribed. 

M: An officer or person exercising all or any of the said poN^ers may, 
at the instance of any person respecting whose assoss- 

ni^^other^hiforma- amount thereof any doubt exists, require 

tion. any person to furnish such information as ho deems 

to be necessary for the purpose of ascertaining facts 
relevant td the assessment or its amount. 

• • 

• 45. A person required to furnish any informa- 

Sootions 176 and tion under section 41, section 42, seotJion 43 or 
apply to roguisitions section 44 shall be legally bound to furnish the same 
for information. in such manner and within such time as may be 

* specified in the requisition for the information. 

46. (1) A notice under this Act may be served on the person there- 

• in named either by a prepaid letter addressed to the 

Service of notices, registered under Part III of the Indian XIV of 1866. 

Post Office Act, 1866, or by the delivoi-y or tender to him of a copy of 

. ’of 1898t 

the notice. 

(2) IJ a notice is served by ’registered letter, it shall be presumed to 
have been served at the time wdien the letter would be delivered in tlio 
ordinary course of post, and proof that the letter was properly addressed 
and* put into the post shall bo sufficient to raise the presumption^ that the 
notide was duly served at that time. 

(3) If the notice is to bo served otherwise than by registered Jotter, 
the service shall, whenever it may bo practicable, be on the person nainod 
in tho notice, or, in the case of a firm, on some member thereof, or, in tho 
case of a Hindu undivided family, on the manager of tho joint estate of 
the family. 

(4) But when the pertfon, member or manager cannot be found, the 
service may be made on any adult male member of his family residing 
with him ; and, if no such adult male member can be found, the serving 
officer shall fix tho copy of the notice on the outer door of the house in 
which ♦he person, firm or family therein named ordinarily resides or 
carries on business. 

47. (l) When a company or firm has several places of business in 
A j 1 territories subject to dififerent Local Governments, the 

•rower to*aeolaro ■' • i i i , n 

principal place of Governoi' General in Council may declare which of 

awM*** *'*’°®* places shall, for the purposes of this Act, bo * 

, * deemed to be the principal place of btsiness 
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(2) . When a company or firm has several places of business in the 
territorioB^ubject to a single Local Government, that Government may 
declare , which of them shall, for the purposes of this Act, be deeiSied to 
be the principal place of business. 

(3) When a person has several places of residence in territories 
subject to different Local Governments, the Governor General in Council 
may dectare which of those places shall, for the purposes of this Act, be 
deemed to be his residence. 

(4) When a person has several places of residence in the territories 
subject to a single Local Government, that Government may declare 
which of those places shall, for the purposes of this Act, bo deemed to be 
his residence. 

(5) The powers given by this section may be delegated to 2, end 
exercised by, such officers as the Governor General in Oouiicil or the 
Local Government, as the case may bo, appoints in this behalf. 

(Notes). 

Principal piace of busiaeaa ’’ 

Scope. 

Thin section applioH only io the cane of a Company or a firm, and *not to the 
case of an individual ciirrying on business. 5 C.W.N. 257. B 

i ?.— “ May be delegated,** 

Notifications by Local Governments delegating* powers given by the section. 

For Notification issued by the Government of Bombay under S. 47, see Bombay 
Gazette, 1902, Pt., p. 2009 ; ibid., 1903, Pb. I, p. 876. C 

For Notification by the Government of Burma delegating to the Financial 
« Commissioner the power conferred on tho Loc^iil Government by 
Bub-ss. (2) and (4), see Bur. R.M. ** D 

For Notification by the Government of the United Provinces delegating such 
power to^ the Board of Revenue, see U.P. R. and 0. E 

48 . Whore a person is in respeefi of any period liable to the tax under 
this Act, he shall not in respect of that period be 

Saving in favo^ur assessed * " * to the capitation-tax, or the 

of payors of capita- • . . 

tion taxes. land-rate in lieu thereof, levied m British Burma ^ 

under the Burma Land and Revenue Act, 1876. 

(Notes). 

Legislative changes. 

The words ** to the pandhari-tax levied in the Central Provinces under Act 
XIV of 1867 or” were repealed by Act XVI of 1902. P 

t,—** Britiah Burma,** ^ 

Lower Burma. v « * 

This reference to British Burma should now be read as referring to Lower 
Burma — See the Burma Laws Act, 1898 (XIII of 1878h S. 7, Bur. 
O^e. ' ^ 
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49. Every person deducting, retaining or paying any tax in pursii^ 

Indemnity. arrangement under seotion 

4 9, sub-section (2), in respect of income belonging to 

another person, is hereby indemnified for the deduction, retention or pay- 
ment thereof. 

Powers exercise- powers conferred by, or conferrable under, 

able from ^time to this Act may be exercised from time to time alB occasion 
time. 

requires. 

THE FIEST SCHEDULE. 

Enactments Repbaled. 

e t (See Section 2.) 

♦ Acts op the Governor General in Council. 


Number and year. 


Act No. II of 1878 .. 

Act No. yi of 1880 .. 


Short title. 


The Northern India License Act, 
1878 

The Indian License Acts Amend- 
ment Act, 1880. 


Extent of repeal. 


So much as has not been 
repealed. 

The whole. 


Acts op the Governor op Fort St. Gi-;oR(iE in Council. 


Number nnd year. 


Short title. 


I Extent of repeal. 


Act No. Ill of 1878 ... The Madras License Act, 1878 , So much as has not boon 

• repealed.* 

Act No. Ill of 1880 ... An Act to amend Aladras Act HI of : The whole. 

1878. as amended by Act VI of 1880. | 


Act op the Governor op Bomhay in Council. 

Number and year. | , Short title. j Extent of repeal. 

Act No. Ill of 1878 ... 


The Bombay License Act, 1878 ... So much as has not 

been repealed. 


A^t of the Lieutenant-Governor op Bengal in Council. 


^ Number and year. 


Short title. 


Extent of repeal. 


Act No. II of 1880 


Tie Bengal License Act. 1880 ... i The whole. * 


16— E 
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THE SECOND SCHEDULE. 
SouRCBs OF Income and Bates of Tax. 
(See Section 4.) 


FIRST Column. 


BHOOND Column. 


Source of Income. 


Rato of Tax. 


.PABT 1. 

Salabies and Pensions. 


Any salary, annuity* pension or gratu- 1 
ity paid in British India to or on behalf of 
any person residing in British India or serv- 
ing on board a ship plying to or from 
British Indian ports, whether on account of 
himself or another person. 

3. Any salary, annuity, pension or gratu- 
ity paid by the Government, or by a local 
authority established in the exercise of the 
powers of the Governor General in Council 
in that behalf, to or on behalf of a British 
subject within the dominions of a Prince or 
State in India in alliance with Her Majesty. 


(а) If the income amoui.ts to Rs. 9,000 

per annum or Rs. 166*10-8 'per 
mensem, or upwards — ^five pies 
in the rupee. 

(б) If the income is less than Rs. 2,000 

per annum or Rs. 166-10-8 per 
i^ensem — four pies in ('ho rupee. 


Profits of a company 


PART II. 

Profits of Companies. 

Five pies in the rupee on the whole 
of the. nett profits made in British India 
by the company dxring the y/iar ending 
on the day on which the company’s ac- 
counts have been last made up, or, if the 
company’s accounts have not been made 
! up within the year ending on the tnirty- 
! first day of March in the year imnjedi- 
' ately preceding that for which the assess- 
I ment is to be made, then on the whole 
iof the nett profits so made during the 
I year ending on the said thirty-first day 
I of March. 


PART III. 

Interest on Securities! 


Interest becoming due on or after the 
first day of April, 1886, and payable in 
British India, on — 

(<i) promissory notes, debentures, stock | 
or other securities of the Govern- 1 
ment of India (including securities 
of the Government of India whereon 
interest is payable out of British 
India by draft on any place in 
British India), or 
{b) [Repealed by Act XII of 1891,] 

(c) debentures or c>ther securities for 
money' issued by or on behalf of a 
* local Authority or company. 


Five pies in the rupee on such interest, 
unless the owner of the security produces 
a certificate' signed by the Golle 9 tor that 
his annual income from all sot^rces is 
less than Rs* [1,000] in which case no 
(-deduction shall be made from the in- 
terest, or unless he produces a like 
certificate that his income from alt 
sources is leE>s than Rs. 2,00p, in which 
case th^ rate shall bo four pies in the 
rupee. 
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Act II of 1886 (the INDIAN INCOME-TAX ACT). 
THE SECOND SCHEDULE.— (C'onc/nderf), 
Fii^t Column. second Column. 

Source of Inoomet Rate of tax. 


PAET IV. 

• Other Sources op Income. * 

Any Bouroe of income not 1 [(a) If the annualjincome is asseBsed at — 

included in Part I, Part dl not less than Rs. 1,000 but less than Ra. 1,260 the tax shall * 
or Part III of this schedule. be Rs. 20 

»» »» It 1,260 „ „ 1,500 „ ,, 28 

»» »* »» 1,600 „ ,, 1,750 ,, „ 35 

” Ai!* •* . ** 2,000 „ „ 42] 

(D) If the annual income is assessed at Rs. 2,000 or 
upwards — five pies in the rupee on the income. 


(Notes). 

IfSglilative Changes. 

A 4 

The figure “ 1,000 in the second (xiiumn of Part III was substituted for **500 ** 

by the Indian Income-tax (Amendment) Act, 1903 (XI of 1903), 

• S. 2 (3). 

« 

Sub-head, (c:) in the second column of Part IV was substituted by the Indian 
Income-tax (Amendment) Act, 1903 (XI of 1903), s. 2 (p). 

Certificate 

• • 

The,oortifioate mferred to in the second column of Part III of the second sche- 
dule shall be in Form B or in Form C. See Appendix A. 

THE THIBD SCHEDULE. 

• Form of Petition. 

{See Section 52.) 

TO The Collector op 

The day of 288 . 

The petition of A. 13. of 

SHEWETH as follows— . 

1. ^Under Act No. II of 1886i your petitioner has been assessed in the sum of 

rupees for the year commencing the first day of April 18S . 

2. — Your petitioner’s income and profits accruing and arising from specify 
petitioner'e trade or other eonree or sources of income or profits, and the place or places at 
which sufh income or profits accrues or nme] for the year ending the 

day of last were rupees 

[as will appear from the documents of which a list is presented herewith] I 
• 

• 3. — ^Suolb income and profits actually accrued and arose during a period of 
months and • V^ere staff the exact numj^ of 

months and days in which the^income and profits accrued and arose] . 

^ — Purhig thp said year your petitioner had no other incoxqe oisprofits. 
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Your petitioner therefore prays that he may be assessed aooordingly [or that he 
may be declared not to- bo chargeable under the said Act] . * 

(Signed) A, 

• Form of Verification, 

I, A. B., the petitioner named in the above petition, do declare that what is stated 
therein is true to the best of my information and belief. 

(Signed) A, B, 

* (Note). 

As win appear from the documents of which a list Is presented 
herewith.’’ 

Form of petition. 

These words are to be inserted if the petitioner relies on documents. The list, 
if the petitioner so wishes, may be presented in a sealed 'envelope. 

t I. 

APPENDIX A. 

• Thk Govbrnmrnt of India Ruleh. 

Exemption as to liability to income-tax. 

No. 2762, dated the Gth June, 1890. -In exercise pf the powers conferired by Ss. 6 
and 38 of Act 11 of 1880, the Governor General in Council is pleased, in supersession 
of the Notifications in the Department of Finance and Commerce- 
No. 579, dated the 3rd May, 1886. 


It 

2003, 

11 

16th July. 1886. 

It 

2633, 

It 

19th August, 1886. 

It 

2929, 

11 

3rd September, 1886. 

II 

3920, 

11 

29th October, 1886. 

11 

4330, 

11 

25th November, 1886. 

II 

4010, 

11 

26th July. 1887. 

It 

6911, 

11 

30th December, 1887. 

tt 

676, 

11 

8th February, 1888. 

t1 

^1660. 

11 

27th March, 1888. 

It 

"l703. 

11 

30th ,, „ 

11 

806, 

11 

14th February, 1889. 

t1 

3065, 

It 

20th June, 1889. 


(A) to exetnpt from liability to the tax payable, and to assessment under the said 
Act— 

(1) the income of persotis (other than persons in the service of the Government) 
residing in — 

* (a) (Any part of the presidency of Madras included for the time being in a 
scheduled district) ; 

(6) the Hill Tracts of Chittagong ; 

(c) the Mewas St^^tes under the Khandesh Political Agency ; 

id) the Khondmals and the Mahal of Angul in Orrissa ; V 

(2) the income of Universities or other associations or bodies existing solely for 
educational purposes "tind of local authorities as defined in S. 3 of the Act provided that 
the exemption shall not extend to interest payable on a Government security in respect 
of any period (the period running to date of payment of interest from last, date of pay- 
ment^ thereof) duriifg which a transfer of the sccuiitly has been effected ; 

^ Substituted by Notification No. 4877-S.B., dated T^h November, 1908, see Gazette 
p( India, 1908, Ptf I, p. 617. ‘ 
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(8) the official allowance wbiob an Agent ol a Prince or State in India in alliance * 
Oith Her Majesty who has been duly accredited to represent the Prince or State lor 
political purposes in any place within the limits of British India receives as such 
Agent ix^British India from the Prince or State ; ^ 

(4) any capital sun! paid in commutation of the whole or a portion of a pension ; 

(5) so much of the income of a person as is derived solely and directly from the 
production of indigo or the preparation thereof for the market; provided that nothing in* 
this clause shall be construed to affect S. 5, sub-S. (2), of the Act with resjilet to the 
liability of an officer or servant of a person t« whom this clause applies ; 

(6) such portion of any person’s income as is *paid to any Service Fund, Mutual 
Benefit Fund, Friendly Society, or other legally established Association not being a 
company within the meaning of S. 3, sub-S, (2), of the Act, in respect of an insurance 
or deferred arpiuity on his own life or on the life of his wife in the same way as if the 
payment were made to an Insurance Company ; 

•(7) such portion of the income of any person in the service of the Government, 
or of any Lodal authority, or of any Railway Company as is paid to any Provident- 
Fund established under the authority, or with the permission of the Government, and 
as is not repayable to him at his option so long as ho remains in such service ; 

Provided that the amount of income exempted under No. (6) and No. (7), together 
with the amount exempted under S. 5. sub-S. (1), cl. (i/) of the Act, shall not exceed 
one-sixth of the whole income in respect of which the person would, but for these ex- 
emptions, bo liable ; 

* (8) interest on securities of the cl&sses indicated in Pt. Ill of the second schedule 
to the Act, which are held by, or are the property of, a Service Fund or a Friendly 
Society. 

Fixplanation. — For, the purposes of this exemption, a “ Service Fund” is a fund 
established under the authority, or with the permission, of the Government for the 
purpose of securing deferred annuities to the subscribers, or payments to them in the 
evenA ci their resignation of or dismissal from the service in which they are employed; 
or provision for their wives or children after their death, or payments to theijr estate or 
their hominees upon their death, to which the servants of the Government or of a Local 
Authority or of a Railway Company are alone admissible as subscribers or members, and 
the funds of which are either deposited with the Government or in vested in Government 
securities ; and a Friendly Society” is a mutual association established for the purpose 
of securing deferred annuities to the subscribers, or provision for their wives or children 
after their death, or payments to their estate or their nominees upon their death, in 
which the payment which may be made in respect of any one nominee does not exceed 
either a single payment of Rs. 3t000 or an annual payment of Rs. 500. 

Note.-“The East Indian Railway Ravings Bank shall be deemed to bo a "Service 
Fund," within the meaning of this exemption. 

(B) tp rule— 

(9) Aiat a claim to exemption preferred under S. 5, sub-S. (1), cl. (g) of the Act on 
that portion of income taxable under Pt, I of the Second Schedule of the Act which 
is paid as a premium to an Insurance Company shall not bo entertained if the claim 
•is made after the expiration of six months from the last day of the financial year during 
w^ich the pitmium was paid ; ^ ^ 

, • 

L Substituted by Notifi^tion, No. 2180 S.B., dated the 23rd April, 1901, see • 
^Gazette of India, 1901, Pt. I, p. 259. 
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* (10) that officers and men of the Indian Marine Service shall not for the purposes 

of 8. 5, Bub-S. (1), cl. (i) of the Act be treated as belonging to Her Majesty’s Indian 
Forces ; and 

(11)« that for the purposes of the Aot— 

(a) the tentage allowance included in the pay and Indian allowances of an officer 

in military employ under Art. 748 of the Army Regulations, India, Vol. I, Ft. I, shall 
be deemed to be salary unless the officer has provided and has in his possession the camp 
equipagoiof his rank in a serviceable condition ; ^ 

(b) the horse allowance shown as included in the consolidated or staff pay of the 
several appointments specified in Art. 91 of the Army Regulations, India, Vol. I, Ft. I, 
shall be deemed to be salary, unless the officer has provided 'and actually maintains 
the number of bona fide chargers prescribed for his rank. 

(See Gazette of India, 1890, Ft. I, p. 408). 

Exemption from incotne-tax of salary of soldiers whose salaries ^ 
were previottsly exempted when deputed to plague or famine duty and « 

% when under JRs, J}00~a month, • 

No. 4812-S. R., dated the Srd November, 1898— In exercise of the power conferred 
by 8. 6 of Act II of 1886, the Governor General in Council is pleased to exempt from 
liability to the tax payable under that Act the salany of any officer, warrant officer, 
non-commissioned officer or private of Her Majesty’s forces or of Her Majesty’s Indian 
forces who has been or may be deputed from employment in which his salary was ex- 
empted under 8. 5 (1) (i) of the said Act to plague or famine duty under the Civil *De- 
partment and whose salary does not exceed five hundred rupees per mensem. 

(See Gazette of India. 1908, Ft. 1, p. 1086). 

Political Officers invested with powers of Collector, 

No. 4135-1., dated the 16th Septcmlicr, 1887.— In exercise^ of the powers conferred 
by 8. 40 of Act II of 1886 (the Income Tax Aot, 1886), the Governor General in Council 
is pleased to invest each of the Political Officers named below with the powers of a 
Collector under the said Act for the purpose of granting certificates in respect of intf^rest 
on Government securities in Forms B, C, and D, prescribed in r. 9 of the Notification 
issued by the Government of India, in the Department of Finance and Comiheroe, 
No. 593, dated the 5th February, 1886, when such securities are held by persons 
residing outside of British India : — 

(1) The Resident in Nepal. 

(2) The Resident in Kashmir. 

(3) The Political Resident in Turkish Arabia. 

(4) The First Assistant to the Resident at Hyderabad. 

(5) The Assistant to the Resident in Mysore. 

* (5-A) The Resident at Indore. 

’ (5-B) The Political Agent in Malwa. 

(6) The First Assistant to the Agent to the Governor General in Centra\ India. 

(7) The Resident at Gwalior. 

(8) The Political Agent in Bhopal. 

(9) The Political Agent in Baghelkband and Superintendent of the Rewah State.^ 

^ ^Added by Notification No. 6020-l.B. dated thfi 6th November, 1903, see Gazette 
of India, 1903, Pt. I, p. 957. 

‘ The Superin^ndancy at Rewah has now been abolished. • , 
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(10) The Political Agent in Bundelkhand. 

* (11) The Political Agent in Bbopawar. 

(12) JObe First Assistant to the Agent to the Governor General in Rajputana. 

^ (18) The Resident in Jaipur. 

(14) The Resident in the Western States of Rajputana. 

(15) The Resident in Meywar. 

(16) The Political Agent in Ulwar. 

(17) The Political Agent in Kotah. 

^ (18) The Political Agent in Jhallawar. • 

(19), Political Agent in Bikanir. 

*(20) nTI^ Political Agent in Harowtee and Tonk. 

^ (21) The^Political Agent in the Eastern States of Rajputana. 

(2^ The Firs^ Assistant to the Agent to the Governor General at Baroda. 

(2^ ^he First Assistant to the Agent to the Governor General in Baluchistan. 

^ * (24) .The*Politioal Agent, Quetta. * 

* (25) The Political Agent, Zhob. 

* (26) The Political Agent, Kalat, Bolan Pass (and Nuski Railway District). 

^ (27) The Political Agent in South Eastern Baluchistan. 

' (28) [The Political Agent, Kohlu, Nasirabad and Railway District] 

^ (29) Tjie First Assistant to the Political Resident in the Persian Gulf. 

(30) The Political Agent at Muscat. 

(See Gazette of India, 1S87, Pt. I, p. 465). 

Rules under the Act, 

No. 2763, dated the 6th June, 1890. — In exercise of the powers conferred upon him 
by Act II of 1886, and of all other powers enabling him in this behalf, and in superses- 
sion of the Notifications in the Department of Finance and Commerce — 

No. 593, dated the 5th February, 1886. • 


• „ 674, 

M 

7th May, 1886. 

„ 2685, 

fl 

19th August, 1886. 

„ 3488, 

it 

30th September, 1886. 

2803, 

»I 

5th May, 1887. 

.. 4678, 

tf 

31st August, 1887. 

1. the Governor General in Council is pleased to make the following rules under 


the said Act : — 

1. The time within which amounts deducted from salary, annuity, pension, or gra- 
tuity paid by a Local Authority under S. 8, Sub-s. (I) of the Act must be paid to the credit 

* Substituted by Notification No. 1269-I.B., dated the pth November, 1903, see 
Gazette of India, 1889, pt. I, p. 172. 

This Agency is now merged in the Khotah Agency. 

^ Substituted by Notification No. 1269 -—I,, dated 2'2nd March, 1889, see Gazette 
ofjndia, 1889, pt. 1, p. 172. 

4 Substituted by Notification No. 1479-E., dated the 17th Jul^ 1890, see Gazette 
of India, 1890, Pt. I. p. 530. * • • 

* Added and substituted by* Notification No. 3074-P. B., dated the 16th October, 

I 9 O 6 , see Gazette of India, 1903, Pt. I, p. 916. * 
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of the Government of India, fixed at one week from the date of payment of the salary, 
penKioii, annuity, or gratuity. The payment to the credit of the Government shall^be 
made by remitting the amount to the Collootor with a statement giving the following 
particulars for each person from whom the tax has been realised * 

(1) Name. 

(2) Period for which the salary, pension, or annuity has been paid* 

(3) Amount of salary, pension, annuity, or gratuity paid. 

(4) 4;,Amount of tax. 

2. The return required by S. 10 of the Act shall be in Form A hereto appended. 

The name of any person whons receiving, at the date of the return^presoribed by 

S* 10 of the Act, a salary, pension, or annuity which does uotMUR 
per annum, or has received during the year ending on that date a grati 
not amount to that sum, need not be shown in the return. 

3. Any sums, such as payments to regimental mess or band funds or the like 
compulsorily stopped from salary by the orders, or with the approve, of thi 
mont, shall be deducted from the salar}*^ previous to assessment. 

A portion of salary withheld in pursuance of an order of a Court il 
oompulaorily stopped from salary within fhe meaning of this rule. 


Ks. 


800 

oes 



4. When a deduction is made from the amouNt of salary, pensioc*, or annuity 
liable to assessment on account of a payment made to a Life Insurance Company, thesum 
deducted shall, if the premium is payable in sterling, be the actual cost of remittance 
as stated by the assessee ; or, if the assessec is unable to state such acl^nal co^t, the 
equivalent in rupees of the sterling payment calculated at the official rate of exchange 
for the year in which the deduction is made. 


5. A deduction such as is mentioned in ihe preceding rule must be supported 
either — « , 

(1) by the original receipt of the Insurance Company ; or • 

(2) (in the case of a deduction claimed by a servant of the Government or of a 
Local authority J by a copy of the same presented together with the origini|i^1, to the 

"^officer who pays the salary, pension or annuity, and attested by that officer who^^should 
after such attestation return the original ; or « 

(3) by a duplicate receipt given by the Insurance Company; or 

(4) by a certificate of payment given by the Insurance Company. 

In cases (1), (3), and (4), the receipt or certifie.ate should be returned as soon as the 
fact of payment is admitted in the due coarse of audit. 

Where the Collector is satisfied that none of the above prescribed documents can be 
produced without an amount of delay, expense, or inconvenience which, under the cir- 
cumstances of the case, would be unreasonable, hd may accept such other proof of 
payment of the premium as he may deem sufficient. 

6. The amounts exempted from the tix by S. 5. sub-s. (1), cl. (7), of the Act, and 
referred to in r. 4 of these rules, shall not be deducted from income for the purpose of 
determining whether the income is liable to the tax, or of determining undev Ft. I of the 
Second Schedule of the Act the rate at which the tax shall be levied. ^ 

^7. The amount to bo a-isessod under S. 24. sub s. (1), of the Act on account of a 
building occupied by the owner thereof shall not in any case exceed 10 per cent, of the 
income of the owner derived from all sources. It must not, however, '^be 
understood from taiiiis that a maximum of 10 per/^ent. of the aggregate income ol the 
owner fk to be assumed in every case as equivalent to the letting value of his house. 
The letting-value should in all cases be ascertained on "the best data available in view 
of the ciceumstafices of the locality in which the house is situated. * * 
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8. After the close of the year of assoasment each Accountant-General or otheif 
auditing officer shall submit return No. 1. in tbc form hereto appended to such officer 
as the Local Government may direct. 

9. Che certificatoa referred to in the second column of Pt. Ill of the Second Schedule 
of the Act shall be fn Form B or in Form C, hereto appended. 

10. Any claim under S. 6, sub S* (1), cl. (e), of the Act to exemption from the levy of 
the tax on the interest of securities employed solely for religiods or public charitable ^ 
purposes within the meaning of that clause must be supported by a cortificato from th^ 

Collector; which shall be in Form D hereto appended. • 

11. In the case of securities, the interest on which is payable by the Government 
of India, thg^.aTnoUnt deducted on account of the tdx under S. 13, sub-S. (1), of the Act 
shall be paiftw^he credit of the Governraout on the same day as the payment of the 
interest is made. 

12. In the case of securities, the interest on which is not payable by the Govern- 
ment of India, the amount so deducted shall be paid to the credit of the Government 
witbili one weolc from the date on which interest is paid. The person deducting the 
amount should pay it to the credit of the Government by remitting the jynount to the 

• Collector, with a statement showing the following particulars 

(1) Name of owner. 

(2) Description of security'. 

(3) dumber of security. 

(4) Date of security. 

^ (5) Amount of security. 

(6) Period for which interest is drawn. 

(7) Amount of interest. 

(8) Amount of tax. 

13. After the close of the year of assessment, each Accountant-General and 
Comptroller shall submit Return No. H, iu the form hereto appended to such officer as 
the Local Gavernment may direct. 

14. Ill calculating the amount of tax payable, the amount due on a fraction of a 
rupee |hall be neglected. Thus the tax to bo realised on a monthly salary of 
Rs. l6(i-10-8 is R«^. 4-5-2 only. 

16. All public servants arc forbidden to make public or disclose, except for the 
purpose of the working of the Act, any information contained in documents delivered 
or produced with respect to assessments under Pt. lY of the second Schedule of the 
Act, and any public servant committing a breach of this rule shall bo deemed to have 
committed an oUence under S. 166 of the Indian Penal Code. XLV of 1860. 

All public servants are further enjoined to be most careful to regulate their pro- 
ceedings as far .as practicable in such manner as to prevent information which should bo 
kept secret from becoming knowu. It should be noted that information of this nature 
is to be withheld by officers administering the Act from persons in the employment of 
asscssees. 

16. Power to mako further rules is hereby delegated to the several Local Govern- 
ments, and no rules already made by Local Governments under authority given by the 
Governor^tTcneral in Council shall be deemed to bo cancelled by the supersession of 
any of the notifications quoted in the present Notification. 

17. Each Local Government will prescribe forms of registers to be maintained by 
Collectors and others for the purpose of showing the demand and collections of the tax, 
thg various classes of incomes assessed and the working of the several provisions of the 

Act. * • ' . . 

18 and 19. Rep. by No. 32I7-S.B., dated the 12th June, 1901. 

{See Oa&tto of India, 1901, Pt. 1, p. 384). ^ 


17— F 
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FORM a. 

(Hule 2,) 

Heturn made by the Principal Officer of every Local Authority, Company^ 
Public Body or Association under Section 10 of Act II of 1886. 

( Local authority, 

Designation of. 

I Association. 


Name of 
employee, Pen- 
sioner, annui- 
tant or receiver 
of gratuity - 


Address. 


Salaries. 


Pensions or 
Annuities. 


Gratuities. 


Dates on which 
• paid, c* 


FORM B. ^ 

{Rule 9.) 

Collector of , do hereby certify that the income of (dame) 

owner of the , specified below, including the interest on~ ^— — , but 

securities those securities 

excluding income from agriculture, is less than Rs. 500 a year. 

Dated Collector of 


Description of security. 


Number. 


Amount. 


Aot II of 1886 (the INDIAN INCOME-TAX ACT). 46 

FOBM C. < 

♦ (RuU 9.) 

I g , Collector of , do hereby certify that the income of (name) 

owner of the specified below, including the interest on-*~- * security 

securities those securities 

excluding income from agriculture, is less than Bs. 2,000 a year. 

Bated Collector of . 


Description of security. 


Number. 


Amount. 


» • 


, Collector of 


security^ ^ specified below, standing in the name of 
Bocuptves 

solely for . purposes. 

* public charitable 


FOBM D. 

{Rule 10,) 

, do hereby certify that the interest on the 
1 the name of i is employed 


Collector of 


Description of security. 


Number. 


Amount. 


t 
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Receivers, managers, Court of Wards, Administrators-Genoral and Official Trust- 
ees, chargeable under Part TV re income officially in their possession, S. 22, 

81 . 

Revision of, Petition to Collector against assessment under Part IV, S. 25, 22, 

\ 23. 

Hearing of petition, S. 26, 28 . 

Petition to Commissioner for revision, S. 27, 24. 

Powei^to summon witnesses etc., S. 28, 24. ^ 
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4 *4 ssmweni— (Concluded). 

Amendment of, S. 3d, 27. 

Illegal --Jurisdiction of Criminal Courts, F, 28. 

Documents— Disclosures prohibited, 0, 30. 

Illegal,— Civil suit, X, 31. 

Bar of suit to modify in Civil Court, S. 39, 31, 32. 

Assessment and Collection, Salaries and Pensions, Ss. 7—10, 13—18, 

Profits of Campanies, Ss. 11, 12, 15, 16, 

Iniferest on securities, S. 18, 16, 17. 

Other sources of income, Ss. 14— 24^ 17—22. 

Association, Annual return by principal officer of company or, S. 10, 15. 

B 

Bar, of suit to modify assc.ssmont in Civil Court, S. .39, 31, 32. 

Beneficiaries, Trustees to furnish information as to, S, 42, 32. 

Bombay, Rules made under cl. 4, S. 30, F, 26. 

British India, meaning of -Statute 21 aud 22 Vic. C. 100, 8. 2, 5. 

< ‘ 

c 

Capitation taxes, Saving in favour of payers of, S. 48, 34. 

Cef'tificnie, Claim for exemption, P, 12. , 

Civil Court, Bar of suits to modify asses-sment in Civil Court, S. 39, 31. 

Collector, Meaning, S. 2, 6. 

Political officers invested with powers of, »S, 7. 
to determine persons chargeable, S. 14, 17. 

Orders of — Privilege — S. 124, Plvidenco Act, F, 17. 

Petition to, against assessment under Part IV, S. 25, 22, 23. 
hearing objections under S. 25— Revenue Court —Judicial proceedings— Cr. P. C., 
1898, S. 176, U, 23. ■ ■ 

Orders of— Privilege, F, 28. * * 

Power to summon witnesses, etc., S. 28, 24. 

Documents produced before— Privilege— Evidence Act, S. 124, ]V, 24. , 
Prosecution under S. 36 to be at instance of, 8. 36, 29. 

Exercise of powers of, and Commissioner, S. 40, 31. * 

Commencement, Extent and, of this Act, 8. 1,5. 

Commissioner, Petition to, for revision, 8. 27, 24. 

Power to summon witnesses, etc., S. 28, 24. 

Exercise of powers of Collector and Commisiioner, 8. 40, 31. 

Committees, of incapacitated persons to bo charged, under Part IV, 8. 20, 21. 

When as such, assessed under Part IV, 3. 23, 21. 

Companies, Mode of payment of income-tax in case of. servants and pensioners of com- 
panies and private employers, 8. 9, 14, 15. 

Agreement between the Collector and, or private employers, B, 15. 

Company, Meaning of, S. 2, 5. 

Annual return by principal officer of, or association, 8. 10, 15. 

Composition, Agreements for composition, 8. 31, 26. • 

Constriction, of the Act, F -J. 4 . 

Contract Act, Ss. 60 and 70— Compulsory payment of income-tax payable by another, 

O, 17. 

« t 

Conviction, Appeal, 28. 

. when cannot be reserved —Appeal, E. 28. 

Court Fees Act, Petition. Q, 22, 28. 
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Court of WardSt Chargeable under Part IV re income officially in their possession, 
• S. 22, 21. 

Criminal Courts, Jurisdiction of —Illegal assessment, F, 28. 

Cr. P. a 1898, 8. 47G— Collector, hearing objections under the section — Revenue 
Court— Judicial proceedings, U, 28. 

Curator, When as such, assessed under Part IV, 8. 23, 21. 


Declaraiiotl, False statement in, S. 35, 28. 

Deduction, for what purposes to bo made, 6*. 12. 

Premium payable in sterling, T, 12. * 

on account of insurance — Proof. U, 12, 13. 

Default, Imprisonment in, of payment of fine, IT, 28. 

Defaulter, 8cope of the term, 8. 2, 6. 

Definition, of Docal authority, S. 2, 5. 

Coihpany „ „ 

„ Prescribed „ 

„ Salary „ 6. 

„ Income „ „ 

„ Magistrate „ „ 

„ person i, „ 

„ defaulter „ „ 

„ Collector „ „ 

’ „ • Principal ollicer „ ti 

i» Part „ „ 

Delegation of 2 ^)trers, Rules, U, 31. 

Disclosure, prohibited — Assessments — Documents, N, O, 30. 

Documents, produced before Collector — l,^rivilegeT-Evidence Act, 8. 124, \V, 24. 

Double taxation. Income-tax and cesses, U, 7. 


E 

Kditcatic.iiil eiuluicments, 8copc of the cl. (e), 8. 5, N, 11. 

Employees, Obligation to furnish information respecting, S. 41, 32. 

Estopped, Petitions to Income tax office, N, 20. 

Evidence Act, Ss. 123, 162 — Return submitted to Income Tax Collector, 5, 30, 

S. 124— Orders of Collector— Privilege — F, 17. 

8. 124 —Documents produced before Collector— Privilege, W, 24. 

Exemption, from taxation— Limitation, H, 12. 

Power to make, 8. 0, 18. 

The Government of India Rules— as to liability to income-tax. Appendix, A, 

38—40. 

Extent, and commencement of this Act, S. 1, 5. 

Places to which this Act is extended, L — N, 5. 

. P 

Failure, to niake payments of Income-tax or deliver returns or statements, S. 34, 27. 

To pay tax in time — Subsequent payment — Effect, B, 27. 

False statement. Objection to assessment of income tax — Penal Code, 8. 193, S, 23, 

^ before Ti^hsildar, T, 23. 

in declaration, 8. 35, 28. • 

Income tax proceedings — Judicial proceedings, J,K, 29. 

Bine, Imprisoiynent in default of payment of, II, 28. 
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G 

Government notifications, under S. 40 of thiB Act, 81, 32. 

Government officials, Mode of payment of tax in case of, S. 7, 13. 

Oovenvi.ient of India, The, Rules — Exemption as to liability to inccnic tux. Appendix 

A, 38-40. 

Rules by, under this Act. 41, 42. 

Governor-Ge^ieral in Council, Power to make exemptions, S. 6, 13. 
power to make rules, S. 38, 29 — 81. 

Power to declare principal place of business or residence, 8. 47, 83, 34 
Guardians, to be charged under Part IV/S. 20, 21. 

When, as .such, assessed under Part IV, S. 28, 21. 

H 

Horse allowance, when deemed to be salary, i2, 7. 

I 

Imprisonment, in default of payment of fine, Jl, 28. 

Income, Meaning of. S. 2, 6. 

s, liable to the tax, S. 4, 7. 

Term, defined, A', 8 . 

Annuity representing capital, whether can be oaxed as /, 8. 

Royalty from mines, C, 9. 

List of incomes under two thousand rupees, S. Ifi, 18. 

Notices to persons with, of two thousand rupees aud upwards, S. 17, 19, 20. 
Trustees etc., to furnish information as to, S. 48, 33. 

Income-tax, nature of — Road cess, T, 7. 

Double taxation — and cesses, U, 7. 

Principal debt repayable by periodical iustalmonts, none of the instalments 
chargeable with, 7, 8. 

Power to make exemptions, S. 6, 13. 

Mode of payment in case of Government oliicials and pensioners, S. 7, 13. 

Mode of payment of, in case of servants and pensioners of local authorities,* S. 8, 14. 
Sajjadanashin of Sasscram Khankah, whether liable to, G, 9. 

Kxceptioii**, S. 5, 9 - 13. 

Profits of mela, when exempted and when not exempted from, 1, 11. 

On profits of Companies, 8s. 11, 12, 16, 16- 

Mode of payment of, in case of servants and pensioners of companies and private 
employers, S. 9, 14, 15. 

Collector to determine persons chargeable, S. 14, 17. 

Compulsory payment of, payable by another— Contract Act, Ss. 69 & 70, G, 17. 
Mode of making assessment, S. 15, 17. 

List of incomes under two thousand rupees, 3. 16, 18. 

Time and place of payment, S. 19, 20. 

Trustees, guardians and committees of incapacitated persons to be charged, 8. 20. 

21 . 

Non-resident to be charged, in names of their agents, S. 21, 21. * 

Receivers, managers, Court of Wards, Administrators- General and Oflicial 
Trustees, 8. 22, 21. 

Provision for tax on occupying owners, 8. 24, 22. 

Petition to {Collector against assessment under Part IV, 8. 25, 22; 23. * 

' Objection to assessment of— False statement— Penal Code, 8. 1, 93 ; 8, 23, 
Petition to Commissioner for revision, S. 27, 24.> 

Tax when payable, 8. 29, 24, 
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Iwm/m-Uix — (Concluded). > 

« Mode and time of recovery, S* 30, 24. 

Failure to make paymenti or deliver returns or statements, 8. 34, 27. 

Failure to pay, in time— Subsequent payment — Effect, B, 27. 
proceedings— Judicial proceedings— False statement, J, X, 29. 

The Government of India Rules— Exemption as to liability to income-tax, 
Appendix A, 38—40. 

Income Tax Collectors, Return submitted to,— Evidence Act, Ss. 123, 1G2, 6', 80. 
Income-tax office, Petitions to — Estoppel, JV, 20. 

Income-tax papers. Production of in Court- -Privilege. P — B, 30. 

Production of, before Court— Privilege— Rule 16, T, 30. 

Income-tax retiwn. Certified copies— Admissibility, K, 20. 

Evidentiary value, L, 20. 

Effect of on onus, M, 20. 

Information, Trustees etc., to furnish, as to income, S. 43, 33. 

' Obligfltion to furnish other, S. 44, 33. 

Ss. 176 & 177 of Penal Code to apply to requisitions for information, S. 15, 33. 
Insurance, Deduction on account of — Proof, U, 12, 13. " 

Interest on securities. Mode of payment of tax on interest on securities, 8. 13, 16, 17. 

J 

Judicial proceedings. False statement — Income tax proceedings, J, K, 29. 

Jurisdiction, of Criminal Courts— Illegal assessment, V, 28. 

Magistrate of second class, Q, 28. 

L 

Local authorities. Mode of payment in case of servants and pensioners of, 8. 8. 14. 
Local authority. Meaning of, 8. 2 , 5. 

Local Government, Powers to modify ordinary procedure in special cases, 8. 18, 19, 20. 
Rules made by, /, 20. 

Notifications by, delegating powers given by 8. 47 of this Act,' C — K, 34. 
Lodgers, Obligation to furnish information respecting, 8. 41, 32. 

M 

Machinery, of assessment and appeal, K, 4. 

Magistrate, Meaning of, S. 2, 6. 

Magistrate of second class. Jurisdiction, O, 28. 

Managers, chargeable under Part IV re income officially in their possession, S. 22, 21. 
Mineral lease. Nature of, A, B, 8. 

Mode of payment, of tax in case of Government officials and pensioners, S. 7, 13. 

of income-tax, in case of servants and pensioners of local authorities, 8. 8, 14, 
Deduction from salary— Time within which amount to be paid to the Govern- 
ment of India, Z, 14. 

Payment to credit of Government— Form, A, 14. 

of income tax in case of servants and pensioners of compaijics and private em- 
ployers, 8. 9, 14, 15. 

di tax on interest on securities, 8. 13, 16, 17. 

N 

Mon-residenis, to be. charged in names of their agents, 8. 21, 21. 

Notices, to persons with inoomes of two thousand rupees and upwards, 8. 17, 19, 20* 
Service of, 8. 46, 38. * « 

Notification, as to exemptioi^ from tax and assessment, M, 80. > 

by Uocal Governments delegating powers given by 8. 47 of tliis Act, 0 — E, 84t 
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Objection^ to assessment of income-tax— False statement, L, 29. 

Obligation^ to furnish information respecting lodgers and employees, S. 41, 82. 

to furnish other information, S. 44, 33. 

Occupying owners, Provision for tax on, S. 24, 22. 

Officer, An, or servant is not exempt from taxation under this Act by reason only of the 
income of his employer being exempt therefrom under S. 5 of this Act, S. 5, 

10. 18. 

Official trustees. Chargeable under Part IV re iucome officially in their possession, 
S. 22. 21. 

Orders, of Collector — Privilege, Y, 23. 

P 

Part, meaning of. S. 2, 6. 

Payuient, Time and place of, of iucoiue tax, S. lU, 20. 

Pen'll Code, Ss, 176 & 177 of, to apply to requisitions for information, S.,45, 33. ^ 

B. 177 — False statement in declaration, S. 35, 28. 

S. 193— Objection to assessment of income-tax— False statement, S,'23. 

Ss. 193 and 228 of, to apply to proceedings, under S. 12 or Chap. IV of this Act, 
S. 37, 29. 

Penalties, Failure to make payments or deliver returns pr statements, S. 34, 27, 28. 
False statement in declaration, S. 35, 28. 

Prosecution under S. *36 to beat instance of Collector, S. 36, 29. 

Pensioners, Mode of payment of tax in case of, S. 7, 13. 

Person, Scope of the term, S. 2, 6. 

Petitions, to income-tax office — Estoppel, N, 20. 

Court, Fee, Q, 22, 23- 

to Collector against assessment under Part IV, S. 25, 22, 23. 

Hearing of, S. 26, 23. * ’ 

to Commissioners for revision, S. 27, 24. ' 

Political Officers, invested with powers of Collector, S, 7. 

for notifications investing— with powers of Collector in respect of persons rehiidi,tjg 
out of British India, Z, 82. 

invested with powers of CiUector, see Notification at pp. 40, 41. ‘ 

Power, to modify ordinary pro iodure in special cases, S. 18, 19, 20. 
to retain duties charged on trustees, etc. S. 23, 21. 
to summon witnesses, etc., S. 27, 24. 

Exercise of, of Collector and Commissioner. S. 40, 31. 
to declare principal place of business or residence, S. 47, 33, 84. 
exerciseable from time to time, S. 50, 35. 

Premium, Payable in sterling— Deduction in assessing tax, T, 12. 

Principal officer. How used, S. 2, 6. 

Annual return by, of company or association , S. 10, 19. 

Principals, Agents to furnish information as to principals S. 42, 32. 

Private employers. Mode of p^ayment of income tax in case of servants and pensjpners of 
companies and private employers, S. 9, 14, 15. < 

Agreement between the Collector and Companies or, B, 15. 

Privilege, Orders of Collector, F, 28. 

Documents produced before Collector — Evidence Act, S. 124, W, 24. 

Production of Income-tax papers in Court — Privilege, P — R, 30. • 

Rjilp, 16— Production of Income-tax papers befdre Court, T, 30. 

Procedure, Power to modify ordinary, in special eases, S. 19, 20. 

Production, of Income-tax papers in Court — ^Privilege, P^R, 80. # 
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VrofitR, Annual statements of net, S. 11, 15. 

f*rofits of Companies^ Annual statement of net profits, S. 11, 15. 

Power to require officers of companies to produce accounts, S. 1‘2, 16. 

Proofs Deduction on account of insurance, f7, 12, 13. 

Prosecution^ under S. 36, to be at instance of Collector, S. 36, 29. 
under S. SI— Collector's duty to institute prosecution, 7, 29. 

R 

Receipt, ^nd their contents, S. 32, 26. e 

Receivers, Chargeable under Part IV re income officially in their possession, S. 22, 

21 . 

Repeal, of Enactments, iS. 2, 5. 

Returns, Failure to deliver, or statements, S. 34, 27. 

submitted to Income Tax Collector— Evidence Act, Ss. 123, 162, S, 30. 
Revision, of assessment —Petition to Collnotor agiiiist assessment under Part IV, S. 2.0, 

^ 22,23.^ 

Hearing of petition, S. 26, 23. 

Petition to Commissioner for, 27, 24. • ' 

Power to summon witnesses etc., S. 28, 24. 

Road cess. Income-tax nature of. 7’, 7. 

Royalty, from mines— Income, (J, 9. 

Rules, made by Local Governments, 7, 29. 

made under cl. 4, S. 30, Bombay, Y, 26. 

^ Governor General-in Council may make, 3. 33, 29—31. 

Notification as to exemption from tax and assessment, M, 30. 
by Local Government under S. 38 of this Act, V, 31. 

The Government of India Exemption as to liability to income-tax, Appendix A, 

38—40. 

bv Government of India under tfhis Act, *41, 42. 

• 

s 

Snjjadc^nashin, Money used by, for his maititenancc..s, not salary, P, 6. 

of Sassenam Khankah, whether liable to income-tax, 0, 9. 

Salaries and Pensions, Mode of payment of tax in case of Government Official? and 
pensioners, S. 7, 13. 

Mode of payment in case of servants and pensioners of local authorities, 3. 8, 14. 
Mode of payment in case of servants and pensioners of Companies and private 
employers, S. 9, 14, 15. 

Annual return by principal officer of Company or as-sociation, S. 10, 15. 

Salary, Scope of the term, S. 2, 6. 

Money used by Sajjadanashin for his maintenances not, P, 6. 

Tentage allowance, whether, Q, 7. 

Horse allowance when deemed to be salary, R, 7. 

Saving, in favour of payers of capitation taxes, S. 48, 34. 

Schedule, The First — Enactments repealed, 0, 35. 

Tha Second — Sources of income and Rates of Tax, 36, 37. 

The Third Form of Petition, 37. 

Securities, Interests p.ayable by Government, D, 16. 

, Mode of payment of tax on interest on, S. 1.3, 16, 17. 

• Interest not payable by Government, E, 16, 17. p 

Servant, An officer or, is not exempt 'from taxation under this Act by reason *^ly of 
the income of his employer being exempt therefrom under S. 5 of this Act, 
S. 6, .10-18. 
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Servant*; and pennoners, Moclo of p.iymont of income<tax in case of Rorvanfcfl and pension- 
ors of compaiiie-) and private employers, S. D, 14, 15. 

Set vice, of notices, S. 46, 33. 

StatementSt Failure to deliver returns or, S. 34, 27. 

Statute 21 and 22 Vvc. C.. 106, Territories vested by, British India, 8. 2, 5. 

Suit, Bar of, to modify assessment, in Civil Court, S. 39, 31, 82. 

T 

Tax, lr4C^mes liable to the tax. S. 4, 7. 

Exceptions, S. 6, 9—13. 

Notiiicatiou as to exemption from, and assessment, M, 30. 

Saving in favour of capitation, 3. 48, 34 ; Indemnity, S. 49, 35. 

Tentage alloivance, whether salary, Q, 7. 

Time, and place of payment of income-tax, S. 19, 20. 

Tni*ttee<i, to be charged, under Part IV^, S. 20, 21. 

When, as such, assessed under Part. IV, S. 22, 21. 
to furnish inform ition as to beneficiaries, 3. 42. 32. 
etc., to furnish information as to income. 3. 43, 33. 

w 

Wordft and phrases. Meaning of Local authority, 3. 2, 5. 

„ Company „ " 

„ Prescribed „ „ 

,. Salary 3. 2, 6. 

„ income „ „ 

„ Magistrate „ ,, 

Meaning of person, 8. 2, 6. 

„ defaulter „ „ 

„ Collector „ „ 

„ principal officer „ 

„ part 

Meaning of, “Owner,” 3. 21, 22. 
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THE CROWN GRANTS ACT 

(ACT XV of 1895.) 


[10th October, 18%] 

An Act to explain the Transfer of Property Act, 1882, so far as relates to 
grants from the Crown, and to remoye certain doubts as to the 
powers of the Crdwn in relation to such grants. 

Whereas doubts have arisen as to the extent and operation of the 
Transfer of Ppperty Act, 1882, and as to the power of the Crown to impose 
limitaj^ions an(^ restrictions upon grants and other transfers of land made 
by it or under its authority, and it is expedient to remove such doubts ; It 
is hereby ena*ncted as follows * 

(Notes). 

» I.—*' The Crown Qrants Act " 

(1) Statement of Objects and Reasons. 

• For— See Gazette of India, 1895, Pt. V, p. 169. A 

(2) Proceedings in Council. 

For— See Gazette of India, Pt. VI, pp. 339 and 355. B 

(3) Scope of title and preamble. 

(a) The meaning of the title and preamble, and especially of the preamble of 
• a Code, inust be understood to overlie the whole Act, giving colour 
to, and controlling, its provisions, and supplying pro tanto the rule 
for their interpretation. 2 A. 74 (90). C 

* (6) A reference may be made to the preamble and title of an act in construing 

, its words. 9 W.B. 402 (404, 406) (F.B.). D 

(c) The preamble of a statute is a ** key to the understanding of it.” 9 C.P. 
L.B. 65 (67). E 

(4) Preamble how far a guide. 

(a) The preamble is undoubtedly a part of the Act, and may be used to explain, 

but not to control, the enacting part, which often goes beyond the 
preamble, if words are to be found in the former strong enough for 
the purpose. Sallceld v. Johnston, 1 Hare 196 ; Fellows y, Olay, 5 Q. 
B. 313, refmed to in 2 M.H.C.R. 322 ; see, also, 11 A, 262 (266). P 

(b) A construction of an Aot far beyond its object, as stated at length in the 

preamble, should not be made, unless distinct words to that effect are 
, used in it. 9 B.H.G.K, 321 (332). * 0 

(c) «But, where the language of the enacting sections of a statute is clear, the 

terms of a preamble cannot be called in aid to restrict their operation 
or to cut them down. 11 A. 262 (266). H 

(d) The preamble is no part of an enactment and a mere recital in an Act, 

• • either of fact or law, is not conclusive, and the Ooiyrts are at liberty 

to consider the fact* or the law to bo different from the statemast in 
the recital. 2.B. 19 (38), referring to Reg. v. Haughton, 1 El. & Bh 
. 601. 1 


IV of 1882. 
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Act XY of 1898 (thk cbown gbatsts act). 


The Crown Grants Act —{Continued) • 

(5) Object and scope of the Act. 

“ As I have jnst explained, I have one or two small amendments ^to make. 

* The first is an addition to the title of the Bill, tt was pointed out 

in one of the papers that whereas the title only referred to the 
Transfer of Property Act, the substantive provisions of the Bill went 
further and dealt with Crown grants generally, and got rid of a pos- 

t sible restrietton on the part of the common law on the power of the 

Crown to create now estates. Accordingly I wish to propose to add to 
the title the words ' add to remove certain doubts as to the power of 
the Crown in relation to such grants.' That will show that the Bill 
is not confined to the Transfer of Property Act, but relates to all 
Crown grants, and deals with certain limitations supposed to be 
imposed otherwise than by that Act. Then, as incidui^tal to that, in 
the preamble to the Bill it is desirable after ‘ 1882,’ that the follow- 
ing words be added : — “ and as to the power of the Crown to impose 
t limitations and restrictions upon grants and other tr,ansfoL’s of land 
made by it or under its authority. That is merely a similar amend-' 
ment to carry out the proposed alteration in the title. Then, I thought 
it better, on consideration, for the purpose of emphasising that this 
is a general Bill and not merely confined to the Transfer of Property 
Act, that 3. 2 should be altered into Ss. 2 and 3, the sub-section 
numbers being omitted. By this arrangement what is now sub-section 
(2) will become S. 3 as a General provision and not limited by refer- 
ence to the previous sub-section. Then in S. 3, as it will then stand, 
it has been suggested that the words ‘grant or transfer of land’ in the 
fourth and fifth lines would look as if a grant was not a transfer, and 
that a conceivable diiticulty might arise in the case of the grant of 
leases, and therefore J propose to add after' the words ‘grant or’ the 
word ‘other’ to show that every grant or instrument whereby land is 
conveyed from one person to another is a transfer. Finally, in the 
fourth line of what will now become S. 3 if those amendments are 
passed, I have to move that after the word ‘law’ the word ‘stat.ute’ be 
inserted. One of the Judicial commissioners suggested thUt the ex- 
pression ‘enactment of the legislature’ might be considered so as not 
to apply to English Statutes— such as the Statutes of Uses and “Wills 
which presumably affect all B»*itish land in the hands of European 
British subjects, and that it would be bettor to inscrest the word 
‘statute,’ which would clearly accord with our established nomen- 
clature, and would leave the expression “an eimctinent of the 
legislature” to apply to the Indian Acts, and I propose to insert it 
accordingly.” 

[See the spcach of Sir Alexander Miller before the Logistative Council, on 
10-10-1895.] J 

(6) Crown Grants. ' ^ 

An exemption from the operation of the Tran.sfer of Property Act has been 
made with retrospective effect by the Crown Grants Act, 1896 (See 
Act XV of 1895). K 

(7) Act XY of 189p, nature of. 

The Crown Grants Act is an Act to explain the Transfer of Property Act, 1882,* 
so far as relates to grants from the Crown, and to remove certain 
doubts as to the powers of the Crown in relation to suqh grants. L 
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' Ss. 1 fr 2] . Act XY of 1895 (the cbown obanxs act). 

“ The Crown Omnts Act”—{0<meluded). 

(it) Aot to be ooutrued ttrietly. 

An aot which i» arbitrary ought to be construed strictly, and the Courts 
« should not extend its operation further than the language* of the 

Legislature requires. 1 Bom. 523 ; Sussex Peerage, 11 Cl. & F., 85 ; 

8Jur. 793. 

In the Sussex Peerage, 11 Cl. & F., 35 ; 8 Jur. 793, held If the words of the ^ 

• Statute are of themselves precise and unambiguous, then, ho more 
can be necessary to expound, those words in their natural and ordi- 
nary sense. The words thcmselvea do, in such case, best declare the 
intentioli of the legislation.” M 

Title extent and called the Crown Grants 

commencement. Act, 1895 ; (2) It extends ^ to the whole of British 
• • India ; and (3) It shall come into force at once. 

^ (Note). 

• L—** Extends.'' 

Act was declared In force. 

This in Upper Burqia (except the Shan States) by the Burma Laws Act, 

’ 1898 (XIII of 1898), H 

2. Nothing in the Transfer of Property Act, 1882, contained shall IV of 

„ , • , „ apply or bo deemed over to have applied to any grant 

Transfer of Pro- , . r • , ^ j i 

perty Aot, 1882, not OT other transfer of land or of any interest therein 

grantsV^ Crown hereto-fore made or hereafter to be made by or on 

behalf of Her Majesty the Queen Empress, her heirs 

or successorji, or by or on behalf of the Secretary of State for India in 

Council to, or in favour of, any person whomsoever; but every such 

grant apd transfer shall be construed and take effect as if the said Act 

had not been passed. 

(Notes). 

“ Transfer of Property' Act — Crown Grants.” 

(1) Object of this Crown Grants Act— Objection to Sale in execution— not 
maintainable. 

(a) Where a decree was passed for sale of property forming part of property 
granted by the Crown, and became final, the judgment-debtor cannot 
object to the sale of such property in execution on the ground that 
the property was not saleable in view of S. 2 of the Crown Grants 
Act. 3 A.L.J. 628. 0 

(5) By enacting the Crown Grants Act, the Legislature did not intend that 
unconditional grants, made by the Crown frde from re-strictions as to 
» alienations, should not be the subject of sale at the suit of a mortgagee. 

(Ibidl P 

{c) It is difficult to interpret S. 2 of the Crown Grants Act; but from a perusal 
of the preamble to the Act it is reasonably clear that the object of 
, the Legislature in passing the Act was to validate any provisions, 
restrictions, conditions, and limitations over, which might be h 4 ild to 
be obnoxious tpjthe restrictions imposed in respect of grants generally 
j by the Transfer of Property .Act. 3 A.L.J.B28 (630). Q 

18—4 * 
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Transfer ot Property Act. •••Crown Qrants**-^(Cmcluded)n 

(2) Scope of eeotion— Conatpaction of dooumeiit— Grant of land by Oovernmenj. 

^ S. 2 does not render all the provisions of the Transfer of Property dot inappli- 
cable to lands held under grant from the Crown, but the meaning of 
the section is that when the Court is called upon to construe an 
instrument, granting land by the Grown, it shall construe such grant, 
irrespective of the provisions of the Transfer of Property Aot. This 
^ is manifest from the concluding words of S. 2. 3 A.L. J.* 129 (130) = 

A.W.N. (1905). 44. . R 

3. All provisions, restrictions, conditions ai?.d limitations over con- 
tained in any such grant or transfer as aforesaid shall 
taS^^ effect'accord^ effect according to their tenor any 

ing to their tenor i. rule of law, Statute or enactment of the Legislature 
to the contrary notwitiistanding. ‘ < 

« (Notes). 

I.— “ Crown Grants — tenor.’* 

Scope of section. 

(a) S. 3 of the Crown Grant Act, XV of 18S5, which made valid all provisions, 

restrictions, conditions, and limitations over, contained in any grant 
or transfer ” made by the Government or under their authority, any 
rule of law, statute or enactment of the Legislature to the contrary 
notwithstanding ’* was held by the Judicial Committee to remove tbo 
force of an objection that no executive act of the Government could, 
in or after 1861, have created an estate descendible by any rule of in- 
heritance other th^n that laid down by law, which in this case was 
the Hindu Law. 27 A. 634 (663) =8 0.0. 317 = 2 C.L.J. 194=9 
C.W.N. 1009. 8 

(b) Act XV of 1895 validates all grants made by the Crown oven though their 

effect may be contrary to the tenor of any rule of Hindu La^v. 2 C. 
L.J. 194=9 C.W.N. 1009 = 8 O.C. 317 = 27 A. 634 (653). T 

A.~OROWN AND ITS PRP^ROGATIVES. 

Crown, whether bound by statute— Rule of Construction. 

(n) The Crown is not bound by a statute unless named in it. Attomey-Oene~ 
ral v. Donaldson, 10 M. & W. 117, died in 12 M.L.J. 208 (233). U 
(n-1) It is the general principle that the prerogative of the Crown cannot be 
taken away except by express words. In any oase where the prero- 
gative of the Crown has existed, precise words must bo shown to take 
away that prerogative. 12 C.W.N. 1081. Y 

(b) The rule of construction according to which the Crown is not affected by a 

Statute, unless specially named in it, applies to India. 14 B. 213 
[foriowing 1 B. 7 (9) ; Rx parte Postmaster-General ; Jin re Bonham, 
L.R. 10 Ch. D. 595 (601) ; 7 B. 552 (N)] . « W 

(c) It is a universal rule that prerogative and the advantages it affords cannot 

be taken away except by the consent of the Crown embodied in a 
Statute. I B. 7 (9). .X 

(d) TJiis rule of interpretation is well established and applies not only to the 

w Statutes passed by the Briti^, but also to the Acts of the Indian 

Legislature framed with constant. reference to the rules recognized in 
England. I B. 7 (9). ^ Y 
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I . — ** Crowa Qranta . . . . tenor ^^^{Continued). 

, A.— CROWN AND ITS PREROGATIVES— (Con^intied). 

(e) “ Adverting to the English maxim of interpretation that the Crown is not 
bound by a statute unless expressly named, Mr. Sedgwick, an Aiijjerican 
author, observes : ** But in this country generally I should doubt 

whether this construction could be safely assumed as a general rule. 
The English precedents are based on the old feudal ideas of royal 
dignity and prerogative ; and where the terms of an Act are sweeping 
and universal, I see no good reason for excluding the Government, if 
not specially named, merely* because it is Government.” (Construc- 
tion of Statutory and constitutional laws,” p. 27). 12 M.L.J. 208 
(212). Z 

(/) ** Mr. Endlich, another American author, says, “ The test, therefore, in 
every case in which the question whether or not Government is includ- 
ed in the language of a statute, has to be mot and determined, can- 
not be a more general rule either one way or the other, arbitrarily 
applied, but must be the object of the enactment, the purposes it ibto 
servo, the mischief it is to remedy and the consoqucncos that arc to 
follow — starting with the fair and natural presumption that primarily 
the Legislature^ intended to legislate upon the rights and affairs of 
individuals only.” {Ibid.) A 

(g) “Turning now to the policy and course of Indian legislation which, I may 
* • say, for upwards of 50 years has been under the direction and control 

of so ne of the most eminent English jurists and parliamentary 
draftsmen— not to say that some of the more important measures 
were actually drafted and settled by eminent English Judges before 
being introduced into the Indian Legislative Council — it is noteworthy 
that as a general rule Government is specially excluded, wherever the 
legislature (;;onsidered that certain provisions of an enactment should 
not bind the Government ; and this feature is specially noticeable in 
measures of taxation, whether imperial, provincial or local and whe- 
ther such taxes arc levied by Government or by * Local authorities ’ 
[X of 1897, 3 (28)], who as a rule have to administer their funds 
subject to the control of Government. I know of only one instance — 
possibly there may bo a few more, though I doubt it— in which the 
Crown is expressly included, i.e., S. 17 of the Inventions and Designs 
Act, 1888, which is substantially a reproduction of S. 27 of the 
English Patents, etc., Act, 1883.” {Ibid.) B 

ih) Instances in which Government has been specially exempted. 

(i) Indian Cmitract Act, S. 74. 

The exception provides that when any sum is fixed by way of liquidated 
damages payable to Government, the whole amount shall be reoover- 
^ able and not merely reasonable compensation to be fixed by the Court. 

/ 12 M.L.J. 208 (243). C 

(ii) Specific Relief Act, Ss. .9, 45, 56 (rf). 

Government is excepted from the operation of this section under which a 
* summary suit may be brought by a person dispossessed, without his 

* * consent, of immoveable property otherwise than ii:»due course of law. 

S. 45— The Secretary of State for India in Council, the Government 
of India and* the Local Governments are exempted from writs of 
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A.— CROWN AND ITS PRBROGATIVES-(Oo»^intted). 

Mandamus to be issued by the High Court, S. 56 (d)— excludes the 
various departments of the Government of India and of the Local 
Governments from writs of injunction. (Ihid,) D 

(iii) Indian Begistration Act, 8. 90, 

Exempts from the operation of the Act various documents issued 

, by Government. (Ibid.) E 

(iv) Indian Easements Act, S, (a) and (b), 

Exempts certain prerogatives and customary rights of the Crown 

from the operation of the Easements Act. (ihtd.) F 

(v) TJte Crown Grants Act (XV of 1895), 

Exempts Crown grants from the operation of the Transfer of Pro- 
perty Act, both retrospectively and prospectively, (l^id,) G 

(vi) The Civil Procedure Code, 1882, ' * 

. Ss, 295 (proviso), 356 (6) and 4ii —preserve the precedence of Crown- 
dobts 616 (a) —exempts from the operation of the chapter relating to' 
appeals to the Queen in Council, the prerogative rights of Her 
Majesty to receive and admit appeads. 12 M.L.J. 208 (244). H 

(vii) Indian Companies Act. 

S 212 (proviso), exempts proceedings by Government against Companies 
in liquidation from being invalidated under the section. . (Ibid.f I 

(viii) Sea Customs Act, 

8. 20 (proviso), exempts goods belonging to Government from liability to 
customs duties. There is a corresponding exemption in the Indian 
Tariff Act. (Ibid.) ' J 

(ix) Indian Stamp Act, 1899. 

S. 3, proviso (1) is as follows ; — “ That no duty shall bo chargeable in res- 
pect of any instrument executed by or on behalf of or in respebt of the 
Government, in cases whore, but for this exemption, the Government, 
would bo liable to pay the duty chargeable in respect of such instru- 
ment.” This is a legislative declaration that, but for this. Government 
would be liable to pay the stamp duty in cases in which according to 
the rules laid down in S. 29, the liability will devolve upon Govern- 
ment and not upon the other party to the instrument. Such a decla- 
ration is very significant in that neither in S. 29 nor in any other 
section is Government expressly or by necessary implication included. 
There is no similar exemption in favour of Government under the 
Court Fees Act. Government pays court fees like other litigants and, 
if successful, recovers the same as costs for the adversary and thus it 
will be^ seen that Government is really benefitted. There is also 
another weighty reason against the exemption of Government from 
paying court-fees, for, the result of such exemption would naturally be 
to increase < the burden of Court-foes upon the rest of the litigants 
by raising the scale of fees. Under the various Municipalities Acts, 
Government is specially exempted from payment of certain specifidd 
ftolls and taxes, but not from others. In the City of Madras Munici- 
pality Act (Madras Act I of 1884) itsolf—S. 154 (a) exempts “gun- 
carriages, ordnance carts or wagons, davalry, horses or any vehicle or 
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animal belonging to the Government” from payment of taxes on 
vehicles or animals ; S. 164 (a) exempts gun-oarriages, ordnaifbe carts 
or wagons or other such property of Government from liability to 
registration and payment of fees therefor ; S. 174 exempts Govern- 
ment from payment of tolls under S. 170 ; the provisos to Ss. 332, 
335 and 338 exempt places in the occupation or under the octroi of 
Government from the operation of those respective sections and the 
necessity for obtaining licenses on payment of fees. K 

(x) India Act KI cf mi. 

S. 3 provides that, notwithstanding anything contained in any enactment for 
the time being in force, the Governor-General in Council may by an 
1 order in writing prohibit the levy by a Municipal Corporation of any 
specified tax payable by the Secretary of State fof India and S. 5 
provides that so long as any order thus made under S. 3 is in force, 
« the Secretary of State shall be liable to pay to the Municipal Corpora- 
tion in lieu of such tax and such sums as an officer from time to time 
appointed in this behalf by the Local Government may, having 
regard to all tbf) circumstances of the case, from time to time deter- 
mine to be fair and reasonable. There is no provision in any of the 
Municipalities Acts, which expressly subjects the Government to any 
tax or duty payable under the Aot. The policy of the Indian Legis- 
lature is clearly indicated by the said Act XI of 1881, viz.^ that 
Government should be liable to municipal rates and duties unless 
specially exempted by law ; but that when there is no such exemption, 
the Governor-General should be empowered by law to suspend the 
ordinary procedure, the levy and collection of a tax or duty payable 
^ to a municipal corporation, without depriving the municipality of 
the probable amount which Government would reasonably have to 
pay if the duty or tax was paid and collected according to the ordi- 
nary procedure. A similar policy underlies the Government Buildings 
Act IV of 1S99 and the Indian Tolls (Army) Act II of 1901. 12 M.L. 
J. 206 (244). h 

(i) In 12 M.L.J. 208 = 25 M. 457, it was held that the exemption of Govern- 

ment from Statutory duties and taxes is not really a prerogative of 
the Grown but depends solely upon the right construction of the 
Statute. M 

(ii) Where the question is whether the Grown is bound by the provisions of 

Indian Statutes by necessary implication though not expressly named, 
it is a proper rule of construction to refer to the course of Indian legis- 
lation and Acts or Statutes in •pari materia with the Aot of statute 
in question. [jCol(iuhoun v. Brooks, L.R. 12 A.G. p. 493 at p. 511, F. 

• Bank of Englafidv. Vagliano Bros. (1891), A.G. 107 at pp. 144—145, 
^ Robinson V. Canadian Pacific Railway (1892), A.G. 487 ; L.R. 23 I.A. 
18 at p. 26, /).] 12 M.L.J. 208 = 26 M. 457. H 

(iii) According to the uniform course of Indian legislation, statutes imposing 

duties or taxes bind Government as much as its subjects except in two 
* cases (1) when the very nature of the duty or t& is such as to bo 
inapplicable to Government and (2) when the Government is specially 
exempted, {tbid.) 0 
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(iv) “ It is moreover provided in the Indian Councils Act “ that no l^w or re- 
' gulation made by the Governor- Gen oral in Council (subject to the 

power of disallowance by the Crown as hereinbefore provided) shall 
be deemed invalid by reason only that it affects the prerogatives of 
the Crown.’* S, 24, 24 & 25, Vic., c. 67. 12 M.L.J. 208 (212). P 
It was then to remove any doubt that may have been entertained as to the 
applicability of the Act tp the Crown, that the Crown Grants Act was 
passed, but Crown.grant8 are still subject to the equitable rules which 
in some measure slaken the rigour with whichi technically construed, 
grants from the Crown arc usually fettered. 

(/f) (i) “ If a man under a verbal agreement with a landlord for a certain in- 
terest in land or, what amounts to the same thing, under an expecta- 
tion created and encouraged by the landlord that he shall Hve a 
certain interest, takes possession of such land with the consent of the 
landlord, and upon the faith of such promise or expcctAtion with the 
knowledge of the landlord and without objection by him, lays out 
money upon the land, a Court of Equity will compel the landlord 
to give effect to such promise or*expectation. Per Kjngsdovm iyi 
Ramsdm v. Dysem, (1866) 1 H.L. at p. 170.” 7 Bom. L.R. 27 (37) ; 
26 B. 271. g 

(ii) That the Crown comes within the range of this equity is apparent from 

Plinner v. Mayor of Wellmgtmi, (1884) 9 A.C. 099 and (1901) 28 I.A. 
211 ; 3 Bom. L.R. 605 ; 28 G. 693 (P.C.) ; 3 Bom.L.R. 603 (619) ; 29 
B. 580 (607). (Ibid), R 

(iii) This equity differs essentially fropa the doctrine embodied in S. 115 of the 

Indian Evidence Act, 1872, which is not a rtle of equity but is a rule 
of evidence that was formulated and applied in Courts of law; where- 
as the former takes its origin from the jurisdiction assumed by Courts 
of Equity to intervene in the case of, or to prevent, fraud. {Ibid.) S 

(l) In England the Crown is not bound by the Statutes of limitation, unless 

named, but in India a different rule prevails. 9 M. 175 ; 4 M. 155 ; 
14 Bom, 213 ; sec Art. 149, Limitation Act (Act XV of 1877). T 

(m) But even in England the Courts may, independently of the statute, 

presume a grant from the Crown upon an uninterrupted enjoyment of 
twenty years, and such a presumption would be made in this country 
against the Government in the same way as against a private in- 
dividual. 5 M.H.C.R. 6 ; 10 C. 214 (219) ; 1 Bom. 7 (9) ; 14 Bom. 
213 ; 8 M. 647. U 

B.— CROWN GRANTS. 

Crown Grants— Object of the Aot. 

(а) The object of this Act is to provide for the interpretation of eontraots of 

transfer according to their natural tenor. * Y 

(б) A provision in the instrument restraining alienation by the grantee or his 

representatives would be valid under section 3 of the Act notwith- 
standing the provisions of the Transfer of Property Act or any othdr 
Act or law. 3 A.L.J. 129. ^ 

(c) It is competent to a decree-holder in execution of his decree upon a mort- 
gage to sell property effected by such grant. Ibid.; 3 A.L.J. 628. X 
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» (rf) In P,J. 1875t 230, the rule of construction adopted by Westropp, C.J., 
was that ** upon a question of the meaning of words, the lame rules 
of common sense and justice must apply, whether the subject-matter 
of construction be a grant from the Grown or from a subject,” and 
that *'it is always a question of intention to be collected from the. ' 
language used with reference to the surrounding circusnstanccB.” 
Fulton, J., followed the. same rule in 18 Bom. 675, 3 Bom.L.R. 
603 (620). , Y 

(e) As held by Sargent, C.J., in 17 Bom. 407, where an agreement is effected 
by way of proposal and acceptance between Government and a private 
individual, it *‘is subject to the ordinary rules applicable to contracts.” 

' 3 Bom.L.R. 603 (619). ^ Z 

* (/) Tlfe Government has been held to be as much bound by the equitable rules 

of estoppel as would bo any other person. 28 C- 693 (P.C.); 3 Bom. 
L.R. 603 (619); 29 B. 580 (607) ; Plummer v. Mayor, etc. of Welling- 
ton, 9 App. Gas. 699. A 

Example. 

t ' 

For instance, where it sells a plot of land stipulating that it “ will be assessed 
at the rate of nine pics per square yard per annum, ” it could not 
. thereafter raise the assessment on the ground that the enhancement 

was justified by an Act, the terms of which must have been well 
known to the purchaser. 3 Bom. L.R. 603 (610). B 

N.B.— See, also. Sub division (Jc) under Grown and its prerogatives, supra. 

G.— GRANTS BY GROWN AGENTS— LIMITS OP THEIR POWER. 

(1) 21 and 22, Yict., C. 106, Ss. 39, 40. 

Originally all lands and hereditaments and other real and personal estate of 
« ' the East India Company, including such as may thereafter be ac- 

quired, vested in the Crown, to bo applied and disposed of for the pur- 
poses of the Government of India and empowered the Secretary of 
State in Council to sell and dispose of the same as he may think fit, 
the necessary conveyance and assurance being required to be made 
by the authority of the Secretary of State in Council under the 
hands and seals of three members of the Council. C 

(2) 22 and 23, Yict. 1, C. 41, 8. 1. 

This provision which restricted the authority to sell and dispose of all real and 
personal estate vested for the time being in the Crown, to the Secre- 
tary of State in Council alone, was found to bo in practice extremely 
inconvenient, and a statute was accordingly passed which enacted 
that the Governor-General of India in Council, the Governors in 
Council of Port St. George and Bombay respectively, and the Lieuten- 
ant-Governor of the United Provinces or any officer for the time 
being entrusted with the Government, charge or care of any Presi- 
dency, Province or District in India, may, subject to such provi* 
sions or restrictions as the Secretary of State in Council with the 
concurrence of»a majority of votes at a meeting shall, from time to 
time, prescribe, sell and di.spo8o of all real and personal estate what- 
soever in* India for [the time being vested in the Crown, within 
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the limits of their respective Goveraments proviooes or districts, and 
* to enter into any contracts whatsoever within the said respective 

limits for the purpose of the Government of India. D 

(3) 22 and 23. Yiot., C. 41, B. 2-82 and 88. Ylct , C. 29. 

Ja) The same statute also lays down the form of any contract, deed or other 
instrument, which they may enter into and the mode of executing 
the same. 32 and 33, 'Viet., G. 29, validated the form adopted by 
the Inam Commissioner of the Madras Presidency. 

(b) Disposition in .1865 of Crown lands by the Governor in Council is depend- 

ent for its validity on an adherence to the forms prescribed St. 22 
& 23. Vic. 41 ; 7 Bom. L.R. 27. , E 

(4) Offloers empowered to grant— Scope of authority. o 

(а) Though the Government of India and Local Governments were empowered 

by 22 and 23, Viet., C. 41. to sell and dispose of all real and personal 
estate whatsoever in India, for the time being vested in the Crown, 
yet, it will be noted that the exercise of such power is made subject to 
such provisions or restrictions as thS Secretary of State* in Council, 
with the concurrence of a majority of votes at a meeting, shall from 
time to time prescribe. 12 M.L.J. 453 (460). F 

(б) The provisions or restrictions which may be so prescribed are really in the 

nature of statutory bye-laws^ which if infringed by Government of 
India or any Local Government, will invalidate, as against the Crown, 
the disposal of such real or personal estate. {Ibid.) G 

(c) It appears that such provisions or vestrictions have been prescribed by the 

Secretary of State in Council, though authentic copiea of the same 
are not available and they do not seem to have been published in the 
official gazette nor in the two volumes of ‘ Local Rules and Orders.* 
(Ibid.) ' H 

(d) Such rules should, however, be distinguished from those which are in the 

nature of instructions issued, by the Government to the various 
officers concerned, as to the principles which should guide them in 
entertaining or rejecting applications for grant of various descriptions 
of land and determining to which of several competing applications 
the grant should be made, if at all. and the procedure to be adopted 
by them, which do not concern the Civil Courts. 18 M. 434 ; 12. M. 
L.J. 453 (462) = 26 M. 268 ; 29 M. 461. I 

(5) Crown Agents— Their limited power. 

(i) PUBLIC AND Private Agents— Scope of authority. 

(а) The various .officers duly empowered to dispose of Grown lands are for that 

purpose agent.1 of the Government. But being public *agents, the 
extent to which their acts and declarations bind the Government is 
limited. 12 M.L.J. 453=26 M. 268. J 

(б) S(,In respect to the acts and declarations and representations of public 

agents, it would seem that the same rule does not prevail which qrdi- 
narily governs in relation to mere private agents. As to the latter, 
the principals are in many cases, bound where they have not authoriz- 
ed the declarations and ^representations to be made, ^ut in case of 
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Or-GRANTS BY CROWN AGENTS— LIMITS OP THEIR POWER— (Co«c/M<2ed). 

, public agents, the Government or other public authority is not bound 
' unless it manifestly appears that the agent is acting within the scope 
of his authority or he is held as having authority to do the act or is 
employed in his capacity as public agent to make the declaration or 
representation for the Government. Indeed, this rule seems indis- 
pensable in order to guard the public against losses and injures aris- 
ing from the fraud or mistake or rashness and indiscretion of their 

agents.” Story’s Law of Agency, cited in 12 M.L.J. 453 (463) = 

26 M. 468. 9th Ed., para 307 (a), cited in. K 

(c) The same view has been laid down by the Privy Council who said : “Again 
the acts of a Government officer bind the Government only when he 

* is acting in the discharge of a certain duty within the limits of his 

• authority ; if he exceeded that authority, when the Government in 

fact or in law directly or by implication ratified the excess.” 8 M.I. 

• A. 629 (665) ; 17 W.R. 497 ; 26 Bom. 801 (807) ; 12 M.L.J. 417. L 

(ii) DARKHAST RULES— GRANT OP LAND BY AUTHORISED REVENUE 
OFFICIAL. 

The Darkhast rules arc rules drawn up in the first instance by the Board of 
Revenue, but sanctioned by Government and promulgated under its 
, authority. When, in accordance with those rules, a grant of land is 

made by the Revenue Official authorised under them to make the grant, 
it would be impossible to hold that it is open to Government or to any 
subordinate acting on its behalf to cancel the grant and refuse to make 
the land over to the grantee, and when such a revocation of a grant is 
irregularly order by a Oollector*in violation of a distinct provision in 
' the rules, the decisions in 4 M.H.C.R. 429; 12 M. 404 are sufficient 
authority for the proposition that it is open to a Civil Court to give 

, the grantee a decree declaring his right to the land. 12 M.L.J. 453 

(470). M 

D.— CROWN GRANTS— INCIDENTS. 

(1) Grant in perpetuity— Fixity of rent in perpetuity. 

(а) A grant in perpetuity is a grant which in itself has no definite legal mean- 

ing in this country and must be understood with reference to the 
meaning attached to it by the terms of the grant or by the surround- 
ing circumstances. 3 Bom.L.R. 910 (915). N 

(б) Standing by themselves, the words may mean either that the grant is per- 

manent as regards hereditary descent or that it is permanent both as 
regards descent and also rent. [Ibid.) 0 

(c) In the case of the former, the grantee is entitled to hold the land perma- 

nontly by himself, his heirs, assigns so long as ho conforms to the 
conditions, expressly or impliedly annexed to the grant. (Idid.) P 

(d) Now, when a person acquires a land from the Crown, he acquires it subject 

• to the paramount right of the Crown to assess it for Ih# purposes of 

® • revenue from time to time according to the exigenoies of administra- 

tion, unless by the grant the Crown has exempted the land from the 
liability. {Ibid.) 0 


19— B 
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{e) If it is not so exempted, the liability remains, but though it oqjatinues it 
is still a grant oi the land in perpetuity — i.e.y it is an estate of inherit- 
ance — because, as long as the grantee and after him his heirs or 
assigns pay the land revenue demanded from them they cannot be 
ousted. (Ibid.) R 

(2) CoiTstFuction of OoYernment order— Release of Nazul property. 

Relinquishment of property bjr the Government by ordering annulments of 
the entry in the Nazul Register “ as the oejeupiers appear to have all 
along exercised proprietary rights without question of their power to 
do so,” adding “ it is now too late to disturb their status” was 
contended to bo a release in favour of the Zamindar, whilst the 
occupiers relied upon the words quoted in their favour. But it was 
finally decided that the words implied no inteutiim to beniat one 
party more than the other, but merely annulled tho entry and restored 
the rights to the status quo ante, 24 A. 1 (10) (P.C.). S 

(3) Enjoyment by Crown— Right of rival claimants inter se, 

Tho enjoyment of property by the Crown and by which rival cl,aimants are 
prevented from enforcing their claims against one another would not 
serve to extinguish their rights inter se, and limitation against them 
would only begin from the date of relinquishment of the property by 
the crown. 24 A. 1 (12) (P.C.). ' T 

(4) Monopoly of right of ^ferries — Prior to advent of British rule in Bengal— 
Acquisition — Prescription . 

Prior lo the advent of tho British rule, in Bengal persons had acquired mono- 
poly of the right of ferries by prescription, or othorv^ise than by a 
grant from the Crown. Such monopolies were recognized by the 
Mahomedan Emperors. E. G, Ain Akbaii (Gladwin Part. II, p. 284 ; 
18 0.652(660). * ■ U 

(5) Ibid.— ^ot recognised at time of permanent settlement. 

But at the time of the permanent settlement the British Government refused 
to recognise them or to treat its profits as an asset for the purpose 
of settlement, and it was held that if the ferry was in continuation 
of tho highway the monopoly, if any, ceased to exist. S.D.A. (1852) 
402; 18 C. 652 (662). Y 

(6) Ferry rights, how acquired- Limitation Act (XY of 1877), Part lY. 

Either in the law as it was before the acquisition by the British Government, 
or in the regulations before or after the year of 1793, there is no indi- 
cation that any person is entitled to claim a right of ferry, that is to 
say, to^a monopoly by prescription or by any means other than a 
grant from the Crown Since then, tho only law under which a person 
can acquire ownership by prescription is that in Part IV.^Act XV of 
1877 ; but that portion of the law is not applicable to a right to the 
exclusive monopoly of a ferry, which is, not a right merely to land, 
^ or water, or air, nor a right to asl< payment for ferrying a traveller 
t»cross a river, but an additional , right, viz., a right to a monopoly, a 
right to prevent other people from exercising a right, which they 
would ordinarily posFcss. So far, tborefore, as mere prescription is 
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S. 8] Act XY of 1896 (the crown grants act). 

“ Crown grants . . . . tenor ••—(Oontinued). 

• D.— CROWN GRANTS— INCIDENTS— (CcwcJacfei). 

f concerned the claim must fail unless it is supported by evidence 
sufficient to justify a jury in holding that there has been a graflt from 
the Crown. 18 G. G5*2 ; 4 C. 599. W 

(7) Ferry right— Extinction of the right— Limitation— Bengal Reg. XIX of 1816— 
Limitation Act, XYof 1877, S. 23. 

Although a ferry franchise is not necessarily appurtenant to land, yet, looking 
at the language of Reg. XlX'of 1816, it is a matter for consideration 
whether « ferry franchise, claimed as appurtenant to certain villages 
is not subject to the 12 years’ limitation. But whether this is so or not, 
the right is not destroyed by mere non>U3or without waiver. Nor does 
. the running of an opposition ferry extinguish the right. The fran- 
^ chise continues so long as tho grant continues, and until the person, 

who sots up an opposition ferry, can show a crown grant, or give evi- 
• donee from which a crown grant is presumed , the cause of action re- 
• mains. In England, tho disturbance of a market, and apparently 

also of a ferry right, is looked upon more or less in the nature of a 
nuisance. So too, in India, the violation of a ferry right is a con- 
* tinuous wrong falling within S. 23 of Act XV of 1877. 18 C. 052 
(064) ; 0 C. 008 ; S.D.A. 1354, 10 W.R. 281, Diss,), [Yard v. Ford, 
2 Swan. 172 ; 0 1. A. 33, R, 7.] X 

E.— NATURE OE GFANT DETERMINING EACTOR— FORM— RESUMPTION 

RE-GRANT. 


(1) Cpown-grants— Gonstructio B B. 

(а) If words are employed in a grant which expressly, or by necessary impli- 

• cation indicate that Goverment intends that, so far as it may have 
any ownership in the soil that ownership shall pass to the grantee, 
, t neither Government nor any person subsequently to the date of the 

grant deriving under Government can be permitted to say that, the 
ownership did not pass, unless there arc in the grant such detailed 
provisions as show that such words are limited in their operation. 1 
B. 523. See, also. 28 A. 104 (108) ; 11 M.LA. 296. Y 

(б) A sanad by the State purporting to grant a village in inam ‘’including the 

waters, the trees, the stones and quarries the mines and tho hidden 
treasures but excluding the llahdars and Inanidars” Held to be a 

grant by the State of such proprietary right as it had in the soil of the village 
to the grjinteo. (Ibid.) Z 

(c) It is not open to tho grantor to say that such words as tho above mean 
nothing but tho land revenue. {Ibid.) A 

(ef) TShe saving of the rights of tho Hakdars and Inamdars does not prevent 
• tho property in the soil, so far as it can bo regarded as vested in 
Government, from passing to the grantee. (Ibid.) [6 B.H.C.R. 191 ; 
23 W.R. 378. i^'.] ^ B 

• (c) A gr{int which purports to be a grant of the royal share^ of the revenue 

given in commutation of a cash payable as a palanTjuin allowance, 
must bo construed strictly in favour of the Crown and is primafade 
^ a grant only of the revenue. 7 Bom. L.R. 497. C 
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Act XY of 1896 (thb cbown grants 4ot). [B. 8 

“ Crown Grants .... tenor * *'--‘(ConUnued ) . 

E.— NATURE OP GRANT DETERMINING FACTOR— FORM-RESUMPTION- - 

RE-GRANT — (Continued). 

(2) Sanad— Construction— InamdaPB right to cut timber —Prescriptive title. 

(a) In construing grants by former govornments, tho rule of English law as 
to the construction of grants to a subject by the Crown is the correct 
rule to bo applied by the Courts in India. 6 B.H.C.R. 191. D 
*^(6) Where a sanad contained only tho words ** tho village of Manavali has 
been conferred on you as inamt to be enjoyed by you, your son, and 
grandson. Tho Government dues of the village, viz.t Koolbab Kool~ 
kanoo with the house-tax and assessments, present taxes, and future 
taxes, together with the house tax, but exclusive of haks due to 
hakdarst shall continue to be debited from year to year, next 
succeeding,” it was held that the plaintiff’s sanad did not operate as 
an alienation of tho soil of the villages, or confer on him a proprietary 
title in it, and therefore gave tho plaintiff no right to tho timber 
growing upon the soil. Tho holder of such a sanad having only a 
right in the revenues aud none in the soil of the village, cannot by 
thirty years user, became tho proprietor of the timber. (Ibid.) E 

(c) N.B. — Extract from a highly valuable note to a recently published ivork of 
much ability— Cases and opinions on constitutional Law, collected by 
Forseyth (1869) p. (I7o) on the subject of the construction of grants in 
England by the Croivn to Die subjects, may perhaps he usefully 
inserted here. 

(i) **In cases of grants by the Crown, the rule of law has been that they arc 

construed most strongly against the grantees, and that nothing 
passes by them without clear and determine^ words. Stanhope*s case, 
Hob, 243, Bro. Abr. Patent, PI. 62 ; 6 B.H.C.R. 191 (203). P 

(ii) But this must be taken with tho qualification that the words are really 

doubtful and when the interpretation in favour of the Crown might 
bo without violation of tho apparent object of the grant. (Ibid.) 6 

(iii) In Molyne's case, 6 Co., 5 it was held that the King’s grant should bo 

taken beneficially for the honour of tho King and tho relief of the 
subject ; and Sir Edward Coke says there that the ancient sages of 
the law construed tho King’s grant beneficially, so as not to make 
any strict or literal construction in subversion of such parts ; See, 
also, 2 Inst. 297. (Ibid.) H 

(iv) As to grants by tho Crown exerta scientia et mero motu see a valuable 

note to The case of Alton woods, 1 Co. 4d-& in the edition by Thomas 
and Fraser, Vol. I, p. 110. The rule of strict interpretation is said 
not to apply to royal grants made upon a valuable consideration ; 
Kent’s *Com. ii, 656. (Ibid.) , 1 

(v) ” At all events, whatever may have been the old rule, one consistent with 

justice and common sense now prevails, and it has been expressed in 
a recent case ; upon a question of the meaning of words the same rule 
of common sense and justice must apply, whether the subject matter of 
construction be a grant from the Crown or from a subject ; it is always 
a question of intention, to be collected from the language used with 
reference to the surrounding circumstances : Per Sir John Coleridge 
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8. 9] Aot XV of 1805 (the cbowk gbants act). 

“ Crown grants. . . . tenor '’—{Continued) 

a—NATUBE OP GBANT DETERMINING FACTOR— FORM— RESUMPTION— 
RE-GR ANT--(Co»^iwi4«d) . 

delivering the judgment of the Privy Council (present Lor(^ Kings- 
down, Dr. Lushington, Lord Justice Knight Bruce, Sir Edward 
Ryan and Sir John Coleridge), in the case of Lord v. Co7mnissi(mers 
of Sydeney, 12 Moore (P.C.) 497. J 

(vi) ** All grants from the Crown are matters of public record *Thc kin^ cannot 
grant or take anything but by matter of record. * * * It hath this 
sovereign privilege that it is "proved by no other but by itself. 3 Inst. 
71, Roy^l franchises never pass by assignment without special words in 
the crown’s grant (year Book, 30 Edw. I): and it is said that a royal 
franchise does not pass to the assignee of him to whom it was 
granted. {Ibid,) K 

^ (vii) As to the necessity of express words to convey property of the Grown by 
reason of prerogative, see Duke oj Beaufort v. Mayor of Swansea^ 3 
• Ex. R. 413, and Attomey-Gene^'al v. Persons^ 2 C. and J. 279. (Ibid*) 
• (viii) In the latter case the Court said : ‘The rules of construction upon grants 

from the Crown arc much more favourable to the grantor than the 
rules of construction upon grants from the ordinary person. But 

* this docs not mean that a forced construction to be put upon the 
words in favour of the Crown, but only that where there is a doubt 

^ they shall be interpreted in its favour contrary to the ordinary rule 

* by which vey'ba fortius accipiuntur contra proferente^n : a rule, how- 
ever, which the Court said in Lindus v. Melrose, 27 L.J. Ex. 329, 
ought to be applied only where other rules of construction fail. If the 
King’s grant can endure to two intents, it shall be taken to the intent 
that makes most for iihe Kind’s benefit ; Com. Dig. Grant (G. 12) ; 

• see Jeioson v. Dyson, 9 M. and W. 549 ; Doed, Devine v* Wilson, 
10 Moore, (P.C.) 502. {Ibid.) h 

^(ix) “ In the absence of any reservation to the Crown of any right of killing or 
taking wild cattle on lands granted or demised in a Colony by the 
Crown, such right is included in the grant or demise : The Falkland 
Islands Company v. The Queen, 2 Aloore (P.C.) (N.S.) 266. {Ibid.) M 
(x) “In an opinion given by Sir A. Gockbarn, A.G., and Sir R. Bethell, S.G. 
August 1854, on certain questions relating to the fishery revenues in 
Newfoundland and including a question as to the extent of a Crown 
grant, they said : — 

“The meaning of the term ’ coast ’ in the grant must, as it scorns to us, bo 
taken to moan the shore of what may be properly called the sea. 
Such is the ordinary acceptation of the term and we see nothing to 
vary its sense in the present instance. Wo cannot, therefore, go the 
length of the opinion given by Sir F. Pollock and Sir W. Pollett, 
that the term ‘ coast * will include the shores and bays, inlets and 
J* rivers where the tide flows. It may or may not comprehend the 
shores or bays and inlets, according to circumstances. We think it 
does not include the shores of rivers. * * * The grant from the crown 
vested in the owner of the soil, except a particular 500 feet. The sea 
^ ^ having swallowed up the latter, there can be, so far as the grant is 

concerned, no pretence for calling on the owner to make good 
the lossB and there is no prerogative right in the crown to land so 
pircumstanced, (/did.) 
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Aot XY of 1895 crown grants act). [8. 3 

“ Crown gnats .... tenor ’’—(Continued). * 

E.— NATUBTi OP GRANT DETERMINING FACTOR— FORM— RESUMPTION— 

RE-GRANT — iContmued). ^ 

^ (xi) ‘‘In The Lord Advocate v. Hamilton^ I MacqueeHy H.L. 55, whore the 
Grown claimed the bed of public navigable river which by an act of 
^ Parliament had been vested in trustees, on the ground that by saving 

clause the rights of the crown had been reserved, Lord Brougham 
t said : “you cannot out of this saving clause construe any right to be 

given to the Crown. Thn right which the Grown had independently 
of it, and proviousJy to it is saved and nothing more. The Crown is 
not to have its rights lessened or diminished ; but nothing whatever 
is given to the Grown by the saving clause except the mode of ascer- 
taining its rights by petition to the Court of Session. As generally 
speaking, you cannot raise out of a proviso or an exccptic/U in a statute 
any affirmative enactment, so you cannot, gonorallyen speaking, <».raise 
out of a saving, clause any affirmative or positive right whatever. 
(Ibid,) ■ 0 

(3) Grant of taluk in Oudh— Sanads, successive— Sanad granted in substitution for 
another— Imposition of rule of Inheritance contrary to Hindu Law— Validity 
—Executive act in times of peace —Effect —Crown Grants Act (XY of 1895), S.3. 

Before the annexation of Oudh and the proclamation of confiscation, a taluk 
was held by a person with whom subsequently a summary ^settlement 
was made and who in 1859 obtained a sauad purporting in terms to bo 
a grant of tho taluk to him and bis heirs. No particular line of 
inheritance was indicated in this sanad. After his death, the person 
who succeeded him as kis heir accepted in 1861, another sanad which 
imposed a rule of descent different from that laid down b^' law. 9 G> 
W.N. 1009. P 

Uehl — That it was competent for the latter who became absolutely entitled-, by 
inheritance to everything that passed under the earlier grant to 
surrender it in consideration of a re-grant of the same estate on new 
terms. 9G.W.N. 1000-27 A. 634 (P.C.)- 15 M.L.J. 352 = 2 C.L.J. 194 
= S O.C. 317. Q 

Held /wrf/ier —That all doubts regarding the validity of the second grant have 
been removed by the provisions of S. 3 of the Crown Grants Act. (75td.)R 

Quaire. —Whether after peace has been established in a newly acquired territory 
a Government can by an executive act create a line of inheritance 
difTcrent from that laid down by law. 9 C.W.N. 1009 (1010). S 

(4) Grant of village by Government— Existing rights of third person not extinguished. 

Tho grant by Government, whether native or British, of a village, is V'^bject to 
all existing rights against Government, whether or not tho deed of 
grant contains an exception or reservation of such rights. Government 
cannot, therefore, by the alienation of its own rights in a village, even ^ 
where the sanad purports to grant the village as a whol(\. extinguish 
or aOect any substantive right theivsin appertaining to third persons, 
or convey to the grantee any larger or better estate or interest than 
that vested in Government. 4 B. 643. , T 



11 


8 . 8 } 


Act Xy of 1888 (the crown grants act). 


/• — ** Cro wn grants .... tenor ' *---(Continued ) . 

K.— NATUBE OF GBANT DETERMINING FACTOR— FORM— RESUM PTION— 
BE-GRANT — {Continued), 

(4-a) Self-aoqulBition— Grants by the Sovereign. • 

Grants by the Sovereign power to a person governed by the Mttakshara arc 
often self -acquisitions, but this would not be the case where the 
grant is made in return for services which have been rendered at the 
. expense of the joint family. Property acquired by a grant under 

such circumstances would be family property, over which the grantee 
would have no power of disposition by Will as against his joint son. 
3 I.A. 370, R. 11 G.P.L.R. 133. U 

(5) Exemption of documents from stamp duty. 

Sauads, inam title-deeds and other documents purporting to be or to evidence 
grants or assignments by Government of land or of any interest in 
• •land arc exempted both from stamp duty and registration [S. 3 (1), 

Stamp Act, 1399; S. 17 (yj ; 90 (d), Registration Act) ; 19 G. 742 
(74G)]. Y 

N.B. — So a grant may be made in any way. E.G. see 19 C. 742, infra, W 

(C) Grants by Government exeiApt from Registration. 

A letter from the Agent to the Governor-General to the Nawab of Murshidabad 
announcing the bitter’s position and income and informing him that 

* « he was to have the state lands and jewels was held to be exempt from 

registration. 19 0. 742 ; (9 G. 704;. X 

(7) Grant— Construction— Intention. 

“ Upon a question of the meaning of \yords the same rules of common sense 
and justice must apply, whether the subject matter of construction 
be a grant from the Crown or from a subject ; it is always a question 
of intention, to be collected from the language used with reference to 

• • the surrounding circumstances.” 12 Mad. P.G. 497. Y 

(6) Grant to be in writing. 

But in England, and so it is conceived it would bo in India, all grants must 
be in writing. ” The King cannot grant or take anything but by 
matter of record. It hath this sovereign privilege that it is proved by 
no other but by itself.” 3 Inst. 71. Z 

(9) Royal franchise, passing of. 

Royal franchises never pass by assignment without special words in the 
Crown’s grant. Year Book, 30 Ed. I. A 

(10) Act to be construed strictly. 

But an Act which is arbitrary ought to be construed strictly, and the Courts 
» should not extend its operation further than the language of the 

* Legislature requires. 1 Bom. 523; Sussex Peerage, 11 Cl. & F. 36; 8 

Jur. 793. B 

In the Sussex Peerage, 11 Cl. & F., 36 ; 8 Jur. 793, held “If the words of 

* the Statute arc of themselves precise and unambiguous, then no 

* more can be necessary to expound those words in £hcir natural and 
ordinary sense. The words themselves do, in such case, best declare 
’ the intention of the legislation. ” C 



' 18 Act AY of 1866 (the crown grants act). tS* 8 

Crown grants — tenor "—{Contimied). « 

B.— NATURE OP GRANT DETERMINING FACTOR— FORM— REBUMPTIONx- 
RE-GRANT— (Con^iniMd). 

« 

(11) Sitving olaoBe !n Aot in favour of Grown. 

A saving clause in an Act in favour of the Crown refers to rights of property 
^ or rights in the nature of property which belong to the Crown as 

Crown property. Corporation of Yarmouth v. Simmons^ 10 Ch. D. 

1 518 (527. 528). . D 

(12) Resumption- Re-grant. 

The Government sometinxes declares certain Zemindaries to be impartible, 
succession to which is also sometimes made* subject to the approval 
of a special officer. The question whether such an order is legal or 
illegal must bo determined by the nature of the tenure. See 12 M. 
I.A. 1;9M.I.A. 606. B 

Example. » 

In the year 1767, F., the then reigning Rajah of Hunsapore having rebelled 
against the British Government, was expelled by for(A3 of arms, and 
the Raj confiscated by Government, who kept possession of the same 
for upwards of twenty years, and ultimately, in 1790 granted the 
Raj to C., a younger member of thef family of F., on \vhom, some 
years afterwards, the Government conferred the title of Rajah. Hold 
— that, although the Zemvndary was to bo treated as the self-acquired 
estate of C., yet that the grant boing from the ruling po;^cr, in the 
absence of evidence of the intention of the grantors to the contrary, 
carried the incidents of the family tenure as a Raj as the Govern- 
ment’s intention must be taken to have been to restore the estate as 
it existed before its confiscation, with no charge other than that as 
affected F. and his descendants, and was nojb, therefore, the creation 
of new tenure, but simply a change of tenant, by the exercise of a 
vis major. 12 M.l.A. 1 (34)=9 W.R. 15 P.C. (9 M.I.A. 606, F. ; F. 
13 M. 406, 29 C. 828, 11 C.W.N. 655 ; 28 M. 130). » , P 

(13) Inpartibility of Zemindar! shown by evidence— Grant by sanad in 1802 of 
Zemindar! without change of rule of auocession by primogeniture— Madras 
Regulation XXY of 1802. 

The question whether an estate is impartible and descends by the law of pri- 
mogeniture, or is subject to the ordinary Hindu law of inheritance, 
must be decided in each case according to the evidence given in it. The 
result of the evidence in this suit was to show that before, and in the year 
1802, the Zemindar was in possession of his zemindari (Devarakota, 
by right of primogeniture, as an impartible estate and that he was so 
regarded by the Government. 

On the passing of Madras Regulation XXY of 1802, and the issue to him of a 
sanad-i-milkiyat-i-istunrari, in accordance with it, he acquired a 
permanent property in zemindari lands at a fixed assossmeut, but they 
remained heritable as before ; the estate remained entire ;*"aad there 
was no evidence of any intention on the part of the Government to 
alter the nature of the tenure. What was said in the judgment in the 
Hansapur case ( = 12 M.l.A. 1) was applicable bore. The estate conti- 
nued to bo impartible, and the rujo of succession to it Was not altered. 
It descended by the rule of primogeniture. 13 M. 406 (P.C.) » 17 I.A. 
134. G 
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8. 8] lot XY of 1898 (the cbown geants act). 

♦ Crown grants. . . . tenor (Continued), 

©.—NATURE OP GRANT DETERMINING FACTOR— FORM— RESUMPTION— 

^ RE GRANT — (Continued), 

(14) Raj Beiced by Govenimeiit— Subsequent re-gnant effecting divlBiob of the 
estates— Grant to heir of former holder. 

The East India Company seized an impartible Raj, the holder of whioh bad 
been driven out of the country for acta of rebellion, and placed it 
• under the management of their oiSicers* Subsequently they effected 

(*8 division of the Raj estate, reinstating in one portion of it the heir 
of the former holder, and granting the other portion to members of 
anothcDr branch of the family. 

Heldf that the reinstatement must under the circumstances be treated as pro- 
ceeding from the grace and favour of the Government in the exorcise 

* of their sovereign authority, and the portion restored became thence- 

• t forth the separate self-acquired property of the heir, though with all 

the incidents of the family tenure of the old estate as an impartible 

* Raj. 29 C. 828. (See 12 M.l.A. 1). H 

(15) Hindu Law— Joint family property— Confiscation— Government grant of part of 
property to one member of family— Whether estate comprised in grant was 
Joint ob separate— Separation of one member— His subsequent claim to share 
of Joint property— Partition. 

^ Before the annexation of Oudh, certain estates belonged to an undivided Hindu 
* family consisting of three brothers G, U, K, of whom G, the eldest, was 
the manager. The estates wore confiscated, but the Government made 
G a grant of the estate in suit. G when examined with a view to the pre- 
paration of the kheioat of the estate, stated that he and his two 
brothers were joint in eqilal shares.” The kkewat which was 
• signed *by the three brothers and countersigned by the presiding 
officer, gave, under the head, ” shares of proprietors’* and “names 
^ of zemindars” the names of the three brothers “all three in equal 

shares.” G never disputed the right and the title of his brothers to a 
joint share in the property. 

Held that it must be inferred that, under a family arrangement which could 
not now be questioned, the three brothers became jointly entitled as 
members of an undivided Hindu family to the estate in suit, although 
the Government grant was to G alone. 

The three brothers continued to live jointly until 1867 when U quarrelled 
with G, left the family home and brought a suit for partition. R too 
brought a similar suit claiming one-third of the estate, but he 
remained with G, and withdrew his claim ; G died in 1869 ; U then 
made G’s widow a defendant, and a decree was made by consent 
giving U one-third of the estate. R made an arrangement with G’s 
« widow who executed a Will in his favour that she was to remain in 

* possession, and that his rights wore to be in abeyance during her life. 

On the death of G’s widow in 1896, U claimed one-half or in the 
alternative, one-fourth share of the two- thirds of the estate that had 

* been in her possession during her life* time. 

* Heid^ on the evidence, that U had altogether failed to prove that G died 
entitled to either two thirds or one- third of the estate as separate 
^ property ; and that R remained joint with G till the latter’s death, 

• 20— G 
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Act XY of 1895 (the cbowh hbants act). 


[8. 3 


" Crown grants — tenor * '‘^(Contintied ) . 

E.—NATURE OF GRANT DETERMINING FACTOR— FORM— RESUMPTION-f' 
RE GRANT— (Con^iniicrf). 

(* and then became entitled to two- thirds of the estate. 32 A. 415 

(P.C.) = 14 O.W.N. 985 = 12 Bom. L.R. 656 = 8 M.L.J. 193 = 12 
C.L.J. 225. I 

( 16) Raj— Babuana or maintenance grant to younger members— Conflsoation of Raj 
by Government— Effect on grantees- Restoration of Raj-Effect on rights acquir- 
ed from Government during confiseation— Conditions of grant — Breach— For- 
feiture. 

When the question was whether a grant of lands Originally made for the 
maintenance of younger members of the family was resumable for 
alleged breach of condition of the grant, and it appeared that subse- 
quent to the grant the parent estate was confiscatod by Government 
and Government settled with the grantees the lands ,hold by thgm; 

Held, that this constituted a now settlement and when subsequently Govern- 
ment rcvstcrcd the estate to the grantor’s heir, the transaction did not 
operate to recreate the maintenance grant with the conditions. 11 
C.W.N. 655. J 

When Government confiscated the estate all nights of the grantor i^s well as of 
the persons holding lands in the estate lapsed. 

The subsequent restoration of the estate did not destroy rights acquired whilst 
the estate was under forfeiture {Jbid.) Sec, also, 29 G. 828. K 

(17) Parlakimidi, zemindari of— Forfeiture— Re-grant— Nature of tenure— Owner- 
ship if passed to zemindar - Adverse possession— Acquiescence under mistake 
—Estoppel. 

Prior to the forfeiture by Govomiment of the Parlakimidi zemindari in 1800, 
the Maliahs (certain hill tracts to the north of the zcmiqdari) formed 
part of the zemindari. The inhabitants of these hill tracts, the Savaras, 
wore once a turbulent people and in order to control them and to de- 
fend the passes to the plains, the country was divided into Multahs 
or forts and each placed under the control of a local chief or Bisoyees. 
The Bisoyees held the IVIuttahs on a mere service-tenure paying an an- 
nual sum to the zemindar by way of kattubadi or quit-rent — an 
arrangement, not unlike that which prevails in other hill tracts in 
India. In 1802, the zemindari of Parlakimidi was re-granted to the 
zemindar in permanent settlement, but Government advisedly retain- 
ed possession and control of the ^'landsheld by the Bisoyees.” Held — 
that by this and similar expressions were meant the entire Muttas 
which made up the Maliahs and not merely the lands under the direct 
cultivation of the Bisoyees inasmuch as the benefits enjoyed by them 
included not only those lands but also fees and other dues received by 
them from the Savaras throughout the whole of the Muttas. 28 Mt 

130 (P.C.)=9 C.W.N. 553=1 C.L.J. 460. « L 

» 

Held further — That the proprietary right in the Maliahs did not pass to the 
zemindar when the Maliahs were again placed under the control of the 
zemindar in 1823 and the Bisoyees required to pay their quit-rent 
through him, and when again in 1825, in consideration of a grant to jihe 
zemindar of certain villages situated outside the Maliahs, the zemindari 
was charged with the tribute payable by the Bisoyees to Government 
(Ibid.) M 



Act XY of 1895 (the cbown grants act). 


2f 


8 . 8 ] 


“ Crown grants — tenor "—{Cmtimied). 

®.— NATURE OP GRANT DETERMINING FACTOR— FORM -RESUMPTION- 
RE GRANT— (Con<mM«J). 

From 18.30 to 1890 the zemindari had been managed by the Coart (ft Wards. 
During the whole or part of this period the Court of Wards worked 
the forests of the Maliahs for the benefit of the zamindari in the 
mistaken belief that it belonged to the zamindari and other Government 

. officials acquiesced therein. The Government officials under the 

same mistake also encouraged the expenditure of zemindari funds 
upon the making of the roads ^n the Maliahs. But on the first 
occasion that a claim of ownership was distinctly put forward by 
the zemindar it was repudiated by Government. 

Held— That the Courts in India were right in holding that the zemindari had 

• failed to make out a title by adverse possession (Ibid.) N 

t Also^Vhat these facts did not estop the Government from claiming ownership 

of the Maliahs. (Ibid.) 0 

• 

*(18) Grant of zemindari by Government to the heir of last holder — Indents— 
Partibility. 

A ^emindari held on military tenure ceased to be so hold long before the 
permanent settlement in 1802. After the settlement it was sold for 
the debts of the zemindar and bought by the Government, who sub- 

• sequontly re-granted it to the eldest son of the last zemindar with 
un jstrained powers of alienation according to Hindu Law. From 
these facts no inference can be drawn that the Government intended 
to or did burden the zemindari with the incident of impartibility, 
which is an exception to the ordinary Hindu Law. 11 M. 380. P 

(19) Zemindari— Present partibility of a zemindari existing before 1789 —Subse- 
quent grants by Government— Absence of intention to grant it as impartible— 
Sanad^i-milkiyal^histimrari. 

• * Though a zemindari may have been originally held on military tenure, and may 

have been impartible, yet, the subsequent dealings with the estate, the 
nature and terms of the grants under which it has been held throughout 
the present century, the absence of proof of any usage or practice of 
impartibility in the succession to the estate, contrary to the ordinary 
Hindu Law of succession, and the character of the estate in that it is in 
no way distinguishable from an ordinary zemindari subject to the pay- 
ment of a fixed assessment of revenue, may all lead to the conclusion 
that the zamindari is now a partible estate in a question of succession. 

With respect to the Memngi zamindari, it appeared from the kabuliyat or ins- 
trument of assent to the sanad-i-milkiyaMstwirari of 1804, that the 
latter was in the ordinary term of such grants, and there was no 
ground for inferring that the Government intended to create an im- 
partible zemindari, or to restore an old one with impartibility attached. 
In 1835, there was, for a second time, such a dealing with the estate 
by the Government in granting it again by saiiad, as showed that there 
was no intention to the effect above mentioned. The case of the 
Ilansaptir zamindari (12 M.I.A. 1) situate in Behar, as to which 
their Lordships ir! 1867 held that it must be taken to retain its pre- 
vious old quality of impartibility, after having been granted in 1790. 
was distinguished. 14 M. 237 (P.C.) - 18 LA. 46. Q 
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Crown grants . . . . tenor y^{CoMluds^. 

E.— NATURE OP GRANT DETERMINING FACTOR -FORM— RESUMPTION-' 
RE GRANT-(Conc2t<(2«d^ 

In the present instance/* their Lordships said “ the grant followed on a pur- 
chase of the property by the Government. It was given, on the soli- 
citation of persons who had a claim against the Government, to one 
who, though no doubt the son of the former zemindar, might have 
• had no such grant, but for the intervention of those pefsons who 

were attached to him ; and there is nothing in the terms of the grant 
to support the coijtention of the appellant. 14 M. 287 (246) (P.C.), 
affirming 11 M. 380. r. R 

(20) Suit for poseesalon of land— Proof of pouesBion for 20 years by claimant— 
Onus on the Crown to prove BubBisting title— AdverBC posBCBBion, proof of— If 
unneoessary. 

In a suit for possession of land, it was held, though the title V/as originally in 
the Crown, still, if tho possession of the claimants for 20 years is 
proved, then the burden is on the Grown to prove that^t has a sub- 
sisting title by showing that the possession of the claimants commenc- 
ed or became adverse within the period of limitation. It is not 
necessary for the claimant to prove ddversc possession forrsixty years. 
9 M. 176 ; 16 M. 315 and 19 M. 166, F.\ 7 M.L.T. 128. 8 

(21) Procedure— Resumption of Crown grants. 

In the absence of any procedure prescribed by law for the resumption of Grown 
grants it is manifestly proper and convenient that a notice should be 
given, even though it be not strictly necessary. Thomas v. Sher- 
wood, 9 P.G. 142 (148). T 
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Transfer of Properly Act, 1882, Grown Grants — Exemption, K, 2. 

not to apply to Crown Grants, S. 2, 3, 4. 
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THE POWERS-OF-ATTORNEY ACT, 1§82. 

(ACT VII OF 1882.) 

STATEMENT OF OBJECTS AND EEASONS. • 

As the law stands, the donee of a power *of -attorney, when executing an instru- 
ment pursuant to the power, must sign, and where sealing is required must seal, in his 
principaFs name. The first object of this Bill is to render it legal for such donees to 
execute in and with their own names and seals. The law respecting the execution of 
instruments under powers-of-attorney will thus be made accordant with what will be 
the rule in England from and after the 31st December, 1881, and with what is believed 
to be td*a practice* in the North Western Provinces, British Burma and, probably, 
elsewhere in Iqdia. The section effecting this is copied from S. 46 of the recent 
Statute 44 & 45, Vic., C. 41, which takes effect from the close of the present year (1881). 

The second object of the Bill is to preclude doubts as to the liability of a donee of 
a powor-of-attorney who makes payment in good faith after the donor of the power has 
died or become lunatic or bankrupt or insolvent or has revoked the power, when the 
fact of death, lunacy, bankruptcy, insolvency or revocation was not known to the donee 
at thf time of making the payment. The section effecting this is copied from S. 47 
of the Statute above-mentioned, and merely extends to all attorneys the rule as to 
trustees, executors and administrators making payments under powers, which has been 
in force in British India for the last fifteen yBAVs^See Act XXVIII of 1866, S. 39. 

The third and last object of the Bill is to provide for the deposit of instruments 
creating powers of attorney, and for the evidence of the contents of such instruments. 
The section eljecting this is copied (with the modification necessary to adopt it to 
India) from 44 & 45, Vic., C. 41, S. 48. 

SJMltiA : ) Whitley Stokes. 

The mk October, 1881. ) K. j. CROSTHWAITE, 

Offg, Secy, to the Qavt. of India, 

PROCEEDINGS OF THE COUNCIL, DATED 
7 th December, 1881. 

POWERS-OF-ATTORNEY BILL. 

The Hon*ble Mr. Stokes introduced the Bill to amend the law relating to Powers- 
of-Attorney, and moved that it be referred to a Select Committee consisting of the 
Hon’ bio Messrs. Gibbs, Reynolds and Evans and the Mover. He said that, as the law 
stood, the demee of a power-of-attorney, when executing an instrument pursuant to the 
power, must sign, and* where sealing was required, must seal, in his principal’s name. 

The first object of this Bill was to render it legal for such donees to execute in and 
with their names and seals. The law respecting the execution of instruments under 
Powgr-of- Attorney would thus bo made accordant with what would be the rule in 
England from and after the 3lBt December, 1881, and with what was believed to be 
the practice of the natives in the North Western Provinces, the Punjab, British Burma 
and probably. Elsewhere in India. 
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The seotion efieoting this was copied from S* 46 of the xeoent Statute 44 aod 
46, Vio. C. 41, which took effect from the close of the present year. , 

The second object of the Bill was to preclude doubts as to the liability of a donee 
of a poyror-of-attorney who made payments in good faith after the donor of the power 
had died or become lunatic or bankrupt or insolvent, or had revoked the power, when 
the fact of death, lunacy or bankruptcy, insolvency or revocation was not known to the 
donee at the time of making the payment. 

Tlje section effecting this was copied from S. 47 of the Statute above-mentioned, 
and merely extended to all attorneys the rule as to trustees, executors and ad- 
ministrators making payments under powers, which had been in force in British India 
for the last fifteen years — See Act'XXVlIl of 1866, S. 89. , 

The third and last object of the Bill was to provide for the deposit of instruments 
creating powers-of -attorney, and for the evidence of the contents of such instruments. 

The seotion effecting this was copied (with modifications neoesscyry to adapt it to 
India) from 44 & 45, Vic. 0. 41, S. 48. ^ ^ 

It might also be worth while to declare (in accordance with S. 40 of that Statute) 
that married women, whether minors or not, should have power to appoint attorneys 
on their behalf for the purpose of executing a deed cr doing any other act which they 
might themselves execute or do. 

The matter would be considered by the Select Committee to which ^e hoped the 
Bill would be referred. 

The Motion was put and agreed to. 


PEOCEEDINGS OF THE COUNCIL, DATED THE 
23rd Febraaiy, 1882. 

POWEB8-OP-ATTOBNEY BILB. • 

The Hon*blc Mr. Stokes al.so moved that the Report of the Select Committee on 
the Bill to amend the law relating to Powers-of- Attorney bo taken into conside^’ation. 
He said that in this little Bill the Select Committee had only made one or two un- 
important changes. They had added a section equivalent to 44 & 45, Vic. 0. 40, 
declaring that married women, whether minors or not, should have power to appoint 
attorneys on their behalf, for the purpose of executing a deed or doing any other act 
which they might themselves execute or do. They had repealed Act XXVIII of 1866, 
section 39, which would be rendered useless by the enactment of S. 8 of the Bill. And 
they had postponed the commencement of the Act to the 1st May, 1882. 

The Motion was put and agreed to. 

The Hon'ble Mr. Stokes then moved that the Bill, as amended, be passed. 

The Motion was put and agreed to. 



THE POWERS-OF-ATTORNEY ACT, 1882 ^ 

ACT VII OF 1882. 


[Passed on the 2Mh February, 1882.] 
HISTORICAL MEMOIR. 


Yo|p. 


No.^of Act. 


Name of Act. 


3882 


VIT The Power of Attorney 
Act. 


How affected. 


Rep. in part, Act XII of 1891 ; 
Act VI of 1900. 


An /fcfc to amend the law relating to Powers-of-Attoimey 2. 

For the purpose of amending the law relating to Powers-of- Attorney ; 
It ft hereby enacted as follows : — 


Short title. 

Local extent. 
Commencement. 


/. 


1 . This Act may be called the Powers-of- Attor- 
ney Act, 1882 : 

It applies to tlie whole of British India 3 
and it shall come into force on the first day of 
May, 1882. 

(Notes). 

“ The Powers-of- Attorney Act, 1882. " 


(1) Statement of objects and reasons. 

For , see Gazette of India, 1881, pt. V. p. 1473. See .supra. A 


(2) Proceedings in Councii. 

For , see Gazette of India 1881, Siipplcmetit, p. 1409, Ibul. 1882, 

Supplement, p. 204 ; see supra, B 

(3) Object of the Powers-of- Attorney Bill. 

(a) The first object of this Bill is to render it legal for the donees of powers-of- 
attorney to execute in and with their own names and seals. [See 
• Statement of Objects and Reasons, supra.] C 

fb) The second object of the Bill was to preclude doubts as to the liability of 
a donee of a power-of-attorney who made payments in good faith 
after the donor of the power had died or become lunatic or bankrupt 
or insolvent, or had revoked the power, when the fact of death, 
' lunacy or bankruptcy, insolvency or revocation was not known to the 
donee at the time of making the payment. [S^e Proceedings of 
Council, supra ] . D 

21 -^ 
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L-~-**ThePower8^oUAiiora9y Act, i882 *'^{C<mcluded), 

(c) The third and last object of the Bill was to provide for the deposit if 

iostruments creating powers-of-attorney, and for the evidenoe of^the 
, contents of such instruments. (Ibid.) * E 

(d) It might also be worth while to declare (in accordance with Ss. 40, 44 and 

46, Vic., 0. 41 that married women, whether minors or not, should 
have power to appoint attorneys on their behalf for the purpose of 
^ executing a deed or doing any other act which they might themselves 

execute or do. {Ibid.) F 

The law relating to Powera^ot •attorney*** 

(1) Power— Power-of-attorney. 

(a) Power is an authority which one man gives another to act !or him or to do 
certain acts. An authority enabling one person to, dispose of an 
interest which is vested in another. Mozley and Whitley’s Concise 
Law Dictionary. 

(h) A power of attorney is a ’’delegation of authority in writing, by which 
one person is empowered to do an act in the name of another and that* 
is an appointment of an attorney. Then it is said in Com. Dig. Tit. 

’ Attorney ’ an attorney is he who io appointed to do an;jrthing in the 
place of another, and ho has general authority, or a special one for 
some particular purpose.” P^r Pinal, C.J., “It is not necessary in 
order to make a man an attorney that he should have a discretion ; it 
is enough if he is authorised to do an act in the name of another. 
“Per Gresswell, J., Walker v. liemmictSt 15 L.J.C.P. 174; and see 
Queen v. Keik, 12 A.D. and E. 559. 0 

(c) Power or letter of attorney is a writing authorising another person who in 
such case is called the attorney of the party , appointing him to do any 
lawful act in the stead of another ; so as to receive debts or dividends ; 
sue a third person ; transfer stock or give possession upon a deed of 
feoffment. Tomlins' Law Dictionary. , 

id) Power is an authority to dispose of any real or personal property independ- 
ently of any estate or interest therein. This may be either because 
the person entitled to exercise the power (who is called the donee of 
the power) has no interest whatever in the premises, or because it is 
desired to enable him to dispose of the same further or otherwise than 
his own interest would warrant ; as in the common case of a parent 
having a life interest in a fund, with power to appoint the shares to 
his children after his death. If the donee of the power be one who 
has no interest in the property in question, the power is called a 
power collateral or in gross, or nakedt or a power not coupled with an 
interest, or a power appendant or appurtenant . — Mozley and 
Whitely’s. Concise Law Dictionary. 

(e\ A power, then, is a method of constituting any given person the owner of 
property otherwise than by the ordinary methods of grant, conveyance 
and testamentary disposition. The exercise of the power is called an 
appointment; and the persons taking the property under such an 
appointment are called appointees, and not grantees or assignees. Pilo- 
perly speaking, therefore, every power as above defined, is a power of 
appointment. A power of sale is a power of appointing a purchaser ; a 
power of leasing is a power of appointing a person as lessey, &c. (Ibid.) H 
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2.—'* The iawreimtiag to Powers-oUatioraey ^^—(Gmtinued). 

1%) Poweri— Different kinds. 

(fa) Powers are either general or special (or particular) ; the former enabling 
the donee of the power to appoint to any one ho pleases and even to 
himself ; the latter enabling him to appoint among particular indivi- 
duals only, or not at all. There is also the following distinction 
between these two kinds of powers, ws., that the general power, 
. when exercised, dates from the exercise thereof, and not* earlier, 
while the special power, when exercised, dates from the creation 
thereof, which is necessarily an earlier period than that of the exer- 
cise.— Brown’s New Law Dictionary. 

(6) Powers arc either general or special^ i.e., general in respect of the conduction 
of all of a person’s affairs, as where he leaves the country ; special in 
respect of any one or more named matters, as to receive money. This 
* instrument gives the attorney authority to aot in his name exactly as 

the party giving it would himself do, until revocation. — Tomlins’ 
Law Dictionary. 

(c) A mixed power is one which is neither exclusive or distributive, but 
enables the doiyae either to give the whole to one member of a class, 
' or to apportion it amongst such members as he may select. — Raw- 
son’s and Remnant’s Pocket Law Lexicon. 1 

( 3 ) Cbrtain expresBiona explained with respect to ** powers.” 

(а) DONEE. 

The person to whom the power is given is called the ** donee ” of the power. 
Goodeve, p. 298. J 

(б) APPOINTOR. , 

The ’ donor ’ of the ’ power ’ when he exercises it is called the * appointor.* 
[Ibid,) K 

(c) APPOINTEE. 

The person in whose favour the power is exercised is called the * appointee.* 
(Ibid,) L 

(4) Power-of-attorney— Letter of attorney— Procuration. 

(а) This is an instrument by which one person empowers another to act in his 

stead. The donor of the power is called the attorney, or (when ap- 
pointed by a Corporation aggregate to receive administration), the 
syndicate. A power-of-attorney which simply authorise? the attorney 
to appear in an action and confess the action or suffer judgment to go 
by default is called a warrant of attorney. All other authorities are 
called simply power s-of -attorney, the power being special if it is to do 
, one particular act, and general, if to do generally all matters connected 

• with a particular employment. Again a general power -of -aUomey 
may be either limited, as when it leaves nothing to the discretion of 
the attorney ; or unlimited (or absolute), as when it leaves everything 

• to his discretion. — Brown’s Law Dictionary. 

(б) JWhere an attorney sues on behalf of his principal the suit should be 

brought in the name of the person for whom he professes to appear, 
, not in his own.-(l N.W.P. 277) ; 2 N.W.P. 416; 2 N.W.P. 60. M 
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2 .— The law relatlag to Powers^oUatiorney (OfwiWnwed). 

(5) Power of appointment. < 

Whore a man is invested with power to determine the disposition o{ property 
r of which he is not the owner, he is said to have power to appoint such 

property.— Aot X of 1866 (Succession), S. 66, M-1 

N.B. — For oases— See Appendix, 

(6) Power— Delegation. 

^he power cannot be delegated. See Goodove’s Real Property, 6th Ed., pp. 279 
& 290. • H 

Nor can a deputy be appointed by the attorney, unless the deed conferring the 
power expressly authorizes such delegation or appointment. See 1 
Dav. Free. 476, note. See Goodevo’s Law of Real Property, p. 290.0 

(7) Power of attorney— Execution— Evidenoe to show that principalis alive— Con- 
sideration. , f 

(a) A power-of -attorney is an authority from one person to do an act in the 
turn, stead, or place of another : as, in the case of^ feoffment, a 
letter of attorney to deliver seisin to the feoffee, which must be by deed * 
and must be executed in the life-time of the donor. Co. Lott 61 (6) 
52 (6), cited in Goodeve*s Real Property, 5th Ed., p. 289^ P 

(h) Hence it came to be necessary in making out title to property that, where 
any deed had been executed by attorney, the power should be produced 
and evidence given of the principal having been alive at the tiilie of 
its being acted upon. [Note to Smart v. Sanders, 5 G.B. 917 ; and 
Dart V & P. 347.] See Goodeve’s Real Property, 6th Ed., 289. Q 

(c) Where it had not been given for valuable consideration, it was also revocable 

at any time by the ^onor, and was liable to be suspended by his 
mental incapacity; therefore, in every such case, it was^further neces- 
sary that inquiry should be made whether the power had been revoked 
prior to its apparent or proposed exercise, lb., and 592. (Ibid), R 

(d) Whore the conveyance, on sale or mortgage, was executed by Attorney, 

the practice was to retain, or deposit in the names of trustees at the 
risk of the vendor or mortgagor, the purchase or mortgage-money, until 
satisfactory evidence had been adduced of the validity of the power at 
the date of the execution of the conveyance. Dart, V & P. 847. (Ibid),S 

(e) Now in cases falling within the Conveyancing Act, 1882, 46 & 46 Viet., C. 39, 

Ss. 8, 9, it is necessary for a purchaser to ascertain the facts of the 
principal being alive and the power being in force at the time of the 
conveyance being executed. Goodeve’s Beal Property, 5th Ed., p. 289.T 
(y) (i) These cases are where the power of attorney has been created by an ins- 
trument executed after 1882, and either is given for a valuable consi- 
deration, and in the instrument creating it is expressed to be irrevoc- 
able. 45 & 46, Viet., 0. 39. S. 8. (Ibid), U 

(ii) Or, whether given for a valuable consideration or not is ip the instru- 
ment creating it expressed to be irrevocable for a fixed titne therein 
specified, not exceeding one year from the date of the instrument. 
Ib., S. 9. (Ibid), U-l 

8) Construction of power-of-attorney. ^ 

(a) A power-of-attorney should be construed strictly— Story on Agency, S. 68; 
14 B. 690 (693) ; U.B.R. (1902), 3rd Qr., Power of Attorney, 6 (7) ; 
6 M.I.A. 27; 8 0. 934 ; 10 C. 901. ' , Y 
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Z — ** The taw relating to Powers^of •attorney '*—(Contiwued)* 

« (6) Powers-of-attorney are to he construed strictly, that is to say, that where 

an act purporting to be done under a power-of-atiornoy is challenged 
• as being in excess of the authority conferred by the power, it js neces- 

sary to show that on a fair construction of the whole instrument, the 
authority in question, is to be found within the four corners of the 
instrument, either in express terms or by necessary implication. 
Bryant v. La Banque Du Peuplet (1893) A.C. 170 ; cited in G C.L.J. 

* 491 (500) ; U.B.R. (1902), 3rd Quarter, Power-of- Attorney ,'6 (7) ; 8 

C. 934 ; to C. 901 ; 14 B. 590. W & X 

(c) A general power-o£-attorncy does not necessarily imply an unlimited autho- 

rity to* borrow, and the general words in a power-of*attorney confer 
upon the agent only, such general powers as are necessary to carry out 
the special powers. 3 Ind. Cas. 330 [6 C39, 22.]. Y 

(d) When a person holds a general power of attorney for another, ho is at 

g .^liberty to refuse to accept service of summons and appear in a suit 

brought against the principal ; in other words, he may act upon the 
• power or not, as he may think proper. 8 C. 317. Z 

*(9) Power-of-attorney — Construot—Power to dispose of property. 

(a) “A power to dispose” would include any disposition by way of sale, mortgage, 

, charge, oxchaifge or lease. It might also include a power of gift, but 
this power would be dependent upon the consent of the beneficiaries. 
Ph. & Trev. 405 ; but see infra. A 

• (5) A power-of-attorney authorized the holder “ to dispose ” of certain property 

in any v Ay he thought fit. 

Held, that the word “ dispose ” was not used in any technical sense, and that 
the holder of such power had no authority to mortgage the property. 
14 B. 590 (5 M.I.A. 27,2?’.)., B 

(10) Power (0 prosecute and defend suits. 

(a) The nature and limit of the powers given by a power-of-attorney depend on 

the terms of the power-of attorney. A power-of-attorney given to an 
» • agent to prosecute and defend suits, was held, on a perusal of the 

terms, not to authorise the power holder to refer questions to arbitr- 
ation. 6N.W.P. 210. . . . ® 

(b) T, having frequent occasion to prosecute and defend suits in different 

Courts, and being unable to give his personal attention to them, exe- 
cuted a power-of-attorney in S’s favour, whereby he authorised S to 
watch the cases on his behalf, to appoint any pleader cr mookhtar ; 
to receive, after giving a receipt for the same, any money deposited 
for, and due to him from the Courts ; to act on his behalf in cases of 
Dakhil-Kharij, and obtain the entry of his name after getting the 
names of other persons expunged; to purchase villages with the money 
due under decrees ; to file on his behalf receipts, acquittances, razee- 
namahs, and other documents ; and to got back deeds and decrees 
• and give receipts and acquittances. Held, that the terms of the 

* power-of-attorney did not authorise S, to refer questions to arbitra- 

tion. 6 N.W.P. 210. ® 

(11) Power— Principal and agent— Power to sue given to an agent, extent of— 
• Vakil, reasonable remuneration to, under such power. 

* A mere power to sue doe^not authorize an agent to do more than employ a 
vakil on the terms of paying him a reasonable remuneration. 10 B. 
18. ■ ® 
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2 .— The law relating to Powera^oUattorney **-^{Continmd)- 

(12) Power to carry on buBineia of firm. ^ 

Whore a powor-of-attorncy authorises the plaintiff to carry on the business of 

« the ffrm, the power cannot be stretched to include the win^ing-up of 

it altogether, by a dissolution of partnership. The plaintiff has no 
right to sue for dissolution of partnership. U.B.B. (1892-*96), 526. F 

(13) Power to sell, etc. 

^(a) A power **to sell, endorse and assign,” is a power to sell, a power to en- 
dorse, and a power to assign, so that these acts may be done apart 
or together, and the powers are conveyed conjointly and severally. 
6 M.I.A. 27. ‘ «. G 

(6) The power to sell is only a power to sell in the ordinary course of business, 
t.e., for a money price. 8o, where the sale was partly for a money 
priee and partly in consideration of the sale of certain shares at a 
future day, the transaction is not within the power. 9 G. 1 (^1. H 

(c) SALE UNDER POWER— DUTY OF PURCHASER. 

Where shares in a public company are sold under a power, it Is the duty of 
the purchaser, to see that the price was paid to the owner or his 
attorney. Per Wihon^ J., 9 C. 1. I 

(d) A joint and several power authorising *tho holders “to puL'chase, sell, 

endorse, and transfer for the principal and in his name and on his 
behalf all his shares in any public company or society, would not 
justify them to enter into a contract, embodied in bought-and’-sold 
notes, agreeing to sell and to purchase sometime hence at an 
advanced rate on their account, certain shares, the bough t-and-sold 
notes bearing the same date and being one transaction. Per Oarth^ 
CJ. 

It was held that the above transaction was oithet an actual loan, or a 
transaction in the nature of a loan for the purpose of raising money. 
Per QartK C.J., 9 0. 1. ,3 

• o 

{e) The payee of promissory notes of the Bast India Company, by a power of 
attorney, authorised bis agents at Calcutta to “ sell, endorse and 
assign ” the notes. These notes were transferable by endorsement, 
payable to bearer. The agents in their character of private bankers, 
borrowed money of the Bank of Bengal^ offering, as security, these 
promissory notes. The Bank made the advance, and the agents 
endorsed the notes, such endorsement purporting to be as attorney for 
their principal, and deposited them with the Bank, by way of collat- 
eral security, at the same time authorising the Bank, in default of 
payment, to sell the notes in reimbursement of the aidvanoes. The 
agents afterwards became insolvent, and default having been made in 
payment, the Bank sold the notes, and realised the amount of their 
loan. Held, that the endorsement of the notes by the agents of the 
payee to the Bank was within the scope of the authority/ given to 
them by the power-of-attorney, and that the payee could not recover 
in detinue against the Bank. 5 M.I.A. 1. K 

(14) ** Power of sale ” includes power to mortgage with right of sale. 

(a) Where the executors have a power of sale, they have authority to execute a 
mortgage with a power of sale in favour of the mortgagee. 1 A. 
710 (P.B.). L 
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2.^^* The Imw relating to Powers-otmattomey (Continued), 

(6) In England, an exeoufcor may mortgage with a power of sale property 
which wholly vests in him. Bussel v. Plaice, 18 Beav. 21 ; died in 
1 A. 710 (719). M 

(c) Where a Will gave the executor power to sell the property to pay off debts 
incurred by the testator, or if the property was a losing concern, the 
executor was held to have power under S. 90 of the Probate Act, 
, corresponding to S. 269 of the Succession Act, to mortgage |be pro> 
perty in case of necessity. 8 C.W.N. 362. N 

(16) Execator cannot exercise a power of sale by*attoFney. 

Executors cannot exercise a power of sale by attorney. Combe* s case, 9 Go. 
76 (b) ; cited in 1 Will. Exors., 10th Ed., 7 12. 0 

(16) Power of 'attorney by exeontrix—Power by statute— Power by Will— Requisite 
•in India of delegation of agency— Execution of deeds. 

A power-of-attorney contained, amongst others, the power to sell and convert 
« into money “ the goods, effects and things belonging to the princi- 

pal; held, that the word ** things ”in the power included mortgages 
as being things in action, there being nothing in the deed which 
• suggested that the things were to be limited to ** choses-in-possession 
and not to **choses-in-action ;** held, — further that the mortgages 
were capable of being transferred by the attorney (a). 

• 

An executrix is not competent to exercise the power of sale given by statute 
or Will, by an attorney ; there is no distinction between a power 
given by statute and a power given by a Will. 

A power-of-attorney, in so far as it delegates to an attorney power to exercise 
^ the dispretion vested in an executrix, is void. 13 C.W.N. 1190. P 

But where the executrix granting the power was actually present when certain 
deeds or transfer were executed, and her attorney had consulted her 
* in all the dealings and she approved of the same, and thereafter, the 

attorney executed the documents under her approval, and where the 
documents executed did not express whether they were executed 
under a power given in writing or under verbal instructions. 

Held, that the case fell within the legal maxim of ut res majis valeat qiiam 
yareai and that it must be taken that the attorney executed the 
document under the express verbal authority given to him by the 
executrix principal. 13 C.W.N. 1190. Q 

(17) “ Power to mortgage ** doee not authorise a sale. 

A power to mortgage does not authorise a sale, though it authorises a mortgage 
with power of sale. Cook v. Dawson, 29 Beav. 123 ; Bridges v. Long- 
man, 24 Beav. 27 ; In re Chawner’s Will, 8^q. 669; cited in Theob, 
6th Ed., 435. R 

(18) Power to sell or mortgage— Execution of simple money-bond. 

A power to sell or mortgage property for payment of debts cannot be construed 
* to include a power to give a simple money-bond, an instrument of a 

* totally different ^nature and one which is not a means of paying 

debts at all. An instrument of this kind must be construed strictly. 
7C. 263^8 C.L.R. 433. 8 
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2.—^* The law relating to Powers^oi^attorney ^^--iContimted), 

(19) Power-of attorney—ConBtitution of agency by power-of-attorney— Power •io 

borrow money for particular purpose in particular manner-^Binding nature of 
dejit contracted In different manner. ^ 

It is an inflexible rule in the construction of powcrs-of -attorney that the special 
purpose for which the power-of-attorney was given, is first tOjbe re- 
garded, and the most general words, following the declaration of that 
special purpose will bo construed to bo merely all such powers as are 
needed lor its eflectuation. The owner of a ship constituted the 
master thereof as his agent and authorized him by means of a power- 
of-attorney to raise money on the ship’s pstpers for the repair of the 
ship. The power further authorised the agent to do and act in the 
premises as fully and eflcctually to all intents and purposes as ” the 
owner might or could do if personally present. Held that the master 
could not raise money by mortgaging the ship. The authority given 
was not to mortgage the ship, but to pledge the title deeds. C. 

177 (.Ipj).) 6 C.L.J. 490. T 

(20) Pledge of Government securitieB by agent for unauthorlBed loan— Suit for re- 

covery of BecuriUeB by principal from traneferee — Negotiation. 

Whore a person, who was authorised, jointly and severally with another, under 
a power-of-attorney to negotiate, make sale, dispose ot, assign and 
transfer ” certain Government securities, pledged them for a certain 
advance for which he gave a pro-note, signing himself as attorney 
for the owner, held that the owner was entitled to recover the securi- 
ties from the transferee, as the transaction was not authorised by the 
pov^cr. 8 C. 934 ; cm appeal^ 10 0. 901 (P.C.). U 

Even granting the applicability of “negotiation” to Government securities, 
a power to “ negotialc ” them would not authorise an agent to do 
more than put them if necessary, in the name of thp owner. Per 
White, J, 

A power to negotiate Government securities would authorise their negotiation 
by way of pledge. FOr Garth, C,J>, B 0.934; on ajipeal, IOC. 90i (P.C.).Y 

Where a power-of-attornoy authorised an agent to negotiate, sell, dispose of, 
assign and transfer certain Government notes deposited with him for 
safe custody, and to contract for and purchase or accept the transfer 
of fresh Government notes on the principal’s behalf, and for such 
purposes to sign for the principal in such transactions, held, with 
respect to ihe general objects of the power, that the agent had no 
authority to pledge by indorsing one of the notes and borrowing 
money thereon for himself and in fraud of his principal, and that 
the lender of the money acquired no title to the note as against the 
principal. 

If a power to endorse had been expressly given, as in 5 M.I.A. 1 and 5 M.I.A. 

27, it would perhaps have been in the power of the donee, at his dis- 
cretion, to indorse the note converting it into one payable to bearer 
for any purpose. 10 C. 901 (P.C.) = 11 1. A. 94; (on appeal from %G, 
934. W 

5 M.I.A. 1 and 5 M.I.A. 27 have not decided that the words in a power-of- 
attorney are always to be construed disjunctively, though they may 
be so construed. A rule of conf^t ruction, intended to aid in arriving 
at the meaning of the parties, may as well be applied in the construc- 
tion of the power as in that of any otner document. (Ibid.) X 
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S. 1] Act Ifll of 1882 (the POWBBS-OF-AITOIttJEY ACl). 

The iaw reiating to Powera^of^attorney '' ’^(Continued) ^ 

(21) Agent—Power-of-attorney. 

* The petitioner held a power-of-attorney jointly from five powers whiph did not 
authorise him to act generally in any manner in which one or more 
of these live persons might be severally concerned, nor was it suffici- 
ently stamped to cover five separate powers>of*attorney on behalf of 
five individuals. Held, that under this power-of-attorney the agent 

* could not act in cases in which all the executants of the* power^of- 

attorney were not concerned. 1 O.C. 169. Y 

• 

(22) Bank— Bank Maitoger— Private Agent- Bona tides, 

A being in uncontrolled management of the National Bank in Calcutta, and 
purporting to act under a power-of-attorncy« intended *to be given to 
him in his private capacity but adrressed to him as ** Acting Manager 
% • of the National Bank ” by B as constituent of the National Bank 

without drawing any cheque on B’s account, and simply by means 
of transferring in the books of the Bank Bs. 15,000 from B*s deposit 
account with the Bank to the account of one G,' who was indebted 
to the National bank,. purported to make an advance of Rs. 15,000 
• from B to 0;* whereas, in fact, the real transaction amounted only 

to transferring the liability of G to that extent from the Bank 
to B. 

Held that, so far as this transaction was concerned A could not divest himself 
of his character of Bank Manager and that, acting as the agent for 
both parties, he acted to the prejudice of B and to the advantage of 
the Bank, and that there was, in fact, a breach of his duty 'to B to 
which the Bank was a party. Held also, that A was not able under. 
• the pbwer of -attorney to bind B by consenting to any dealings by the 
Bank or G with goods in the Bankas godowns which would prejudice B 

. W.B. (1873) 68. Z 

• ■ 

(23) Contract Act (IX of 1872), S. 25— Attorney, power of— Hooktarnama— Bond to 
secure barred debt whether bindiog. 

A mooktarnama empowering the mooktar to execute bonds in lieu of former 
debts does not authorise the mookhtar to execute a bond to secure a 
debt already barred by limitation. 11 C.L.B. 581. A 

(24) Principal and agent*- Mooktarnama— Power of attorney— Authority of agent, 
limitation of— Gift. 

A Mooktatnama merely gave the mooktar power .to grant ticca and i^ara 
leases, and, when advisable, to sell, mortgage, and make gift of 'the 
whole or portion of the property of the principal. Held, that the 
mooktar had no power to create a permanent tenure. 13G*L.B. 

^ • 247. ® 

(25) Power of attorney to husband— Pan/nnas/r/if lady. 

If a pardanashin lady deliberately makes herself jointly and severally liable 
for a debt incurred by her husband on the strength of a power-of- 
attorney alleged to be given to him by her, she cannot subsequently 
be permitted to turn round and question his authority to pledge her 
, credit. 3 Ind. Gas. 330. ^ 

22— B 
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12 Act YII of 1882 (tek fowebs-of-attobney acy). [Bs. 1 & 2 

i.— “ The law relating to Powers^o1<'attorney (Concittded). 

c 

(26) Coniideratlon for power-of-attorney. 

An instrument executed in favour of a person, authorising him to rdcover a 
' certain sum from certain others and, out of that sum, to pay himself 
a debt already due to him, and also the expense incurred in making 
the recovery is supported by good consideration. 7 6.H.G.B. (A. 
C.) 10. D 

(27) Government, suit by-'Power of attorney to institute suit not necessary. 

In a suit on behalf of the Secretary of State for India in Council no power-of- 
attorncy is required from the Financial Commissioner, Punjab, in 
favour of the Collector authorising him to institute and conduct the 
suit. 84 P.L.R. (1906) = 160 P.L.R, 1906. E 

(28) Summary dismissal of an appeal<-AppeaI -Special power of attorney-- 
Stamped paper for special power-of-attorney. 

A Court is not justified in summarily dismissing an appeal on the ground 
that the special power-of -attorney referred to in Civil Circular I. I is 
unstamped. 16 G.P.L.R. 65. F 

3.-** It applies . . ..British India. 

Places where the Act has been declared in force. '' 

This Act has been declared to be in force in Santhal Parganas by S. 3 of the 
Banthal Parganas Settlement Regulation (III of 1872) as amende^ by 
the Santhal Parganas Justice and Laws Regulation, 1899 (III of 
1899). G 

2. The donee of a power-of-attomey ^ may, if he thinks fit, execute 

'» or do any assurance, instrument or thing in and with 

* Execution under name and signature, and his own seal 2 where 

Powor-of-attorncy. , . , , , . n , . 

sealing is required, by the authority of the donor of 
the power ; and every assurance, instrument and thing so executed and 
done, shall be as effectual in law as if it had been executed or done by the 
donee of the power in the name, and with the signature and seal, of the 
donor thereof. 

This section applies to powors-of-attorney created by instruments 
executed either before or after this Act comes into force. 

(Moteu). 

General. 

(1) Reason for inserting this section. 

As the law stands, the donee of a power-of-attorney, when executing an instru- 
ment pursuant to the power, must sign, and where sealing is required 
must seal, in his principal’s name. The first object of thi'B Bill is to 
render it legal for such donees to execute in and with their own 
names and seals. The law respecting the execution of instruments 
under powers of attorney will thus bo made accordant with what will 
be the rule in England from and after the Slst December, 1881, and 
with what is believed to be the practice in the North Western 
Provinces, British Burma and probably, elsewhere in India. [5ee 
Statement of Objects and Reasons.] ' H 
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Ss. 2 ft 8] Aot YII of 1882 (the POWBBS-OP-ATTORNEy act). 
Qeneral-(Co»icJ«ife(l). 

*(2) Source of geotion. 

*ThiB section ie copied from S. 16 of the recent Statute 14 ft 15, Vic., C. 11 
which takes effect trom the close of the present year, (1881^ [Ibid,] I 

Donee of a power-ot-attoraey,** 

Donee of a power-of-attorney— Meaning. 

The person to whom the power-of-attorney is given is called the donee of the 
power-of-attorney. See Goodeve’s Law of Beal Property, p. 298. J 

* I May,,,, his own seal.** 

(1) Mode of execution by attorney. 

The donee of a power-of-attorney may, at whatever date the power was created, 
if he thinks fit, execute any assurance, instrument, or thing in and 
0 • with his own name and signature and seal, by the authority of the 

donor of the power. See Goodeve’s Law of Beal Property, p. 290. K 

* (2) Execution of document by attorney— Power of attorney to eoYeral personi— 

Name of principal signed by one attorney— Document attested by the other 
attorneys. • 

A executed a power of attorney by which, for the purpose of paying off certain 
debts payable by him, he authorised B, G and D ” to borrow money 

• to the extent of the amount which is payable by me, to sign for me, 
to execute a document on my behalf, to hypothecate my property 
and to get the document registered.” Subsequently a mortgage- 
bond was executed which was signed by B on behalf of A and attested 
by C and D amongst others. The bond was executed and registered 
with the consent of B, G and D. 

lleld^ that it was not necessary that the three agents should have signed the 
name of A. 

• * Held, further, that, although, when an authority is given to two or more 

persons jointly, all the agents must concur in the execution of it in order 
to bind the principal in the absence of a provision that some alone 
shall form a quorum, yet, in the case of an authority given in the 
terms in which the authority was framed in this case, if all the 
agents concurred in the execution of it, one of the agents with the 
consent of the others writing the name of the principal and the others 
attesting the execution, the requirements of law wore satisfied, it 
being impossible for the co-agents to sign the name of the principal 
jointly. 6 A.L.J. 462=2 Ind. Gas. 805. L 

8. Any person making or doing any payment or act in good faith, 
in pursuance of a powor-of-attornoy, shall not 
Payment by attor- liable in respect of the payment or act by reason that, s. 47. 
ney under ^ before the payment or act, the donor of the power had 

death, &c., good i. died or become lunatic, of unsound mind, or bankrupt 

* or insolvent, or bad revoked the power, if the fact of 
death, lunacy, unsoundness of mind, bankruptcy, insolvency or revocation 
was not, at the time of the payment or act, known to the person making 

doing the same. 
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44 and 45* 
Vio., C. 41. 
S. 46. 

I 


But this section shall not affect any right against the payee of any 
person interested in any money so paid ; and that person shall have the 
like remedy against the payee as he would have had against the {Aiyer, if 
the payment had not been made by him. 

This section applies only to payments and acts made or done after 
this Act comes into force. 

< (Notes). 

General. 

(1) Reason for inserting this sectidn. ^ 

The second object of the Bill is to preclude doubts as to the liability of a donee 
of a power-of 'attorney who makes payment in good faith after the 
<1 donor of tbb |)6wer has died or become lunatic or bankrupt or insoL 

' vent or has revoked the power, when the fact of death, lunacy. 

bankruptcy, insolvency or revocation was not known <uO the doi^e at 
' • the time of making the payment. See Statement of Objects and 

Reasons, mpra. ,M , 

(2) Source of section. 

This section is copied from 44 and 45, Viet., 0^41, S. 47 and merely extends to 
all attorneys the rule as to trustees, executors and adiAinistratois 
making payments under powers which has been in force in British 
India for the last fifteen years— See Act XXVIII of 1866, 8. 39. JSee 
Statement of Objects and Reasons. N 

Payment by attorney * . . .good* 

English Trustee Act. 1893— Protection. 

In order to protect trustees and, personal reprosontatives, making payments or 
doing acts in pursuance of a power of attorney, it is ou^ctod by the 
Trustee Act, 1893, as follows 

A trustee, acting or paying money in good faith under or in pursuance of 
any power of attorney, shall not be liable for any such act or payirront 
by reason of the fact that at the time of the payment or act, the 
person who gave the power of attorney was dead, or had done some 
act to avoid the power, if this fact was not known to the trustee at 
the time of his so acting or paying. Provided that nothing in this 
section shall afieob the right of any person entitled to the money 
against the person to whom the payment is made, and that the person 
so entitled shall have the same remedy against the person to whom 
the payment is made as be would have bad against the trustee.’* See 
Goodeve’s Law of Real Property, p. 290. 0 

Similar protection, as regards payments and acts made and done after 1881, 
has been given by the Conveyancing and Law of Property Act, 1881, 
44 and 45, Viet., G. 41, 8. 47, to all persons acting in good faith. 
See Goodove’s Law of Real .Property, p. 290. P 

4. (a) An instrument creating a power-of-attorney its execution being 
verified by aflidavit, statutory declaration or other 
Deposit of original sufficient evidence may, with the aflidavit or declar- 
Instruments^^ creat- if ^jjy^ [jq deposited in the High Court within 

the local limits of whose jurisdiction the instrument 
may be. ' , 
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(5) A separate file of instruments so deposited shall be kept ; and any 
person may search that file, and inspect every instrument so deposited ; 
and a ceiAified copy thereof shall be delivered out to him on request. 

(c) A copy of an instrument so deposited may be presented at the 
office and may be stamped or marked as a certified copy, and, when so 
stamped or marked, shall become and be a certified copy. 

{d) A* certified copy of an instrument so deposited shall, without fur- 
ther proof, be sufficient evidence of the •contents of the instrument and of 
the deposit thereof in the High Court. 

{e) The High Court may, from time to time, make rules 2 for the pur- 
poses of this section, and prescribing, with the concurrence of the Local 
Government, the foes to be taken under clauses (a), (b) and (c). 

* * * * 

(ff) This section applies to instruments creating powers-of-attorney 
executed either before or after this Act comes into force. 

• (Notes). 

General. 

(1) Reason for inserting this section. 

* The third and last object of the Bill is to provide for the deposit of instruments 
creating p ^wers of attorney, and for the evidence of the contents of 
such instruments. Sec Statement of Objects and Reasons. Q 

(2) Source of section. 

This section is copied (with ihc modijQcatiou iieccs.sary to adapt it to India) 
* from 44 & 45, Vic., 0. 41, S. 48. (IbidJ R 

, An instrument — evidence. 

0 

(1) Presumption as to powers-of-attorney. 

S. 85 of the Evidence Act provides that the Court shall presume that every 
document purporting to bo a power-of -attorney, and to have been 
executed before and authenticated by a Notary Public or any Court, 
or Judge, Magistrate, British Consul or Vice-Consul, or Representative 
of Her Majesty or of the Government of India, was so executed and 
authenticated. 16 C. 776 (779). S 

(2) Evidence Act, S. 88-— Executor dative qua father— Voviev of attorney— Appli- 
cation for letters of administration. 

[n order to comply with the provisions of S* 85 of the pjvidonce Act tbo powor- 
of-attorney must be executed before or bo authenticated by one of the 
persons mentioned in S. 85, Evidence Act. An application for letters 
• of administration made by a person under a pnwor-of-attoruey executed 
in Scotland by a person appointed exQcuior dative qua father was 
refused, as the power was not executed and authenticated as required 
by S. 86 of the Act. ' 16 G. 776. (Anonymous Case, Fulton, 72 ; In 
9 the goods of Maegowan^ Morton, 370, R.). T 

In 16 C. 776 the learned Judge seems to have assumed that the provision 
contained in 8. 85 is of an exhaustive character and that no other 
^ * mode of proving the execution of power of attorney is admissible. 
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t.—"An Instrument.... evUeace ’’—{Continited). 

That assumption, however, is not warranted by the language of Ihe 
sootion, nor can it have been intended to exclude other leg^il modes of 
* proving the fact iti question, viz., the execution of the power-of- 

attorney. There is no reason why the fact should not be proved by 
an affidavit made before a person competent to administer an oath. 
The Evidence Act is expressly declared not to apply to affidavits. 21 
t M. 492 (494). U 

(3) /hicf. —Power-of-attorney by exeeuiors, proof of, by means of declaration of 

attesting witnesses before dotary public. , 

A power-of*attorney given by the executors under a will to a certain person 
authorising him to apply for letters of administration, did not purport 
to have been executed in the presence of a notary public or any other 
of the persons designated in S. 85 of the Evidence Act ; but with 
regard to the execution of the power by each of tHo executorfi; one of 
the attesting witness had made a declaration before the notary public 
as to his having witnessed the execution of the power, and a certificajbe 
signed and scaled by the notary public was appended to the declar- 
ation. Heldt that the power >of-attorney was sufficiently proved by the 
fact of its execution having been proved by means of an affidavit made 
before a person competent to administer an oath. The provision 
contained in S. 85 of the Evidence Act is not of an exhaustive 
character so as to preclude other modes of proving the execution of a 
power-of-attorney. 21 M. 492. Y 

(4) Declaration as to execution of power-of-attorney, before the Chief Magistrate, 
Glasgow— Certificate by Notary^ Public. 

A declaration regarding the execution of a power-ofcaitornoy, taken before the 
Chief Magistrate of (llasgow and authenticated not only by the 
certificate of the said Magistrate under the common seal of the City 
of Glasgow, but also by a certificate of a Notary Publitj, «an be 
accepted as proof of the execution of the power, 

(5) Documents held admissible. 

(a) A power-of-attorncy executed in British Honduras before a Notary Public 

was held to bo provable in a Court of Equity by the production of the 
Notary’s certificate under h^s hand and seal. Armstrong v, Stockhan, 
24 L.J. Ch. 17G ; see, also, Hayward v. Stephens, 36 L.J. Ch. 135 ; 
Tay Ev., 10th Ed., S. 166G, p. 1126. Yf • 

(b) An affidavit, sworn in the United States, in the presence of a Notary Public 

and attested by him, with a certificate of the British Consul at New 
York, that the Notary filled that office and that his signature was 
entitled to credit, was admitted in evidence. Jloggit v. Ineff, 24 L.J. 
Ch. 120, followed by Cooke v. Wilby, 25 Ch. D. 7G9 ; Tqy. Ev., 10th 
Ed., S. 15GG, p. 1126. « X 

(6) Identiftoation of executant, whether necessary. 

(a) When a document purporting to be a power-o£*attorney and to have been 
executed before, and authenticated by a Notary Public, is produced 
before the Court, and affidavit of identification as to the person, pur- 
porting to make the power-of>attorney, being the person named 
therein, is unnecessary. 9 O.W.N. 988=33 0. 625. • Y 
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!•--** An instrument..., evidence ‘(Concluded). 

(h) Bat should the Court be not satisfiod as to its excoution and authentic 
• cation, it may, under B. 747 of the Calcutta High Court’s Rules and 
Orders, call for further evidence. 9 C.W.N. 986 = 33 C. 625. * Z 

(7) Power-of-attorney signed by Deputy Collector for Deputy Commissioner, pre- 
sumption as to. 

In a suit for possession of a plot of land in Fyzabad brought by the appellants 
* against the respondents the powcr-of-attornoy filed by the Government 
pleader on behalf of the respondent I4o. 1 purported to have been 
signed by the Deputy Collector ‘‘for the Deputy Commissioner.’* 
The Settlement paper showed that the land was Nazul. Held, that 
in view of the general practice that in the absence of a Deputy 
Commissioner or a Collector from the head-quarters of bis distrit 
one of his subordinates does sign and has authority to sign papers 
U iind documents on his behalf, it must be presumed that the Deputy 

Collector had authority to sign for the Deputy Commissioner. 
7 O.C. G5. A 

2.— --lollies." 

Instance of rules, etc. • 

For instance of rules made and fees prescribed under this clause, sec Bom. R, 
and 0; Bur. B. M. B 

* Madras. 

Judicial Notification, No. 293, dated 26th July, 1884. 

(Published in the Fort St. George Gazette, 19th August, 18H4, p. 504, Part, I), 
The following rule passed by the Ilonojarable the Judges of the High Court 
of Judicature at Madras on the 10th day of July, 1884, and sanctioned 
by Government arc published ; — 

It is hereby ordered that the follow ng rules be passed under S. 4, clauto 
j • (e) of Act VII of 1882, to take ellect from the 1st day of September, 

1884:— 

1. The Registrar on the Original Side shall have the custody of all instruments 

deposited in this Court under S. 4, clause (a) of Act VII of 1882, 

2. A Register of all such documents shall be kept under the following 

headings : — 

(1) Description of document. 

(2) Date. 

(8) By whom deposited. 

(4) When depostied. 

3. The following fees shall bo taken by means of Court-fee stamps under 

section 4, clauses (a) (b) and (c) : — 

For filing and registering every power and filing, every other 

• document ... ... ••• ••• Rs. 2 

When the copy is presented by the party ... ... „ 1 

When the copy is prepared in the ollioe, the usual charge for copying 
and Re. 1 for the certificate. 

^ For searching and inspecting each set of documents. ... ... „ 2 

B,B. For Madras High Court Fees Rules made under this Act and the 

Indian High jOourts Act, 1861 (24 A: 25, Vic., C. 104), see Fort Bt, 
# George Gazette, 1902, Supplement dated 1st July, p. 1. 



18 Act VII of 1882 (the POWEBS-OF-AH'TORNEf ACX). [S8.lto6 

3.-" CL /." 

Leglilative Changes. 

, Cl. (/) was repealed by the Lower Burma Courts Act 1900 (VI of foOO), 8 . 48 
and Sch. II. C 


44 & 46. Vic. 
C. 41, 8. 40. 


5. A married woman, whether a minor or not, shall, by virtue of this 
f Act, have power, as if she were unmarried ,and of full 

of married womens non.- testamentary instrument, to appoint an 

attorney on her behalf, for the purpose of executing 
any non-testamentary instrument or doing any other act which she might 
herself execute or do ; and the provisions of this Act, relating to instru- 
ments creating powors-of-attorney, shall apply thereto. 


The section applies only to instruments executed afttfr this Acf comes 
into force. 


(Notes). 

General. . 

« 

.(1) Section added by whom?. 

This section was added by the Select Committee. {See Proceedings of the 
Council). D 


(2) Source of section. * 

This section is copied from 44 & 45, Vic., G. 41, 8. 40. (Ibid,) E 


/.— " Power^oUattorney of married Ivomen. 

Married women— English Law— Changes. 

A married woman could not formerly appoint an attorney except, perhaps, 
with the consent of her husband [Cooper^s case, 2 Leon 200 ; Anon 
V. Hopkins, Cro. Car. 165. See, also, White v. Greenisht 11 C. B. 
(N.S.),atp. 230.]. P 

Therefore, any assurance of a married woman’s interest under a power-of- 
attorney was inoperative. Graham v. ttackson^ 6 Q.B. 839 ; per 
Patterson^ J ; and Dart, V & P. 592. G 

By the Conveyancing and Law of Property Act, 1881, 44 & 46, Viet., 0, 41, 
S. 40, a married woman, whether an infant or not, is authorised to 
appoint an attorney, after 1881, to execute any deed, or do any other 
act which she might herself execute or do. Goodeve’s Real Property, 

5th Ed., p. 290. H 

< 

6. [Act XXVIII of 1866, S.39, repealed], Bep. by MBepealing 
and Amending Act, 1892 (Xll of 1891), 

APPENDIX. 

-'The following cases, though not falling under any particular seciwns of 
this Act, aie collected here for facility of reference, since they all 
relate to power -of -attorney, < 
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App.] Act YII of 1882 (the powers-op-attobhby act). 

I.— COURT PEES ACT— POWER-OP-ATTORNEY. 

(1) Court Fees Act, Soh. II, Art. 10 (a)— Stamp Act. Bch. I, Art. 80 (b)— Power to 
vakil fto obtain eopiei from Collector’s office— Stamp* 

A power to a vakil authorizing him to present an application for copies to the 
Collector, falls under Art. 10, Sch. II of the Court Fees Acu, and 
does not require to be stamped under Art. 50 of Sch. I of the Indian 
Stamp Act, 1879. 9 M. 146 (F.B.). I 

• 

(2) Power exempt under B. 19 (1) of the Couft Fees Act, 1870. 

A power-of-attorney was executed by A empioyod in the “ Queen’s own Madras 
Sappers and Miners *’ in favour of B for defending a suit in which ho 
(A) was concerned. The District Munsif, in whose Court the docu- 
ment was produced, impounded it and forwarded the same to the 
Sub-Collector who directed the levy of a Stamp Duty of Bs. 5 and 
m penalty of Bs. 5 and requested the Commanding Officer of the regi- 

ment to call on A to pay the sum of Bs. 10. The latter officer 
pointed out that the document was exempt from stamp-duty, under 
Art. 2864 of the Army Begulations, Held, by the Madras High 
Court, that the document was exempt from Court fees under S. 19 (i) 
of the Court Fees Act, VII of 1870. Mad. Bd’s Pro. No. 270, 17th 
Oct. 1899. J 

, II.— BEGISTBATION ACT, 1908— POWEB-OF-ATTOBNEY. 

(1) Power-of-attorney recognizable for purposes of S. 32. 

(1) For the purposes of S. 32, the following powers-of-attornoy shall alone 

be recognized, namely : — 

In) if the principal at the time of ekecuting the power-of-attorney resides 
in any part of British India in which this Act is for the time being 
in force, a power-of-attorney executed before and authenticated by 
^ » the Begistrar or Sub-Begistrar within whose district or sub-district the 

principal resides ; 

(b) if the principal at the time aforesaid resides in any other part of British 

India, a power-of-attorney executed before and authenticated by any 
Magistrate ; 

(c) if the principal at the time aforesaid does not reside in British India, a 

power-of-attorney executed before and authenticated by a Notary 
Public, or any Court, Judge, Magistrate, British Consul or Vice- 
Consul, or representative of His Majesty or of the Government of 
India : 

Provided that the following persona shall not be required to attend at any 
registration-office or Court for the purpose of executing any such 
^ power-of-attorney as is mentioned in clauses (rt) and (bj of this 
» section, namely : — 

(i) persons who by reason of bodily infirmity are unable without risk or 
serious inconveniencQ so to attend ; 

• (ii) persons who are in jail under civil or criminal process and 

* (iii) persona exempt by law from personal appearance in Court. 

(2) In the case of every, such person the Begistrar or Sub-Begistrar or Magis- 

» trate, as the case may be, if satisfied that the power-of-attorney has 

28—0 
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been volantorily exeouted by the pei»on purporting to be the prindi- 
pal, may attest the same without requiriug his personal %ttendance 
• at the office or Court aforesaid, 

(3) To obtain evidenoe as to the voluntary nature of the execution, the Re- 
gistrar or Sub-Registrar or Magistrate may either himself go to the 
house of the parson purporting to be the principal, or to the jail in 

r which ho is confined, and examine him, or issue a commission for 

his examination, 

(4) Any power-of-attorney mentioned in this seotiqn may be proved by the 

production of it without farther proof when it purports on the face of 
it to have been executed before and authenticated by the person or 
Court hereinbefore mentioned in that behalf. (S. 33t Registration 
Aot, 1908.) K 

(9) Proof of power-of-attorney, 

A registered power-of-attorney need not be proved, as the registering officer is 
a Court within the meaning of S. 3 of the Indian Evidence Act. 14 
C. 176. (17 0. 903, Diss.;d Bom. L.R. 401 ; 10 O.P.L.R. 99; 
146, R,). * • L 

(8) Stamp duty for executing power-of-attorney under 8. 83 (a). 

A power-of-attorney executed under the provisions of 8. 33 (a) of the Indian 
Registration Act (VIII of 1871) may be written on a stamp of eight 
annas under Art. 13, Sch. JI of the General Stamp Act (XVIII 
of 1869). 9 B.H.O. 43. See, also. Act II of 1699, Sch. I, 
Art. 48 (a), M 

(4) Deed of sale by Buddhist wife whether requires registered power. 

A deed of sale of joint property, executed by a Buddhist wife alone, does not 
require a registered power-of-attorney under S. 33, Registration Act. 
L.B.R. (1893-1900), 37. * ‘ H 

(5) Power-of-attorney by purdanashia lady. 

(а) A purdanashin lady executed a power-of-attornoy and signed it before its 

presentation to the Sub-Registrar. The Sub-Registrar went to her 
house, satisfied himself that she had voluntarily executed it and 
authenticated the document by a certificate to the effect that he had so 
satisfied himself. Held that the requirements of S. 33, Registration 
Act, were carried out, Eeldf further the presentation of a mortgage 
deed for registration by the agent, who acted under such a power-of- 
attorney, was a valid presentaton. 7 A.L.J. 167. 0 

(б) When transactions entered into by gosha ladies are impeaobed, clear evi- 

dence, not merely of their signature, but of their means of knowledge 
as to what they were about, must be adduced. {lUd.) See, also, 18 
W.R. 238. * P 

(c) The mere fact of registration is not a sufficient corroboration of the evi- 
dence as to the validity of transactions entered into by purdanashin 
women, unless a mutation of names takes place, which, if carried put 
under a muktearnama, cannot tell against the pardanashin in the 
same way as it will against a person who can transaoi his own business 
personally. 17 W.R. 523 (P.C.). , 9 
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(0) Wlitt sgente entitled to preeent docnments for ngletratlon. 

(•) A certi6ed copy of a decree was presented for registration under a power 
of attorney. It was not disputed that the copy of a decfeo was 
presented for registration by an agent, under a general power-oi-attor- 
ney, which was not executed before, and authenticated by the 
Begistrar, or Sub-Begistrar within whose district or sub-district the 
, agent’s principal resided, as required by S. 83, Bogistration ^t. 

Held, that the persons legally entitled to present a document for registration, 
the persons “ having title ” to move the Begistrar, are the persons 
specified*in S. 32, Act III of 1877, and no others ; that the agent was 
not a person legally entitled to move the officer, who registered the 
copy of a decree to register it ; that, on the presentation by him 
of the copy to be registered, the Registrar could not legally exercise 
^ jurisdiction ; that the registration on such a presentation of the 

document could not be deemed to be a mere defect in the registering 
officer’s procedure which was covered by S. 87, but was invalid ; and 
* that the document could not, therefore, be deemed to be registered 

within the meaning of Art. 179 of the Limitation Act. (See Ss. 82, 
,, 33, 60, 87, Begistration Act) ; 6 O.C# 9, dissenting from 11 A. 319 ^9 

A.W.N. 101. R 

(b) It is the circumstance that a person is the particular kind of agent des- 

cribed in S. 32, which entitles him to present the document for 
registration, and not the mere fact that he is an agent. 6 O.C. 9. R 

(c) The agent of the person mentioned in S. 32, Bogistration Act, 1908, if he is 

not duly authorised by a power-of -attorney, such as S. 33 of that Act 
declares shall alone be recognized, is not a person legally entitled to 
present £ho document for registration or a person ** having title ” to 
move the Begistrar. 6 0*G. 9. S 

(7) Pfbseiitatioii by agent having no BUbsittlng power. 

A person holding a power of attorney from an executant, who is dead, is not a 
proper person to present a document for registration. Bogistration 
effected at the instance of such a person is invalid, the irregularity 
not being cured by S. 87 of the Registration Act. 3 Bom. L.R. 114-= 

6 O.W.N. 177 = 23 A. 233 (P.C.) ; Compare 11 A. 319 and 30 0. 266 
(noted under S. 24, supra), T 

(8) Registration under defective power of attorney, validity of. 

One Daulat Ram, after selling certain immoveable property to Mussammat 
Bam Bai, the mother of the plaintiff, on the 6th August, 1900, sold 
the same property again on the I2th August, 1900, to the defendant. 
The latter sale-deed was duly registered on the. 13th August, 1900, and 
on the same day, the sale-deed of the 6th August, 1900, was presented 
for registration by a pleader acting under a power-of-attorney from 
Musammat Ram Bai. The power of attorney admittedly was not 
executed or authenticated in accordance with the provisions of S. 33 
of the Registration Act* The registering officer, however, took no 
notice of the defect ; and after summoning Daulat Ram, who admit- 
ted execution, registered the sale-deed of the 6th August, on the 17th 
, November, 1900. Held that the document of the 6th August had 
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not been legally registered, nor was the error of the Sub-Regi8trar<«a 
mere defect in procedure that could be cured by 8. 87 of the Registra- 
f tion Act or by the fact that the executant, when summoned by the 

registering officer, consented to the registration of the sale-deed of the 
6th Agust. A.W.N. (1906), 196 = 3 A.L.J. 743. U 

(9) PreBentatlon under power not mentioned In Act. 

* Where a deed is presented for registration under a power -of-attorney not 
recognised by S. 33, JKegistration Act, the registration does not 
become invalid the provisions of the section being merely directory. 
1 A. 466 (P.C.) ; 4 A. 384. * Y 

(10) Indian Registration Act (III of 1877), Ss. 17, 21, 49~Attorney, power of, to 
oreate a charge on immoveable property. 

Where a power of attorney was executed by A in favour of 1^ to onabl^ B to 
recover the rents and profits of the properties of which A was the ad- 
ministrator, in order to pay off an amount advanced by B to A as 
such administrator : 

Held, that inasmuch as the document was entered in Book IV instead of 
Book I, it was not registered according to the provisions* of the Regis- 
tration Act, and therefore could not affect immoveable property. 
7 C.L.J. 149 = 36 0. 845 = 12 C.W.N. 316 (7C. 196, R.). W 

(11) Powev-of-attorney— Construction. 

Where in a power of attorney it was provided that S as a general agent 
might sign for his principal, in his own pen, all deeds of mortgage and 
simple bonds and th^t he might get the same attested by witnesses 
on his own admission and might admit the execution thereof in the 
office of the Registrar : Held that the only authority conferred on 
the agent was that ho should be in a position to sign for the principal 
the mortgage and simple bonds. This did not authorise the Ugeiut i^o 
enter into a mortgage transaction without knowledge of the principal. 
6 C.L.J. 490. X 

III.— RENT RECOVERY ACT (MADRAS) -POWER-OF- ATTORNEY. 

Rent Recovery Act (Madras), Ylll of 1865, S.' 9— Power of attorney to exercise 
rights under Act— Power coupled with interest whether revocable— Acceptance 
by tenants ofpattas tendered by shrotriemdars with knowledge of grantee’s 
right— Subsequent tender of pattas by grantee— Ref usal thereof by tenants— 
—Suit by grantee to enforce acceptance of pattas— Maintainability. 

A shrotriomdar gave the plaintiff a power* of-attorney authorising him to exer- 
cise the rights of shrotriomdar under Act VIII of 1865. Sometime 
after, the shrotriemdar purported to revoke this power of attorney 
and gave notice to the defendants that, he had done so. lie then ten- 
dered pattas to the defendants which they accepted. The plaintiff 
subsequently presented pattas for the same fasli and the defendants 
refused to accept them on the*ground that they had already accepted 
pattas from the shrotriemdar. Hence the present suit to compel the 
defendants to accept pattas from the plaintiff. Held, that the power 
to the plaintiff, being coupled with an interest, was in law irrevocable 
and the defendants were liable to the plaintiff. 26 801. Y 
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IV.— STAMP ACT, 1899— POWER-OP-ATTOENEY. 

(1^) Power>o(-attorney, defined. 

Powor>of -attorney ” incladea any instrument (not chargeable with a fee 
under the law relating to Court-fees for tho time being in fo|cc) em- 
powering a specified person to act for and in the name of tho person 
executing it. [Ind. Stamp. Act» 1899, 8. 2 (21)] . Z 

(2) Instrument authorising a person to receive money on behalf of another. 

An instrument authorizing a person to receive on behalf of another su^b sums 
as should become due in tho course of the execution of a certain work 
is not an assignment of money, but a power-of-attorney. 3 Bom. 49. k 

(3) For and in the nam&of. 

An instrument which authorises a person to receive certain money, and sign a 
receipt, but which docs not empower him to do so in tho name of the 
person executing tho instrument, does not amount to a power-of- 
^ attorney. 3 Bom. L.R. 697. B 

(4) Sunnud to a gamastah. 

A — authorising tho latter to collect rents and to sue for them is chargeable 

* with stamp duty as a power-of-attorney. 1 B.L.B. 55 (F.B.). C 

(5) Deed in substance a power-of-attorney. 

A document executed by one person in favour of another, authorising the 
latter to recover, by suit or otherwise, certain sums of money duo 
from the debtor of the former, containing a proviso to the effect that, 
' out of tho amount so received, the exocutec of the instrument mighL 

deduct tl c amount duo to him by the executant and pay over the 
balance, is a power-of-attorney within tho above definition. 7 B.H. 
C.A.O. 10. D 

(6) Power-of-attorney and not a declaration of trust. 

A gave B a gencr,al power-of-attorney for the management of A’s estate, by 
which B bound himself to render an account to A of what he would 
do in regard to the estate. Ruled, that the instrument was a power-of. 
' * attorney and not a declaration of trust. Mad. Bd.’s Pro., No. 463i 

11th March, 1887. E 

(7) Single transaction. 

When there is a power-of-attorney to do a particular act, followed by general 
words, those general words are not to be extended beyond wbat is 
necessary for doing the particular Act. Perry w Hoi, (6 Jur. N.S. 661 ; 
29 L.J. Oh. 677 ; 8 W.R. 578). P 

(8) Power-of-attorney— Construction. 

In construing powers-of-attorney, tho special purpose for which the power is 
given is first to bo regarded, and the most general words following 
the declaration of that special purpose, will bo construed to be merely 
all such powers as arc needed for its effectuation. (Ibid.) 0 

. Power-of -Attorney— Stamp d uty . 

(1) Powei^-of-attorney. 

Power-of- Attorney defined by S. 2 (21)] , not being a PltOXY (No. 52) — 

(a) when executed for the* solo purpose of 

* procuring the registration of one or more 
documents in relation to a single transac- 
tion or for admitting execiitimi of one or 

ytore such documents ; ••• Kight annas. 
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Power-of- Attorney— Stamp-duty- {Cmtvnmd), * 

(h) when required in suits or proceedings under * < 

the Presidency Small Cause Courts Act, 

1882 ; ... Eight annas, 

(c) when authorizing one person or more to aot 
in a single transaction other than the case 

* mentioned in clause (a) ; ... One rupee. * 

(d) when authorizing not more than five persons 

to act jointly and severally in more than , 
one transaction or generally ; ... Five rupees. 

(e) when authorising more than five, but not 

more than ten persons to act jointly and 
severally in more than one transaction or 

generally ; ... Ten rupees * ^ 

if) when given for consideration and authorising The same duty as a Conveyance 
theattomey to sell any immoveable property; No. (23) for the amount of 

the consideration, 

(g) in any other case One rupee for each person 

authorized. ^ 

N. B.— The term registr- 
ation'* includes every oper- 
ation incidental to registra- 
tion under the Indian Regis- 
tration Acty 1877, 

Explanation. — For the purposes of this article 
more persons than one, when belonging to 
the same firm, shall be deemed to be one ' 
person. 

[Art. 48, Stamp Aot, 1899.] < ^ H 

(2) Authority to receive money. 

A document was given to P by thirty-six persons jointly interested in a certain 
sum of money authorizing him to appear before a certain officer and 
receive payment thereof. Held, that the document was a power-of- 
attorney and that consequently the proper stamp duty was one rupee, 
leviable under the Indian Stamp Aot, 1879, Soh. I, Art. 60 (6) — 
Reference under Stamp Act, S. 46. 9 Mad. 358 (F.B.) I 

(3) Authorising to recover judgment-debt. 

A power-of-attorney authorizing the agent to recover a judgment-debt and for 
this purpose to take out execution of the decree as well as to bring a 
fresh suit if necessary, is an instrument which falls within Art. 48 (d) 
and should be stamped as if it related to more than one f^ransaction. 
3 Bom. L.R. 890. ‘ J 

(4) Authority to indorse bills. 

The drawer of certain bills wrote a lettet to B, in the following terms : — “ I 
hereby authorize you to indorse or cause to be indorsed, my name, on 
three bills of exchange in your possession ; which said indorsements 
I hereby undertake shall bo binding on me. And I further under- 
take to pay you that amount of the said bills when they become due, 
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» Power*of - Attorney— Stamp>duty—(Co»(im(«<I) . 

• if they be not duly honoared at matarity.*’ This was held to be a letter 

of attorney, requiring a stamp as such ; and not, as insisted, mere 
agreement coupled with an authority, and for which an agreement 
stamp would be sufficient. {Ralker v. Remmettt 10 Jur. 880 ; L.J. 
B.N.S.O.P. 174) Tilsley's Digest of Stamp Law, Ed. 1871, p. 871. K 

« 

(5) Authority to receive inoome and distribute profits. 

Ten mirasidars of a village executed an instrument, authorizing the person 
therein hientioned to recover for them* from their mirasi rights, to 
cultivate their maniems, to distribute to them proportionately to 
their shares the profits of certain common land, &o. Held, that 
the instrument was a power of attorney and should bear a stamp 
(Pf Bs. 5. Beferenoe under Stamp Act, S. 16 (15 M 886, F.B ). L 

(6) Mukhtarnamas and Vakaiatnamas. 

' Attention is drawn to the fact that powers>of -attorney stamped under the 

Indian Stamp Act are of no use for enabling the holder to conduct 
^ suits in Court, unless they are hold under the conditions mentioned 
in S. 87 {a) of the Code of Civil Procedure. The stamps required for 
Mukhtarnamas and VakaUtnams are prescribed in Sch. II, Art. 10 of 
• the Court Fees Act. Any such power can only bo presented for the 

conduct of ;*ny one case ; there can be no power of attorney for the 
conduct of more cases than one except those falling under S. 87 (a) 
of the C.P.C., which should be written upon non-judicial stamps. A 
document, however, authorizing a vakil to apply for copies of records 
from a Collector's office, was held to be properly stamped with a 
Oourt-fee stamp under Art. 10 (a), Sch. II of the Court Fees Act, 
and not to require to bo stamped as a power-of-attorney under the 
^ I Indian Stamp Act (9 M. 146). The holder of a general power, where 

it expressly authorizes such a measure, can, by virtue thereof, file a 
* special power, duly stamped with a Court-fee stamp, either in his 
own favour or in the name of any other, for the conduct of any one 
judicial or revenue case ; but it is not necessary that a person 
acting under S. 37 (a) of the Code of Civil Procedure should do more 
than produce his general power of attorney ; but the holder of such 
general power, if he does not file a special power, should file either a 
copy or the original of his general power in every case which he con- 
ducts (1. G. Letters, No. 15.39, 10th March, 1870). The above re- 
marks apply to powers-of-attorney for the conduct of cases in British 
Courts. Powers-of-attorney executed in British India for the conduct 
of cases in Foreign India fall under S. 3 of the Indian Stamp Act and 
must be written on non-judicial stamps according to the scale in 
• ' Art. 48. Punj. Stamp Manual, 1900* p. 158, para 141. M 

(7^ AnthoriBin|{ holder to appear and do all acts necessary for execution of decree. 

A document authorising the holder, who is not a certificated mukhtar or pleader, 

^ to appear and do all acts necessary for the execution of a decree trans- 

ferred from the Punjab to Gawnpore for execution, is a power-of-at- 
tomey within tjbe meaning of S, 2 (21) of the Stamp Aqt and oharge- 
, aUe ^ Buoh with the duty of one rupee as provided by Art. 48 (p) 
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of Sch. I. VakalaUmmas and Mukhtamamas, as provided for in 
Art. 10 of Sch. II to the Court Foes Act, are excluded from the 
definition of the expression * power>of-attorney.* 8 A.L.J. 378 

(F.B.). M 

(8) Authority to pay money. 

A’s attorney gives B a written authority to pay money for A. This authority 
does not require a stamp either as an agreement or as a power of 
attorney. (Parker v. Dubois, 7 0. & P. 406 ; 1 M. & W* 80 ; 1 Gale 
366). ' 0 

(9) Power-of-attorney and not an agreement. 

A letter addressed by a certain individual to another informing the latter that 
the writer was prepared to appoint him as his agent in connection 
with his railway contract on certain terms, and authorising him in 
the meantime to make agreements and sign on his behalf was not cou< 
sidored to bo an agreement by the Board, but rather an offer to which 
a reply was required in order to constitute an agreement. The latter 
part of the letter in which the write*' authorized the addressee to make 
agreements and sign them on his behalf was, however, considered to 
be a power-of-attorney which should be stamped under Art. 50 (e) (now 
Art. 48 (g), Sch. I of Act I of 1879. Mad. Bd’s Pro., No. 781, 7th 
Nov., 1889. P 

(10) Power-of-attorney and not a declaration of trust—Appointment as Manager 
and Agent of a plantation. 

By a document, A and others appointed one M. their Receiver and Agent over 
a casuarina plantation. It was contended that it was no declaration 
of trust as no trust was declared by the deed, and that it was not an 
appointment, since appointments arc executed only under a power 
contained in some other deed. The Registrar considered* that the 
words used therein ‘'that the said parties thereto sbAll not or shall any 
of them, during the pendency of the suit, interfere with possession” 
constituted an implied trust, or in the alternative, an ordinary 
power-of-attorney and an agreement. Held, that the instrument was 
nothing more than a power-of-attorney, and was correctly stamped 
under Art. 50 (c) (now Art. 48 (d) ; that as more than a single transaction 
was involved. Art# 50 (b) (now Art. 48 (c)), did not apply ; and that the 
agreement was subsidiary to the transaction evidenced by the writing. 
Held, also, that a reference to definition of “ Trust ** in S. 3 of Act 
II of 1882, will explain why this document which related only to the 
management of property contained nothing in the nature of a trust. 
Mad. Bd’s Pro., No. 1179, 26th April, 1883. Q 

(11) Power-of-attorney— Act YlII of 1871— Act XYIII of 1869. 

For a power-of-attorney executed under the provisions of S. 33 (a) of the 
Indian Registration Act, VIII of 1871 (i.e,, S. 33 of the present 
Registration Act, III of 1877), a stamp of eight annas is sufficient 
under Art. 13, Scb. II of the General Stamp Act (XVIII of 1869). 
Although the actual words used in that article imposed a duty of 
eight annas upon powers-of-attorney *‘to present for registration,” still 
for purposes of stamp-duty, the words ” to present foj registration,” 
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Power-ot-Attorney— Stamp duty— (Oonrtnued). 
do not mean the mere act of presentation, but include the further 
action — such as the ladmission of execution— required to complete 
registration. 9 Bom.H.G.A.C. 43. R 

By the whole tenor of part^VI of the Registration Act, and the coincidence of 
the wording on the margin of S. 32 with the wording of this ^o., it 

• is clear that the words “ presentation fox registration ” do not mean 

only the mere act of presentation, but include the further action, 
vi 2 . , admission of execution and alfothcr acts required to complete 
registration. Bom, Reg. Cir. No. 11 of 1879 (Following In re 
Keshave Koshinath, 9 Bom. H.C.A.C. 43) — Stamps Law Rulings, Cir. 
No, 47, from the Supdt. of Stamps, C.P., to Deputy Commissioners 
21st July, 1894. S 

(12) Prilenting fovregistration and admitting execution. 

The proper stamp upon a power-of-attorney authorizing the Agent named 
therein to present a document for registration and to admit execution 
of the document is 8 annas. — Adv. -Gen.’s Opinion, recorded in Mad. 
G.O. No. 3005, Jud., 28th December, 1880. T 

(13) Power-of«ttorney for registration of document. 

For a — in a Registration Office, a stamp of annas 8 is sufficient. 9 B.H.G.R. 
A. C. 43. U 

(14) Authority to register a mortgage-deed and a lease. 

A borrowed Rs. 300 from the Mylapur Fund, on mortgage of landed property 
with possession. The mortgagee leased the property to the mort- 
gagor at a rent equal to the interest on the loan. Ileldy that these 
two are district transactions and cannot be regarded as parts of one 
and the same transaction, and a powor-of-attorney granted for the 
registration of the documents should bo not on a stamp of eight annas 
, but one rupee. Mad. Bd’s Pro., No. 3965, 20th November, 1884. Y 

(15) Presentation for Fcgistratlon and delivery to the claimant— Cls. (a) and(b). 
Art. 48, Stamp Act. 

A powor-of-attorney was executed in favour of A, authorizing him (1) to pre- 
sent a document for registration and (2) to deliver the same after 
registration to B. Held that the authority to deliver the document 
to the claimant was a separate transaction from procuring the regis- 
tration of the document ; that the two transactions mentioned in the 
document were distinct, and the document should bear a stamp of 
H rupees under Art. 50 (a) and (b) (now Art. 4S (a) and (c). Mad. 
Bd’s Proa. No., 1166, 25th April, 1883 ; confirmed by No. 1488, 29th 
May, 1883. W 

(16) CIb. (e) and (d), Art, 48, Stamp Act. 

There are under this Art. seven rates at which powers- of-attorney of difioront 

* kinds are chargeable. The more common forms are (c)and.(d), 
usually known as “special” and “general powers.” The former 
authorizes the performance of a single act, and is charged one rupee. 

• The latter authorizes “ not more than five persons to act jointly and 

* severally in more than one transaction or generally,” and is charged 

five rupees ; it, of course, includes the common case of one person only 
appointed to do more than one act. Punj. Stamp Manual, 1900, 

• p. 156, para. 137. X 

. 24— D 
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IV.— STAMP ACT, 1899— POWER OP-ATTORNBY— 

Power-of-Attorney-'Stamp duty— (ContinM«Z). 

(17) IPo^eF>of-attorney- Court-fee Btamp— General etamp. * 

Certain sums of money had been ordered to be refunded to 86 ryots in respect 
of 37 pottas. The ryots executed a joint document bearing a Court- 
fee adhesive stamp of the value of 8 annas authorizing one A to re- 

'' ceive the money and to sign the refund bill. The High Court held 

that the instrument should bear a stamp of the value of *one rupee 
under Art. 50 (5) .(now Art. 48 (c), of the General Stamp Act. 1879. 
Every application made by a Vakil on behalf of another person to a 
Court or other authority musti if such application involves inquiry, 
be made by a Vakalatnamah or Mukhtarnamah, stamped under Art. 
10 of the Court Fees Act ; but if the application is one that involves 
no inquiry and be unconnected with a suit or judicial proceeding, the 
application must bo made by a power-of-attorney stamped under Art. 
60 (now Art, 48) of Act I of 1879. Reference under Stamp Act, S. 46 
(9 Mad. 358 (F.B.). Mad. Bd’s Pros. No. 978, 28th April, 1886. Y. 

(18) Authority to collect rentB and to sue for them— Act X of 1862. 

A sunnud which authorizes a gomasta to collect rents, and to auo for them, 
requires to be stamped. Sneh a sunnud requires a four rupee stamp 
under Art. 43, Sch. A, of Act X of 1862. 1 B.L.B. 55 (F.B.) ; 10 W. 
B. 39 (F.B.). •• Z 

With reference to the above case, held by tbo Board, that it is necessary for 
all the gomastahs naibs. or other persons charged with the manage- 
ment of the collections from land to have a power-of-attorney authori- 
zing them to act in such respect and that such powers as well as 
sunnuds granted by the Court of Wards to gomastahs empowered in 
its behalf should bo stamped. Cal. Bd's Cir. No. 6 of April, 1876. A 

(19) Power-of-attorney on behalf of absent applicants. „ 

When applications are hied in any Court by any one of several persons, care 
should be taken that a duly stamped power-of-attorney is filed on 
behalf of the appliciints authorizing him to act for the absentees. 
The omission of this precaution causes a loss of stamp revenue. All. 
Cir. Memo, of 2nd Sept. 1886. B 

(20) Power required from a native chief. 

A question arose whether the agent or representative of a Native Chief should 
be recognised on the faith of a letter from the chief without a duly 
stamped powcr-of-attorncy, and be allowed to file an application on 
plain paper. Heldy that the provisions of the stamp laws must bo 
complied with by all persons proceeding under them who have not 
been specially exempted from the same. Prom the Bd. to the Commr. 

* of Stamps, N.W.P. and Oudh (No. 162 N/vs. R.— 65, 22Dd May 

1880). ' Q 

(21) Authority to draw penBlon from month to month. 

A power-of-attorncy authorizing B to draw A’b pension from month to month, 
hold to authorize B to act in more than one transaction or generally 
and as such to require a five-rupee stamp under Art. 60 (c) (now Art. 48 
id) Sch. I of Act 1 of 1879. From Board to Commr. of Stamps N.W. 
P. and Oudh, No. 239 vs. 98 6th April, 1887. ^ D 



29 
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IV.— STAMP ACT. ]899-POWEB-OP-ATTOBNEY-(Oon«m«ed). 

Power-of- Attorney— Stamp duty~--(Continued). 

(22) Power to take out exeoation and institute a suit. 

A powec-of-attorney, which enables the agent to recover a judgment-debt due 
to his principal, but which in prosecution of this object, authorizes 
the agent not only to take out execution of the decree already obtained, 

« but also, if necessary, to institute a fresh suit against the judgment 

debt or for the recovery of the debt, falls under cl. (d) of Sch. 1 of the 
Stamp Act. The power was to sign in a single class of transactions, 
not a “'single transaction.” Mad. Bd. Pro. No. 227, 29th May, 1895. E 

(23) Production and admission of execution of six deeds. 

On a question as to the stamp-duty on a power-of-attorney authorizing a 
^ ^ person to produce and acknowledge the execution of six sale-deeds, 

the Board held that all such documents should be held liable under 
Art. 1 of the Stamp Act. Mad. Bd.’s Pro. No. 333, 31st Oct. 1898. F 

(24) Details of a single transaction— Several transactions. 

A power-of-attorney engrossed on a one-rupee stamp paper executed by A (an 
arrack wholesale depot keeper), authorizing B to transact business of 
the wholesale depot for a year (i.e.) to procure arrack on payment of 
« excise duty, to sell arrack in the depot ; to sign permits ; and to 

submit aocounts to the talukhs and other officers) was produced before 
a tahsildar for attestation. The tahsildar considered that it was 
insufficiently stamped and that it should have been executed on a 
five-rupee stamp paper under Art. 50 (c) (now Art. 48 (d) of Sch. 1 of 
Act I of 1879. The Sub-collbctor was of opinion that as the transac- 
tions covered by the power-of-attorney wore the details of a single 
transaction, the document was duly stamped. Held^ by the Board, 
^ • that the document was clearly a general power-of-attorney, and was 

liable to a stamp duty of Bs. 5 under Art. 50 (c) now Art. 48 (d) of 
Sch. I, Aot I of 1879. Mad. Bd.’s Pro. No. 412, 30th September, 
1879. G 

(25) Powep«of-attOFney by BCYcral perBons. 

A— authorising the oxeoutee thereof to do for them similar acts, in none of 
which they have a common interest, ought to bo stamped as so many 
separate powers-of-attorney as there are executants. 2 M.L.J. 178 
(P.B.). H 

(26) 8 . 5, Act 1 of 1879 (Stamp Act)— Power-of-attorney executed In England — 
Fiscal requirementB. 

(q) It is not necessary for a Court in India to see whether a power-of -attorney, 

• which has operation in this country, complies with the tscal require- 

ments of another country. If a power-of-attorney executed in England 
and intended to operate in British India be properly stamped according 
to the law in force in British India, the Courts in India need not 
inquire whether the same has been properly stamped according to the 
law of England. (CUgg v. Lewy, 3 Camp. 166, D ; Briaiow v. 
Sequillet 5 Ex, 275 ; James v, Catlierwoodt 3 D. and B. 190, 8 Bom. 
H.C. 169, F.) 23 0. 187. I 
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IV. — STAMP ACT, 1899— POWER-OF-ATTOBNEY— (CoucZMiei). 

Power-of« Attorney— Stamp duty— (OoncZwded). ^ 

(b) Even if a power-of-afctorney had been intended to operate partly in British 
* India and partly in England, the fact' of its not being stamped in 

accordance with the English Law which would not have rendered it, 
invalid, in so far as it was intended to operate in British India, if the 
requirements of the Indian Law had been complied with. (Jbid.) J 

V. — SUCCESSION ACT. 1966— POWER-OP-APPOINTMENT. 

(1) Power of appointment executed by general bequest. 

Unless a contrary intention shall appear by the Will, a bequest of the estate of 
the testator shall be construed to include any property which he may 
have power to appoint by Will to any object he may think proper, and 
shall operate as an execution of such power ; 
and a bequest of property described in a general manner sUall be eonstrued to 
include any property to which such description may extend, which he 
may have power to appoint by Will to any object he may think proper, 
and shall operate as an execution of such power • [S. 78, The Indian 

Succession Act.] K 

« 

(2) Effect of S. 78, SucceBsion Act. 

The effect of S. 78, Act X of 1865 is to put property over which the testator 
has a general power of appointment in the same footing as his own 
property. Theob., 6th Ed., 235. L 

(3) IbM as to onus of proof. 

The onus of proving that the testator did not intend to execute the power is 
thrown on those who deny that the general bequest so operates. 
IX Will., 10th Ed., 1200 (t) ; 1 Jarm., 5th 'Ed., 636. M 

(4) Application of S. 78, Act X of 1865. 

i. S. 78, Act X of 1865 applies only to a general power, i.e., a power which is 

general in regard to its objects, not a power that is general as regards 
the manner of its exercise. Re Powoirs Trusts, 39 L.J. Ch. 188. N 

ii. (a) S. 78, Act X of 1865, has no application to limited powers of appointment 

i.e., powers limited as to the objects or class in whose favour they 
may bo exercised. Cloves v. Audrey^ 12 Bcav. 604 ; Humphrey v. 
Humphrey, 36 L.T. 90 ; Holyland v. Lewin, 26 Gh. D. 266. 0 

(6) As to such powers, the question whether a residuary devise or bequest 
operates as an execution of the powers is a question of the intention 
of the testator to be gathered from the terms of the particular Will and 
the surrounding circumstances. II Will., 10th Ed., 1203 (n). See 
also Foullcs V. Williams, 42 Gh. D. 93. P 

iii. i(n) S. 78, Act X of 1865, applies also to Wills of married womh^. Thomas 

V. Jones, 1 De G.J. and B. 63 ; Noble v. Phillips, 2 P. and D. 276. Q 

(6) Where a wife was given a power to appoint to such persons as she should 
during coverture by deed or Will appoint and she made an appoint- 
ment by a Will during the lifetime of her husband who died subse- 
quently, held, the execution of the Will under coverture operated as a 
good exercise of the power, though she died discovert. Vevir v. 
Armstrong, (1909) 2 Gh. 297. ' it 
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V.— SUCCESSION ACT, 1866— POWER-OP-APPOINTMENT— 

iv. (a) S. 78, Act X of 1866, does not apply to the Will of a person domiciled 
* abroad unless he shows an intention that it is to apply. Tonilin v. 

Latter (1900) 1 Oh. 442 ; Poulter v. D*Este, (1903) 1 Oh. 898. S 
(6) Bat where an English power of appointment by Will is exercised and a Will 
executed in English form, though the appointer be domiciled abroad 
and the Will be not validly executed according to the law of domicile, 
. the document is admissible as a Will for the purpose of the appoint- 

ment, though not for othen purposes. Murphy v. Deichler, 1909 A.C. 
446. See, also, Hunt v. Balcer (1908) W.N. 161. T 

(5) A power to appoint amongst a class —Nature. 

A power to appoint amongst a class, though it be of children is not such a 
general power as is contemplated by S. 78, Act X of 1865. Cloves v. 
S • Audry, 12 Beav. 604 ; Pidgeley v. Pidgeley, 1 Ooll. 255 ; Elliott v. 

Elliott, 15 L.J. Oh. 393. U 

• (6) A power excluding a person— Nature. 

(a) Nor is a power from the benefit of taking under which some person is 

excluded, within S. 78, Act X of 1865. In re Byron, (1891) 3 Ch. 

* 171 ; In re Reynolds, 60 L. 3. Ch. 807. V 

(b) But such a power might be within that section if the excepted person is 

• dead when the power is exorcised. In re Byron, supra. W 

(7) A power requiring express reference In execution— Nature. 

(а) So also a power which prescribes that in oxecuting it, it is to be “ express- 

ly referred to ” is not within S. 78, Act X of 1865. In re Phillips, 68 
L.J. Oh. 448 ; Phillips v. Cajfley, 69 L.J. Ch. 177. X 

s 

(б) A bequest of property “ which I can dispose of by Will either as beneficially 

entitled thereto, or under any general power,’* is a valid exercise of 
, * a power requiring express reference. " Express ’* is distinguished 

from ** implied ’* and is intended to exclude any exercise which can 
only be implied by virtue of S. 27 of the Wills Act, 1837, or in some 
other way. Bolt v. Burdett, (1908) W.N. 76. Y 

(c) A power of appointment requiring express referrence to it was hold to be 

well exercised by a Will disposing of property over which I shall 
have any power of disposition by Will.” Billi v. Lane, (1908) 2 Oh. 
581. Z 

(8) What ii sufficient execution of a general power. 

(a)' The appointment of a residuary legatee and the gift of a general pecuniary 
legacy are sufficient under S. 78, Act X of 1865 to execute a general 
power. A.Q, v. Brackenhury, 1 H. and 0.^782 ; Shelford v. Acland, 

• 23 Beav. 10; Be Wilkinson, 4 Oh. 587. « A 

fb) A direction to executors to pay the testator’s debts out of his personal 

estate operates as an execution of a general power in favour of the 
executor. Wilday v. Barnett, 6 Eq. 193. B 

, (c) Even a simple direction to pay debts without the appointment of an exe- 

cutor would have the same effect. Laing v. Cowan, 24 Beav. 112. B-1 

(d) But the mere appointment of an executor would probably not be enough. 

• • Per Wickens, V.O. in In re Davies' Trusts, 13 Bq. 166. 0 
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V.— SU00ES8I0N ACT, 1966-POWER.OP.APPOINTMENT— (Oon«n««l). ^ 

(9) Powep of appointment up to a speoified amount. 

* A general gift will operate as an exercise of a power to appoint a sum not 
exceeding a specified amount to the extent of the amount speoified. 
Greene v. Gordon, 84 Gh. D. 65. D 

(10) Power contained in a settlement made by testator. 

A general gift in a Will will execute a power, whether the power is contained 
in a settlement made by the testator himself or by another person. 
Maddick v. 14 Gh. D. 422. E 

(11) Power exercised by Will made prior to instrument creating it. 

{a) A general power may be exercised by a general gift in a Will made prior to 
the instrument creating the power. Boyes v. Cook, 14 Gh. D. 63 ; 
and see other oases cited in Theob., 6th Ed., 238. «. r F 

(6) A general power of appointment may well be exercised by a Will executed 
previously to the creation of the power, and that too by a mere resi- 
duary gift. 31 B. 472=9 Bom. Ij.R. 488, F. Stillman v. Wedon, 
16 Sim, 26 ; Boyes v. Cook, 14 Gh.D. 53; Airey v. Bower, 12 Ap. Gas. 
263. ' • 0 

Rule against Perpetuity, applied to powers of appointment. 

I* 

(1) Power exercised within the limits of perpetuity is good. 

A power, though authorising an appointment which would be void for per- 
petuity, is valid if the appointment is kept within the proper limits. 
Slark V. Bakyns, IQ Gh. 35. H 

(2) Character of appointee under a general power. 

Where the power is a general power to appoint by deed or Will, the appointee 
need only be capable of taking under the instrument cxerLising the 
power. Rous v. Jackson, 29 Gh. D. 521. I 

(3) Character of appointee under a special power. 

(a) In the case of special powers, the appointee must be one capable of taking 
under the instrument creating the power. In re Poweirs Trusts, 
39 L.J. 188. J 

(h) The appointee under a special power must be competent to take immediate- 
ly from the donor. I Jarra., 5th Ed., 259. K 

(4) Gift in default of a power invalid for remoteness is valid. 

Where a power of appointment is given to arise upon an event beyond the limits 
of perpetuity, a gift in default of such appointment is valid. Peacock 
V. Frigont, (1893), 1 Oh. 54. ^ L 

(* 

(5) Power contingent on remote event, invalid. 

If the exercise of a power is made contingent on an event, which, may, by 
possibility happen beyond the limits of the rule, the mere fact tjiat 
the contingency has happened earlier and has rendered the exercise of 
the power practicable within the prescribed limit does not validate 
the power. Mukhopadhyay’s Perpetuities, 189 : dted and applied in 
4 M.Ii.T. 806»>31 M. 617. ' Jf 
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V.-8U0CE8SI0N AOT, 1866-POWEB.OP-APPOINTMENT-(Concl«ded). 

iRule against Perpetuity, applied to powers of appointment— (0<mc2»d«d). 

(6) Validity of appointment determined by state of things existing when appoint- 
ment takes effect. * 

The question whether an appointment is valid, is determined by the state of 
things existing when the appointment takes efleot. Wilkinson v. 
Duncant 80 Beav. 111. In re Halliran’s Trusts, (1904) 1 Ir. 452, died 
, in Theob., 6th Ed., 586. N 

(7) Power of appointment nnder Hindu law^Limitations. 

There is no prii»iple of Hindu Law which forbids a bequest by way of a 
power of appointment subject to the same restrictions as the Hindu 
testamentary law imposes upon the testator himself vie,, that the 
appointment should be made, so that (i) the appointee might be 
^ ascertained when the event arose on which he was to take, and (ii) 

\he appointee be a person, who was alive at the death of the testator. 
16 B. 492. 0 

(8) Power of appointment, validity of. 

A Hindu testator has a right to grant a power of appointment to a person 

• named in his \^ill by which the final devolution of his estate should 

be regulated at the termination of a life estate created under the 
Will. 11 0.0. 271. P 
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THE POWEES OP ATTOENEY ACT, 1882. 


INDEX. 


Mote 1 The thiok figures at the eud of each line refer to the pages of this Act and 
the alphabets in italics preceding the thick figures refer to the cases 
having corresponding thick letters agajnst them in those pages. 

2 S. in Brevier Koman denotes the section. 


Act^ Powers-of -attorney — Statement of Objects and Reasons, 3. 

^ • — Proceedings in Council, 3. 

„ — Object of the Powers-of-Attorney Bill, C — F, 3, 4. 

, Places where the Powers-of-attorney Act has been declared in force, G, 12. 

Imperial Acts. 

Act X of Authority to collect rents and to sue for them, Z, A, 28. 

Act I of 1879 (Stamp), S. 5 — Power-of -attorney executed in England — Fiscal require- 
ments, Z, 29. 

Madras Acts. 

Act VIll of 1865 (Bent Recovery), S* 9— Power-of -attorney to exercise rights under 
Act~Power coupled with interest whether revocable — Acceptance by tenants 
of pattas tendered by shrotriemdars with knowledge of grantee’s right — Subse- 
quent tender of pattas by grantee— -Refusal thereof by tenants— Suit by 
grantee to enforce acceptance of pattaa-'Maintainability, Y, 22. 

Agent, Power-of-attorney, Y, 11. 

Appeal, Summary dismissal of an, — Special Powcr-of-attorney — Stamped paper for 
special Powcr-of-attorney, F, 12. 

Appointee, defined, L, 5. 

Appointer, defined, K, 6. 

B 

Bank, Bank Manager — Private Agent — Bona-fides, Z, 11. 

c 

Certificate, by Notary Public, — Declaration as to execution of Power-of-attorney before 
the Chief Magistrate, Glasgow, 16. 

Contract Act (IX of 1872), S. 25 — Attorney, power of —Mooktarnama — Bond to secure 
barred debt whether binding, A, 11. 

Court-Fees Act, Sch. II, Art. 10 (a) — Stamp Act, Sch. I, Art. 50 (1 ) — Power to vakil to 
obt*>in copies from Collector’s ofBce — Stamp, I, 19. 

PovC^r to exempt under S. 19 (1) of the, J, 19. 

Court-fee stamp, Power-of-attorney— General stamp, Y, 28. 

D 

Deafji, Payment by attorney under power, without notice of death, (%c., good, S. 3, 18, 14. 

Deed of sale, by Buddhist wife whether requires registered power, N, 20. 

Deposit, of original instruments creating Powers-of-attorney, S. 4 , 14 — 18. 

Donee of powers who is a, J, 8. 
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Bmee of a Power-of •attorney^ Execution under Power-of-attorney, S. 2, 12, 18. 

Meaning, jr, 18. ^ 

Mode of execution by attorney, X, 18, 

^ E 

English Trustee Act, 1893, Protection, O, P, li. 

Eocecutant, Identification of, whether necessary, Y, Z, 16, 17. 

Executors, Power-of -attorney by, proof of, by means of declaration of attesting witnesses 
before notary public, V, 16. 

Executor dative qua father. Evidence Act, 8. 86 — Power-of-attorney — Application for 
letters of administration, U, *15, 16. 

Evidence, Power-of-attorney — Execution to show that principal is alive — Consider- 
ation, P — U~l, 6 . 

Evidence Act, B. 3— Proof of Power-of-attornoy, L, 20. 

Presumption as to Powers-of-attorney, S, 15. 

S. 85— -Executor dative qua father — Power-of-attornoy— Application for letters of 
administration, T, U, 15, 16. 

Power-of-attorney, by executors, proof of, by means of declaration of attesting 
witnesses before notary public, V, 16. 

G 

Government, Suit by — Power-of-attorney to institute suit not necessary, Ei, 12. 
Government securities. Pledge of, by agent for unauthorised loan — Suit for recovery of 
securities by principal from transferee — Negotiation, XJ — X, 10. 

H 

High Court, Deposit of original instruments creating powers of attorney, S. 4, 14—18. 
Hindu Law, Power of appointment under— Limitations, 0, 88 . 

, J 

Judicial Notification, No. 293, dated 26th July, 1884, 17. « 

L 

Letters of administration. Evidence Act, S. 85 — Executor dative qua father — IWer-of- 
attorney — Application for letters of administration, T, U, 15, 16. 

Letter of attorney, Power-of-attorney— Procuration, M, 5* 

M 

Madras, Judicial Notification, No. 293, dated 26th July, 1884, 17. 

Married women, Power-of-attorney of, S. 5, 18. 

English Law — Changes, F-~-H, 18. 

Mooktamama, Contract Act IX of 1872, S. 25 — Attorney, power of — Bond to secure 
barred debt whether binding. A, 11. 

Principal and agent— Power-of -attorney — Authority of agent — Limitation of gift 
B, 11. 

Mukhteamamas, and vakalatnamas, M, 25. 

N 

Notary public, Power-of-attorney by executors, proof of, by means of declaration of 
attesing witnesses before, V, 16. 

Declaration as to execution of Power-of-attorney, before the Chief Magistrate, 
Glasgow— Certificate by, 16. 

Notice, Payment by attorney under power, without, of death, &o., good, S. 3, 18, ii. 

o 

Onus, Effect of 8. 78, succession as to , of proof , ilf, 80. ' . « 
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P 

jfardanashin lady^ Power-of-attomey to husband, 0, 11. 

Power-of-attornoy by, 0— 0, 20. 

Payment t by attorney under power, without notice of death, &c., good, S. 3, 18, *14. 
Pledget of Government securities by agent for unauthorised loan— Suit for recovery 
of securities by principal from transferee— Negotiation, f7— X, 10. 

Power t Power-of-attorney — Explained, G, JET, 4. 

Different kinds, J, 5. 

Certain expressions explained with respect to, J — D, 5. 
of appointment, M-l, 6. 

Delegation, 6. , 

to prosecute and defend suits, C, D, 7. 

Principal and agent — Power to sue given to an agent, extent of — Vakil, reason- 
able remuneration to, under such power, E, 7. 
to carry on business of firm. Ft 8. 

^o sell, etc.t G—Kt 8. 

by statute — Power by will— Requisite in India of delegation of agency — exe- 
cution of deeds— Power-of-attorney by executrix, P, Q, 9. 
to vakil to obtain copies from Collector's office — Stamp— Court-Foes Act, S. 11, 
Art. 10 (a)— Stamp Act, Sob. I, Art. (50) 6, /, 19. 
exempt under S. 19 (i) of th*e Court-Fees Act, 1870, d, 19. 

Presentation by agent having no subsisting, T, 21. 

Power of appointment t executed by general bequest, Kt 30. 

"Effect of S. 78, Succession Act, I/, 30. 

A power to appoint amongst a class— Nature, T/, 31. 

A power excluding a person — Nature, F, W, 81. 

A power requiring express reference in execution— Nature, X — Zt 81 . 

What is sufficient execution of a general pewer, A — C, 31. 
up to a specified amount, D, 32. 

Rule against perpetuity, applied to, 77 — P, 32, 33. 

Power exercised within the limits of perpetuity is good, 7/, 32. 

‘Character of appointee under a general power, I, 32. 

Character of appointee under a special power, J, X, 32. 

Gift in default of a power invalid for remoteness is valid, L, 82. 

Power contingent on remote event invalid, ilf, 32. 

Validity of appointment determined by state of things existing when appointment 
takes effect. A7, 33. 

under Hindu Law — Limitations, 0, 33. 

Validity of, P, 33. 

Power-of-attomeyt Power— Explained, G, fl, 4. 

Letter of attorney — Procuration, M, 5. 

Execution — Evidence to show that principal is alive— Consideration, P — 77-1, 6. 
Construction of, F — Zt 6, 7, X, 22, G, 23. 

Construction — Power to dispose of property, A, P, 7. 

by e^e'butrix — Power by statute — Power by will —Requisite in India of delega- 
tion of agency— Execution of deeds, P, Q, 9. 

Constitution of agency by power of attorney — Power to borrow money for 
particular purpose in particular manner — Binding nature of debt contracted 
^ in different manner, T, 10. 

Agent, F, 11. 

Contract Act, IX of 187^, S. 2b —Mooktarnaina — Bond to secure barred debt 
whether binding At 
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Pott»r-o/-o Worn«y— (Oon tinned) . 

Principal and agent — Mooktarfiama-- Authority of agent, limitation of 'gif<^« 

B. 11 . 

husband — Pardanashin lady, C, 11. 

Oonsidoration for, D, 12. 

Government, suit by — to institute suit not necessary, E, 12. 

Summary dismissal of an appeal— Appeal — Special, — Stamped paper for special, 

F, 12. 

Execution under, S. 2, 12, 18. 

Execution of document by attorney—, to several persons— Name of principal 
signed by one attorney— Document attested by the other attorneys, D, 18. 
Payment by attorney under power, without notice of death, &o., good, S. 3, 

18, 14. 

Deposit of original instruments creating, S. 4, 14—18. 

Presumption as to, 5, 15. 

Evidence Act, S. 85 — Executor dative qua father - Application for letC3r8 of 
administration, T, Z7, 15, 16. 

by executors, proof of, by means of declaration of attesting witnesses before 
notary public, P, 16. 

Declaration as to execution of, before the Chief Magistrate, Glasgow — Certificate 
by notary public, 16. ' , 

Documents held admissible, TT, X, 16. 

Identification of executant, whether necessary, P, Z, 16, 17. 

signed by Deputy Collector for Deputy Commissioner, presumption as to, il, 17. 

of married women, S. 5, 18. 

Court-Foes, Act, I, J, 19. 

recognizable for purposes of S. 32, X, 19, 20. 

Proof of, Zf, 20. 

Stamp duty for executing, under S. 33 (a), M, 20. , 

by pardanashin lady, 0— 0, 20. 

What agents entitled to present documents for registration, Q — 8, 21. 
Registration under defective, validity of, IT, 22, ** „ 

Presentation under power not mentioned in Registration Act, P, 22. 
to create a charge on immoveable property— Indian Registration Act (III of 1877), 
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THE CARRIERS ACT, 1865. 


(STATEMENTS OF OBJECTS AND BBASON8. 

The defective state of the Ijaw of India in respect of the liabilities of .Carriers, 
whether companies or individual has for some time past attracted the attention of the 
Governor-General in CounoU but it was thought desirable to postpone any enactment 
on the subject, until it should be seen whether the labours of Her Majesty’s Commis- 
sioners for preparing a body of substantive law would relieve the Indian JCegislature 
from the necessity of special legislation. 

Meantime, however, the question has become pressing, from increase in the num- 
bers aof Carrying Companies, from the transfer of part of the Government carrying 
business to one of them, and from the prospect of Tramways being constructed under 
Act XXTI of 1863 [io provide for taking land for works of public utility to be constructed 
*by private persons or Companies and for regxMing the construction and use of works on 
land so taken) » The necessity for prompt legislation has further been urged on the 
Government^ in petitions and by the Government of Madras in an official letter. 

The Bill now published with the Viceroy’s permission follows the principles though 
not the form or the language, of the English Statutes regulating the liability pf 
carriers. 

The earlier sections exteiid to India the principle embodied in the English Statute 
II, Geo. IV and I Will. Cap. 66. They relieve carriers from the extraordinary liabilities 
which would be imposed on them by the delivery to them, without notice, of articles of 
peculiar value or perishableness. Any customer, delivering to the carrier any of the 
articles enumerated in the .Schedule must declare them, and then the Carrier may 
charge at a higher rate for the additional risk, in conformity with a scale to bo publidy 
exhibited in his place of business. Under the ordinary Law of Contract, .the carrier 
migl^jt relieve himself from liability by such a notice, but it would be necessary to bring 
the notice home to .the customer by evidence. From the necessity of giving such 
evidence, the carrier will now be relieved by this enactment. 

By S. VI it is provided that the Carrier shall not rid himself of his liability 
for articles neither usually valuable, nor unusually perishable, by any public notice, but 
(unless he be the owner pf a Tramway) he is permitted to modify his legal obligations 
by special contract. 

S. VII extends to Tramways constructed under Act XXII of 1863, the same 
rule which is applied to Railways by Act XVIII of 1854. It seems highly expedient 
that the same law should if possible bo made to.goyern both Railways and Tramways. 

The rule applicable to Indian Railway Companies is contained in S. XI of Act 
XVIII of 1854, and it is as follows 

“ The liability of such Railway Company for loss or injury _to any articles or goods 
to be carried by them other than those specially provided f6r by this Apt, shall not 
bn deemed or construed to be limited, or in anywise affected by any public potipe, 
given, ,pr any private contract made by them ; but such Railway Company shall be 
auBweraldo lor eueh loss .ox injury .whoa it shall teve been caused by gross uegiigence 
or miaoonduot on the part of thek:ag^ts,or servants.” 

4 Qn this seetiou the Goviirnmeut of Madras observes The first clause prohibiting 
any private coutmot in. limitation of sliability goes far beyond the oommon (jaw of 
England, and.Statute 17 and 18, Vio.;Cap. 81. S. VII, which admits ,.qf suph con- 
tracts if just dnd reasonable. Jt is.diffi(iulttoseewhy a Railway Company , in Iii4ia 
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should be deprived of that power of protecting itself by special contract which a Rail- 
way Company in England possesses. If the latter clause of the section which makes a 
Company liable for gross negligence of misconduct of their agents, is meanU to relieve 
them from liability in all other cases, it would be well to say so by distinct negative 
words. But it is very questionable whether so wide an exemption from responsibility 
is desirable or was intended. If however, the word “ only”, be supplied after ” answer- 
able” in the last line but three of the extract from the Railway Act as printed above the 
section becomes intelligible. It limits the liability of Railway Companies to the con- 
sequences of gross negligence or misconduct on the part of their agents 6r servants, 
but declares that from this liability sfb limited they shall not be allowed to relieve 
themselves by any kind of contract. There cannot indeed be much doubt that the 
intention of the Legislature was to place all Railway Companies in what was once 
supposed to be the exact position of Carrier who had contracted for himself as favourably 
as the law of England would permit. 

It was in fact, long supposed in England that while a Carrier could by contract re- 
lieve himself from most of his liabilities, his power of doing so stopped short of liability 
for negligence or misconduct. Such is the view of the law taken by Mr. Justice Story 
in his commentaries on the Law of Bailments, S. 549, and such is ^understood to be 
still the law in America. But a series of decisions in the English Courts overturned 
the older doctrine, and it was settled that a carrier coqld, by a properly framed contract, 
deliver himself from liability even for misconduct or negligence. The liberty thus 
conceded was, however, found to be a practical evil, and the English Legislature 
intervened by 17 and 18, Vic. Cap. 31. 

The nearly contemporaneous enactment of the Indian Legislature, embodied in 
S. XI of Act XVIII of 1654, is obviously aimed at the same object. 

It seems very undesirable to adopt the rule contained in S. VII of 17 and 18 Vic. 
Cap. 31, which permits Companies to contract themselves, on certain conditions, 
out of their liability for negligence. The section in question has been severally con- 
demned by the present Lord Chancellor of England on the ground both of obscurity of 
expression and of difficulty of application:--(PeeZc v. The North Staffordshire Railway 
Company 1 32 Law Jofurnal N.8.Q.B, 241). On the other hand the rule of the Indian 
Legislature is comparatively simple, it would probably be sustained by the general sense 
of the mercantile community, and it is especially to a country in which there exists 
considerable diderence of opinion as to the general liabilities of Carriers. 

Henry 8. Maine, 

SIMLA, I c. BOUBNOIS, 

J 1th June, mi. ) Depy. Secy, to the Govt, of India, 

Home Dept, 

COMMON CAEKIEBS’ BILL. 

PROCEEDINGS RELATING TO THE BILL. 

I. The Hon’ble Mr. Maine introduced the Bill relating to the rights and liabilities 
of common carriers, and moved that it be referred to a Select Committee,^ with instruc- 
tions to report in four weeks. He said that, though this was a short Bill,«he believed 
it would be of great value in the mofussil. To explain the measure he might remind 
the Council that the general law of most European countries, that is, the primafade as 
unmodified by special agreement, imposed extraordinary liabilities on common carriers, 
being persons who made it their business to convey goods from place to place b^f^ land 
or by river. They were made absolutely, or nearly absolutely, responsible for the safe 
custody and safe delivery of the goods committed to them, and no excuse for the non- 
performanoe of their contract, was admissible. Whether this severe laiXr obtain in India 
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^was mafcter of uncertainty —an uncertainty which surrounded so many questions of 
Indian Mofussil law. The better opinion seemed to be that, oven in India, obligations 
of unusiqil and exceptional stringency were imposed upon carriers. But it was un< 
necessary to discuss the point, as the Indian Law-Commissioners were understood to be 
addressing themselves to the chapter of the Civil Code on Contract, and will have to 
take up incidentally the liabilities of Carriers. Mr. Maine had hitherto been speaking 
of the primary and general law of the obligations incurred by carriers by the bare fact of 
their contracting to convey and deliver goods. Those obligations might, however, be 
modified indefinitely by special agreement. The practical result, therefore, was, as in 
so many cases of one-sided and inequitable law, exactly the reverse of that intended by 
the designers of the prirngiry rule— always supposing it could be spoken of as deliberately 
intended, for it was in truth of such antiquity that it was almost idle to speak of it in 
connection with fixed design. It was found that common carriers habitually resorted 
to a number of expedients for delivering themselves from their extraordinary liabilities. 
Either they put up iu their place of business a board or table, stating the conditions on 
whifti they would receive goods, and, if it could be shown that these conditions came to 
the notice of the customer, they were binding on him ; or, perhaps, they placed in his 
hands a written or printed paper containing similar conditions, and the receipt of such 
a paper, followed by delivery to the carrier, would almost in every case constitute a 
special, agreement. Practically, therefore, what the Legislature had to deal with was, 
not only th^ extraordinary severTty of the general law to carriers, but also the extreme 
leniency and oue-sidedness of the terms which carriers secured to themselves by special 
contract — terms which wore often submitted to by the customer without his being 
awa/ro of what he was doing. The Bill was intended to correct these mutual obliga- 
tions. It was in accordanjc with English legislation on the subject, following the 
principle, though not the language, of the English Statutes. The English rules wore 
understood to have generally commended themselves to the approbation of the mercan- 
tile classes. If the goods for conveyance consisted of any of the articles enumerated in 
the Schedule — that is, ^ere unusually valuable or unusually perishable — such as gold 
jewels, paintings, engravings, or title-deeds— the customer, when committing them to 
the carrier, must give a special description of their character and value, otherwise the 
earner Vould be relieved from liability. On the other hand, the carrier was allowed to 
charge an additional rate as insurance against the augmented risk, in conformity with 
a scale of charges to be publicly exposed in his place of business. If, however, the goods 
were of an ordinary kind, neither unusually valuable, nor unusually destructible, the 
Carrier would not be allowed to acquit himself of his obligations merely by putting up 
a table or board. His only mode of mitigating his general, responsibility would bo by 
special contract, which Mr. Maine was inclined to think — though that was not in the 
present Bill — ought to be a document signed by the customer or his agent. 

The remainder of the Bill was framed to place Railways constructed under Act 
XXII of 1863, or tram-roads as they were sometimes called, on the same footing as 
regarded liability for the carriage of goods as Railways constructed under the general 
Indian Raliway Act. In his statemenii of objects and reasons lie had attempted to 
explain what was the real purport of the provisions of the Act on this subject. The 
argument ^as somewhat technical, and he would not rcpoat'it now. The rule adopted 
was a sidiple one. Railway Companies wore liable for the negligence or misconduct of 
themselves or their servants or agents, and, of course, for fraud ; but were not otherwise 
answerable for loss. The explanatioi;^ of that rule was as follows : a Railway Company, 
both in India and in England was so powerful a body ; it had such a virtual monopoly 
of^ho carriage of goods along the line of country which it occupied that, if it were left 
to itself, it would probably contract itself out of all its liabilities. It would constrain 
its customers to accept such special terms that it would be liable under no circumstances 
V and for noting. The Indian Railway Act, accepted this advantage of Railway 
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Companies up to a certain point ; but stopped there, and absolutely forbade Railway 
Companies to relieve themselves in any manner from liabilities incurred througU 
negligence of positive misconduct. The rule was a simple one — much simpler jtbanihat 
adopted^by the English Parliament, which, indeed, had fallen into several legislative 
miscarriages in its dealing with this subject. Mr. Maine was further informed 1^ 
gentlemen conversant with the practical working of the law, that tho rule in India was 
found convenient and easy of application. And, indeed, even if the inconvenience were 
greater, tho Council would probably be of opinion that Railways formed under the new 
Act should not stand under different obligations from those which attached to Railways 
governed by the older Indian enactment.* Mr. Maine had to add that he had received 
some valuable suggestions from a learned Judge of the High C^urt, Mr. Justice Levinge, 
who had had much experience of the working of the law of oarriors during his praotiee 
at home. Those suggestions, which referred chiefly to matters of detail, Mr. Maine 
would submit to the Select Committee. 

Tho Motion was put and agreed to. 

The following Select Committee was named : — • • 

On the Bill relating to the rights and liabilities of common carriers —The Hon’ble 
Messrs. Harington, Maine, Brown, Bulien and Oust. 

The Council then adjourned. 


Calcutta, ) 
TJie 2nd December ^ 1664. [ 


Whitley Stokes, 

Offg. Asst. Secy, to the Govj^. of India, 
Home Dept. (Legislative). 


[See, Gazette of India, 1864, supplement, p. 497.] 

II. The Hon’ble Mr. Maine also moved that the Report of the Select Commitilee on 
the Bill relating to the rights and liabilities of Common Carriers, be taken into con- 
sideration. He said that in thi.s Bill, which he trusted would be a measure of some 
value to tho mercantile and general community and which certainly seemed to be re- 
quired by the extension of tho business, of private carrying, the Select Committee had 
suggested only two alterations of any importance. The first ivas in S. 6. When the 
Bill was last before the Council he had described the system of the Bill, which was 
that of tho English law, as follows : — 

If the goods for conveyance consisted of any of tho articles enumerated ifi the 
Schedule, that is, wore unusually valuable or unusually perishable such as gold, jewels, 
paintings, engravings or title-deeds, the customer, when committing them to the carrier 
must give a special description of their chameter and tho value, otherwise the carrier 
would be relieved from liability. On the other hand tho carrier was allowed to charge 
as additional rate as insurance against the augmented risk, in conformity with a scale 
of charges to be publicly exposed in his place of business. If, however, the goods 
wore of an ordinary kind, neither unusually valuable nor unusually destructible, the 
carrier would not be allowed to acquit himself of bis obligation merely by putting up 
a table or board. 


Mr. Justice Lovingc, however, had called the attention of the Select Committee to 
an evasion of the rule which was not uncommon in England and had suggested that 
the carrier might perhaps cause the coolie who brought the article for carriage to 
sign or put his mark to some paper and that would constitute a speoik^ contract. 
Mr. Justice Levinge, had, therefore, suggested aud the Select Committee had accepted the 
suggestion, that, when a special contract limiting the liability of the carrier was signed, 
the agent signing should be always an agent expifessly authoriziod to bind the customer. 

The other amendment was in section 9 and was not absolutely required, but ms 
adopted for the sake of clearness. It provided that, when a customer was suing a com- 
mon carrier, the customer should only bo bound to prove a contract or delivery and the 
non-delivery of the goods at their destination and then it. would bo forHhc carrier tci 
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^prote tut the loss or damage took place under sooh oircumstancea as would relieve the 
carrier from responsibility* 

The only other alterations were the insertion of a few words in the Preamble to 
exclude of Government from the operation of the Bill, and the addition of a* section 
saying the previsions of Act Ko. XVlIt of 1854 (relating to Bailways in India). 

He begged t(y move that the report of the Select Committee be taken into comidera- 
tion. 

The motion was put and agreed to. 

The Hon’ble Baja Sahib Dyal Bahadur proposed the addition of the following 
words to the third section : and the carrier or his agent shall thereupon himself per- 
sonally have such property examined or if that be impossible shall have it inspected 
and the Seal affixed to the box or parcel in which such property is contained, and shall 
oh delivery thereof show such seal to he intact.” 

The custom now prevailing in the country was that jewels and similar valuable 
proj^riy were either shown to the insurer when delivered over to him and by him when 
he delivered them over in his turn, or that the seal was affixed to the box in which 
sUch valuables were contained was pointed out to him, and was by him shown to the 
.party receiving delivery from him to be intact. For instance, shawls and such 
valuable cloths were either packed in the presence of the insurer, or, if given over to 
him already packed, were sealed,, in which case, the Baja said, the seals remaining 
intact absoUed the insurer from responsiblity. 

The Hon’ble Mr. Maine thought that the Hon’ble Member had overlooked the fact 
that the particular section referred to was one protecting the carrier, and enabling him 
to compensate himself for increased risk by an enhanced rate of charge. A fraudulent 
declaration of value under the section by the consignor would in no way bind the carrier. 

The Hon’ble the Maharaja of Vizianagram moved as an amendment the words 
” cloths and tissues embroidered with the precious metals or of which such metals formed 
part and Articles of ivory ebony or sandalwood*^ should be added to the schedule. 

The amendment was agreed to, 

The Hon*ble Mr. Maine then moved that the Bill as amended be passed. 

Thp Motion was put and agreed to. 

[See Gazette of India, 1865, pp. 51, 64, 65.] 

THE CABEIEBS ACT, 1865. 

[ACT III of 1866] 1. 

{Passed on the 14th February, 1865). 

An Act ^ relating to the rights and liabilities ^ of Common Carriers. 

HISTORICAL MEMOIR. 

It.B. —This Aot is based on the principle embodied in the Carriers Act, 1830 (II Oeo. 

rV and I, Wm. IV, c. 68). It is not in all respects similar to 11 Goo. 
IV and I, Wm. IV, o. 68. 16 C.W.N. 226 ; 32 M. 95 (124), 3 B. 109 
(116). 


Vear. 

Number of Aot. 

Name of Act. 

How affected. 

» 

1866 

Ill 

’ i 

The Carriers 
Aot. 

Rep. in part, Act IX of 1880. 
Repealed (as to carriers by rail), 

Act IV of 1879. 

Amended by Act X of 1899, S. 2. 
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Whebeas it is expedient not only to enable oommon oarriers to limit^ 
their liability ^ for loss of or damage to property 
Preainble. delivered to them to be carried but also to 'declare 

their liability for loss of or damage to such property occasioned by the 
negligence or criminal acts of themselves, their servants or agents ^ ; It is 
enacted as follows : 

(Notes). 

III 011865.^* 


(1) Statement of Objeote and Reasons. « 

For>~of (ho Bill which was passed into law as Act 3 of 1865, See Gazette of 
India Extraordinary, dated 1st August, 1864. A 

(i) NECESSITY FOR THE PRESENT LEGISLATION. 

The defective state of the Law of India in respect of the liabilities of Carriers, 
whether Companies or individual has for some time past attracted the 
attention of the Governor-General in Council but it was thought 
desirable to postpone any enactment on the subject, until it should be* 
seen whether the labours of Her Majesty’s Commissioners for preparing 
a Body of Substantive law would relieve the Indian Legislature from 
the necessity of special legislation. Meantime, however, the question 
has become pressing, from increase in the numbers of Carrying 
Companies, from the transfer of part of the Government carrying 
business to one of them, and from the prospect of Tramways being 
constructed under Act XXII of 1863 (to ^provide for taking land for 
works of public utility to be cmistructed by private persons or Cwnpa- 
nies and for regulating the construction and use of works on land so 
taken,) The necessity for prompt legislation has further been urged 
on the Government in petitions and by the Government of Madras 
in an official letter. 

[ See Statement of Objects and Reasons to this Act.] ^ 

(ii) BILL FOLLOWS ENGLISH STATUTES. 

The Bill now published by the Viceroy’s permission follows the principles, 
though not the form or the language, of the English Statutes regula- 
ting the liability of carriers. (See Statement of objects and Reasons 
to this Act). 3 B. 109 (116) ; 15 C-W.N. 226 ; 32 M. 94. B 

(2) Proceedings relating to the Bill. 

For , See Gazette of India, 1864, Supplement, p. 497, Gazette of India, 

1865, pp. 51. 64 and 65. C 

(3) Places where Act has been declared to be in force. 

The Act has been declared to be in force in the whole of British India, except 
as regards the Scheduled Districts, by the Laws Local Extent Act, 
1874 (15 of 1874) S. 3. D 

It has been applied to Upper Burma generally (except the Shan States) by the 
Burma Laws Act, 1898 (XIII of 1898) ; but its application to^ill tribes 
in a hill tract is barred by the Eachin Hill Tribes Regulations, 1895 
(I of 1895) and to China in the Chin Hills by the Chin Hills Regula- 
tion, 1896 (V of 1896). It has boon applied to the Santhal Parganas, by 
the Santhal Parganas Settlement Regulation, 1872 (III of 1872), Sr 31 
as amended by the Santhal Parganas Justice and Laws Regulation, 
1899 (III of 1899) : and to the Arakan Hill District (with a modification) 
by the Arakan Hill District Regulation, 1874 (IX of 187*4), S. 3* Ei 
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t.—"Act m ot I86S "—{Concluded). 

It has beoD declared, by notification under S. 3 fa) of the Scheduled Districts 
, Act, 1874 (XIV of 1874), Gcnl. Acts, Vol. II, to be in force in the follow- 
ing Scheduled District namely : — • 

Sindh. ... See Gazette of India, 1880, Ft. I, p. 672. 

West Jalpaiguri, the Western Hills of 
Darjiling, the Darjiling Tarai and the 
Damson sub-division of the Darjiling 

District ... , Do. 1881, Pt. I, p. 74, 

The Districts of Hazaribagh Lohardaga 
(now the Banchi District, soc Calcutta 
Gazette, 1899, Pt. I, p. 44), and Manbhum 
and Pargana Dhalbhum and the Kolhan in 


the District of Singbhum 

Tht.% Porahat Bstate in the District of 

Do. 

1881, Pt. I, p. 504. 

Singbhum 

Do. 

1897, Pt. I, p. 1059. 

Kumaon and Garhwal 
* Tho scheduled portion of the Hirzapur 

Do. 

1876, Pt. I, p. 605. 

District 

Do. 

1878, Pt. I, p. 383. 

Jaunsar Bi^war ' 

The Districts of Hazara, Peshawar, Kohat, 

Do. 

1878, Pt. I, p. 382. 


Bannu, Dcra Ghazi Khan (portions of the 
Districts of Hazara, Bannu, Dera Tsmail 
Khauand Dora Ghazi Khan and the Districts 
of Peshawar and Kohat now iorm the North- 
west Frontier Province, see Gazette of India, 
1901, Pt. I, p. 867, and ibid, 1902, Pt. I, 
p. 575 : but its application to that part of the 
Hazara district known as Upper Tanawal is 
barred by the Hazara (Upper Tanawal) Regul- 
ation,. J9B0 (II of 1900) (Punj. and N. W. 


Code) 

Tho Scheduled Districts of 

the Central 

Do. 

1886, Pt. I, 

p. 48. 

Provinces 

The Scheduled Districts in 

Ganjam and 

Do. 

1879, Pt I, 

p. 771. 

Vizagapntam 

... 

Do. 

1898, Pt. T, 

p. 870. 

The District of Sylhot 

The rest of Assam (except 

the North 

Do. 

1879, Pt. I, 

p, 631. 

Lushai Hills) 

... 

Do. 

1879, Pt. I, 

p. 299. 


It has been declared, by notification under S. 3 (6) of the last-mentioned Act, 
not to be in force in the Scheduled District of Lahaul — See Gazette 
of India, 188C, J>t. I, p. 301. 

It has been extended by notification under S. 5 of the,samc Act, to the follow- 
» ing Scheduled Districts, namely : — 

The Tarifi of the Province of Agra ... See Gazette of India, 1870, Pt. I, p. 505. 
Ajmere and Merwara ... Do. 1877, Pt. I, p, 605. F 

(4) Legislative changes. 

This Act has l)eon repealed as lo carriers by rail by the Indian Railways Act, 
1879 (IV of 1879). Por the Indian Railways Act now in force, see 
, Act IX of 1890* G 


26— B 
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Aot III of 1865 (the oabbiebs act). 


2.— “Act.’' 

(1) lot pmwved in tut. * 

by Act IX of 1372. Sec 3 6. 109 ; 18 0. 620. , H 

(2) LAw applicable to common capriePB->Con tract Act (IX of 1872). 

The Aot of 1872 was not intended to deal with the law relating to common 
carriers, and notwithstanding the generality of some expressions in 
the chapter on bailments, the common carriers are not within the 
Act. 18 C. 620 (P.C.)=18 LA. 121. I 

(3) 8. 152, Contract Act (IX of 1872) —Common capplepg- Contract Act not applic- 
able— ReaBons. 

(1) The obligation imposed by law on common carliers has nothing to do with 

contract in its origin. It is a duty cast upon common carriers by 
reason of their exercising a public employment for reward. 

(2) The Act of 1872 does not profess to bo a complete Oode dealing with the law 

relating to contracts. It only purports to define, and amendciertain 
parts of that law. 

(3) The only section in the Act in which bailment, for the purpose of carriage, 

is mentioned is S. 158, which however, deals only with gratuitous 
bailments. 

(1) At the time of the passing of the Act of** 1872, there was in force a statute 
relating to common carriers, which, in connection with the common 
law of England, formed a complete Code. Had it been intended to 
codify the law of common carriers by the Act of 1872, the morg usual 
course would have been to have repealed the Act of 18C5 and to re- 
enact its provisions, with necessary modifications. 

(6) As the Act of 1865 is not “expressly repealed” by the Act of 1872, nothing 
in the Act of 1872 is to “affect’^ its provisions. The Irrawaddy 
Flotilla Company vJ Dugwan Das^ 18 G. 620 (P.C.) ~18 I. A. 121. J 

(4) Scope of the Act. 

As to — ,8ee 3 M. 107. , K 

J .— Rights and liabilities. ” 

(1) Bailee and common cappier— Distinction— Liability. 

In the hiring of service of things, the bailee is bound only to the exercise of 
ordinary diligence, and is in the same position as an ordinary bailee 
for hire for the custody of things. But the liability of a professional 
or common carrier is much greater. Story on Bailments, 457 — 9. 

By the English Common Law be is liable for losses, except those by the act of 
God, or public enemies and excepting also those arising from the in- 
herent defects or tendencies of the thing. This liability was founded 
on public policy, to prevent collusion with robbers, &o., and at present 
it is greatly controlled by express enactment. Id. 489, 93,607, 607rt. 

By the Boman and some other laws the liability was never quite so great. Id. 
469, 488. ‘ ^ 

The rights and liabilities of inland common carriers in India are now regulat- 
ed by Act ITI of 1865 ; but only partially so, as their ordinary liability 
is not defined or aSected in all cases, for instance in respect to articles 
not enumerated in the Act, and as to which no special contract has 
been made with the sender ; and hence in the absence of express law, 
the rules of the English common law would probably be followed in 
India. See Collet on Torts. v , L 
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^ J - — ** Rights and tiabUlties’^ -^{Continued), 

(2) Common oappieps— Liability— Two>fold risk of cappleps. 

The rights and liabilities of common carriers and those for whom they parry, 
apart from special contract, are outside the Indian Contract Act, and 
are governed by the principles of the English Common Law as modi- 
fied by the Carriers Act of 1865. 15 C.W.N. 226=9 Ind. Caa. 364. 

The above doctrine is not limited to bills of lading. W^ldv, Pickford, B M. & W. 
443 ; D^Arc v. L. W. Ry, L.R. 9 C.P. 325 ; 30 L.T. 763 ; 22 W. 

R. 919 and Martin v, Q.LP. hy. Co.^, L.R 3 Ex. 9 ; 37 L.J. Ex. 27 ; 
17 L.T. 349, relied upon. Czech v. C.S.N. Co., L. R. 3 C.P. 14 ; 37 
L.J.C.P. 3 ; 17 L.T. 246 ; 16 W.R. 130, B. Baxters Leather Co. v. 
Royal Mail Steam Packet Co., (1908) 2 K.B. 626 ; 99 L.T. 286 ; 24 
T.L.R. 637 ; 77 L.J.K.B. 988, Expl ; Crouch v. L. dt N.W. Ry. Co., 
23 L.J.C.P. 75 at p. 82 ; 14 C.P. 255 ; 7 R.C. 717 ; 2 O.L.R. 188 ; 18 
Jtir. 148 ; 2 W.R. 160, Bel. 

A common carrier, therefore in India is subject to two distinct clasaes of 
» liability ; the one for losses for which ho is liable as an insurer, the 

other for losses for which ho is liable under his obligation to carry 
safely. 9 Ind. Cas. 364 (370). 

Speaking generally the first of these iire insurable risks from which the element 
of default is absent, the second are risks of conveyance in which that 
, element is present. {Ibid.) 

* That Carriers Act of 1865 has in some degree modified this position. {Ibid.) 

This Act follows the scheme but not the details or the language of the English 
Carriers Act, II Go. IV and I Will. IV C. 63. Ibid., 3 B. 109 ; 32 M. 
95 (124). 

The earlier seotiorls limit the liability of carriers in respect of the perishable or 
valuable goods specified in the schedule to the Act. {Ibid.) 

• A*he effect of Ss. 6, 8, 9 is that the liability of a common carrier for the loss of 
goods not being of the description contained in the schedule may be 
limited by special contract signed by the owner save where such loss 
shall have arisen from the negligence or a criminal act of the carrier, 
of any of his agents or servants. {Ibid.) 

The risks of a common carrier are two-fold, insurance risks and carrying risks. 
Ibid., 371. 

It has been the policy of the English Courts in dealing with exemption clauses 
to recognise this distinction and to construe them as not extending to 
carrying risks in the absence of clear words to that effect. In India, 
where there is a statutory prohibition against exempting a carrier from 
loss arising from negligence or criminal acts, there is perhaps an 
even stronger reason for adopting this canon of construction, at any 
» rate within the limits implied by this prohibition. The Enghsh cases 
' on this point are collected in Price v. Unioii Lighterage Co. (1903) 
1 K.B. 760 ; and on appeal (1904) L.R. 1 K.B. 412 ; 73 L.J.K.B. 
222 ; 89 L.T. 731 ; 62 W.R. 325 ; 9 C.C. 120 ; 20 T.L.R. 177 ; 3 

S. E.C. (N. S ) 12 and (1907) L.R. 1 K.B. 769 ; 96 L.T. 402 ; 10 Asp. 

• M.C. 330 ; 12 Com. Case. 210 ; 23 T.L.R. 302. 

Maule, J., said “ A columon carrier who makes no stipulation is liable as an 
^ • insurer but a common carrier who by notice limits his liability and 
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3.— ••Rights and UabUUles "—(Continued). ^ 

says ' ' I will not contract as an insurer or I will only contract to 
such and such an extent or to the extent of such a value” stAl remains 
in all other respects a common carrier because although the incident 
of not being an insurer docs not apply to him that is simply because 
it is not provided for. Crouch v. L.N.W, Ry., (1854) 23 Tj.J.O.P. 76 
at p. 82 ; 14 C.B. 256 ; 7 K.O. 717 ; 2 O.L.R. 188 ; 18 Jur. 148 ; 2 
W.R. 166. . M 

(3) Liability of common carriers . 

(a) The in India is discussed historically. SeoH5 P.R. 1897 . 

(5) A common carrier is liable for losses by the wrongful acts of strangers « 
as well as those of his own servants, or arising from bis own negli- 
gence. (See Story on Bailments, 507) • 

(c) (i) The only exceptions are losses by the act of God, thife is, from natural 

accident which would not happen by the intervention of man. (See 
Story on Bailments, 511). < 

(ii) The Act of Ood which would excuse the carrier must be immediate and 

not remote. Smith v. Shepperd, referred to in Abbot on Shipping, 
11th Ed., pp. 338—339. 

(iii) And by public enemies that is, those with whom the nation is at war 

and not mere robbers. (Ibid,) *■ 

» 

(d) But a carrier may limit his liability by means of special contracts or 

conditions. Sec Wyld v. Pickford, 8 M. and W. 443. 

(e) If those are shown to have been brought to the knowledge of the consignor, 

and he does not dis'sent, he is by English law assumed to assent to 
them. (Ibid.) 

(/) And this may be by a notice on ticket delivered to the consignor, or by 
exception contained in a bill of hiding. (Ibid.) * * 

(g) But inland carriers in India cannot limit their ordinary liability as to 
articles not enumerated in the Act by mere public notice. (See Act III 
of 1865, S. 6). N 

(4) Common carrieFs, duties and responsibilitieB of— English law. 

(a) A carrier of goods was bound by the English law to receive all good, 
brought to him for carriage, provided he had convenience to carry 
them, and the employer was ready to pay any reasonable award for 
the conveyance. See Pickford v. The Grand Juticiion Ily. Co,, 8 M. 
& W. 373 ; Johnson v. The Midland By. Co., 4 Ex. 367 ; cited m 10 C. 
166 (182). 

A common carrier was also bound to carry the goods within a reasonable time, 
and to insure their safety during the carriage, and until delivery to 
the consignee, the act of God and the Queen’s enemies only excepted. 
And it is important to note, that this duty was imposed upon him 
irrespective of any contract. It was imposed upon him by the custom 
of the realm, fof the benefit of the public, by reason of the important 
trust which he undertook. (See the Observations of Lord Holt in 
Coggsv^ Bernard (4) 1 Smith’s L.C. .189, 6th. Ed.; ^199, 8th Ed.; 10 
Cal. 166 (182). * « , 
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\ 0 J . — ** Rights and liabilities {Continued), 

Common carriers are largely intrusted with the property of the public. They 
* are intrusted with it under circumstances which make a breach of the 

trust a very easy matter, and the detection of the breach by the 
owner of the goods often extremely difficult. They are paid a fair 
compensation for the carriage proportionate to the risks which they 
run, and the liability which they incur. 10 Gal. 106 (182). 

The policy of the law therefore is no more than just, which makes common 
carriers under ordinary circumstances insurers of the goods they carry. 
10 Cal. 166 (183). 

(b) A tender of the hire is not needed. Pickford v. Grand By, Co,^ 8 M. & W. 

572. 

(c) A common carrier may not raise the rates to different persons, or that he 

has no room. {Ibid.) 

{d) But 'the carrier may object that the goods are not such as he carries, or 
that he has no room. {Ibid.) 

* {e) The direction of the owner must be obeyed. See Story on Bailments, 590. 

{f) When required, there must be re-delivery to the consignor. {Ibid.) 

(j 7 ) .{The carrier is bound *to use exact diligence safely and securely to carry the 
goods to their place of destination and there deliver them in a reason > 
able time and in a reasonable manner. {Ibid.) 0 

.(5) Obligation to carry. 

The— is limited to such goods, and to and from such places as the Carrier may 
have publicly professed to do. and has convenience for that purpose. 
Johnson v. Mid By. Co.^ 4 Ex. 67. P 

(6) Delivery to carrier. * 

(a) must be made according to the known course of its business. See Sim 

, v. G. N. By: Co., 14 C. B. 617. 

{b) Delivery must be made with the knowledge of the carrier, its agents or 
servants. Lovett v. Hobbs, 2 Show, 127. 

(c) Delivery should be made at a reasonable time. Carton v. B. d E. By. Co., 
1 B. and S. 112. ^ Q 

(7) Delivery of article. 

(а) Where an article is delivered to a carrier, th.at article and everything in or 

upon it is delivered to him. Walker v. Jackson, 10 ]\r. and W. 161. 

(б) It is the duty of the carrier to enquire what the article contains. {Ibid.) R 

(8) Liability of carrier attaches, when. 

The liability of carrier attaches from the time when the carrier accepts the 
goods for carriage. See Dale v. Hall, 1 Wills. 281. S 

(9) Liabil/ty begins when. 

{a) The liability begins on delivery to, and acceptance by the carrier ; the 
delivery may be constructive as well as actual. See Story on 
Bailments, 574. * 

* 

(5) Where the owner or his agent accompanies the goods and has exclusive 
custody of them, the carrier is not liable. East India Co, v. Pullar, 
, • IStra. 99. T 
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S.—** Rights and liabilities (Continued), 

(10) Liability ends, when. 

(a) The liability endn when the goods have arrived at their place of ^estina* 

tion and are deposited there, and no further duty remains on the 
carrier. See Shepherd v. B. d E, By. Co., L. R. 39 Ex. 189. 

(b) The carrier will nob be liable to the consignor if, by the order of the 

consignee, the delivery is at a place different from that agreed upon 
with the consignor. Bartlett v. L, d' N, W, By, Co., 8 Jur..N. B. 68. 

(c) The carrier’s liability as carricfT ceases when the contract for carriage has 

been performed. I^ee Brown on Railway Goippanios, p. 299. 

(d) If the goods are to be delivered at the consignee’s address, and they are 

refused at that address, the liability as carrier coa.so8. Hengh v. L, 
d W, By. Co., L. R. 6 Ex. 61. U 

(11) Liability nnder a contract to carry. ^ 

(а) Where a company receives goods to be carried to a station beyond its own 

line, the contract is with that company only, and that company 
only can be sued by the owner of the goods if they are destroyed on * 
the line of a second company. Muschainp v. Lancaster and Preston 
By., 8 M. and W. 421. • 

« 

(б) In such cases, a servant of another company over which the goods arc sent 

is to be considered the servant of the contracting company for the 
purposes of taking instructions for the countermand of the dclh/ory 
of parcels. The contracting company is therefore liable if a servant 
of a second company disobeys an order given to him by the owner of 
the goods. Scothron v. S. Stajf By. Co., 8 A. X. 121. Y 

(12) Proper address to be giyen. 

Goods, etc., must be properly addressed. See Cal.* By. Co. v. Hunter, 20 
Bess. Gas. (2nd. Series) 1097 ; in Macnamara on Garriers, p. 136. W 

(13) Route to be taken by the carrier. • ^ 

(а) The carrier undertakes to carry by the route ordinarily adopted in the 

usual course of business, though that route may not be the shortest. 
Hales 7, L d N. W. By. Co., 4 B. and S. 66. 

(б) It is not necessary that a carrier should arrange to carry the goods by the 

shortest route. Mycn v. L d S. W. By. Co., L. R. 6 G. P. 1. X 

(14) Carrier not entitled to know contents. 

A carrier cannot refuse to carry a parcel on the ground that he is not informed 
of its contents. Crouch v. L d N. W. By. Co., 14 G. B. 255. Y 

(15) Defect inherent— Liability. 

(a) For any loss occurring through the inherent vice or defect of goods, a 

carrier will nob be taken to task. Hudson v. Baxendale, 2 H. and N. 
575. c Z 

(b) Loss from the inherent vice of the thing carried would include ^deteriora- 

tion of perishable articles, and also evaporation and leakage of liquids. 
(Ibid.) > A 

(16) Fragile goods. * 

(a) “ Some goods require much more tender handling than others, and the line 
of conduct which the carrier should pcopose to himself is that which 
a prudent owner would adopt if be were in the carrier’s place, and ha(^ 
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to deal with the goods or animals under the circumstances and subject 

• to the conditions in which the carrier is placed, and under which he 

is called on to act. Gill v. M, S, and L. Ry. Co,, L. R. 8 <Ii. 13. 186 
(196). B 

(6) If the consignor wants that some special care should bo taken in carrying 
the animals or goods consigned, the carrier should be informed of the 
same. Baldioin v. L, C. atid S. Ry, Cos,, L. R. 9 Q. B. D. 582 (584). C 

(17) GarrierB-^MisdeBcription— Lobs of goodB. 

Misdescription qf the nature of goods entrusted to a common carrier disentitles 
the sender to recover for their loss although the goods would not bo 
subject to any extra rate had they been properly described. Cor. 133 
= Cor. 24. O 

(18) Non-liability as oarrierB. 

Whore goods have been lost after they had been marked by the carriers, but 
before they had been weighed or loaded, there was no complete con- 

* tract for the carriage of the goodSi but mere negotiation for the same, 

and so no liability arises from it. 1 S.L.R. 77. E 

(19) Consigpee’B claim— Carrier’B liability. 

Where the consignees refused to take delivery of two bundles of cow-hides 
carried by the carrier on the ground of shortness in the number of 
* pieces, and there was no evidence that the bundles had been broken 

or the hides counted by pieces, the carrier was declared not to be 
liable. 21 W.R. 380. P 

(20) ConBignee’B delay in taking delivery. 

Where a large ^quantity of goods of the same description are delivered to a 
carrier, his responsibility as such will continue, until the whole are 
ready for delivery, and, during the delay in the removal of the goods, 
« * he is liable as a warehouseman. 92 E\R. 1883. G 

(21) Consignment under receipt note not signed by consignor. 

The fact that the consignor had not signed the receipt for the goods was held 
immaterial, because he had actually delivered tbo goods under the 
terms of such note and could not claim exemption from off the term.s. 
99 P.R. 1895. H 

(22) Carriers— Delivery of goods to carrier at consignor’s risk— Delivery to con- 
signee. 

So long as goods, though delivered to a common carrier appoinLed by the con- 
signee, remain at the risk of the consignor they are not delivered 
to tbo consignee. 1 M.H.G.R. 200. 1 

(23) Liability for damage to goods— Negligence. 

\ s*team navigation company was employed by plaintilf to carry cargo from 
Calcutta to Rangoon and to deliver it into the receiving ship, or to 
land it at the consignee’s expense, their liability ceasing as soon as 
the goods were free from the ship’s tackle. When the ship arrived at 
, port, the consignee not having haJ bis own bo;its alongside, the goods 

were put into other btiats, one of which through the negligence of 
the boatmen, was swamped and the contents damaged. Plaintiff 

, • sued for damages. Held that, as defendants were not shown to have 
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i 

neglected the duty of taking reasonable and proper care in the selec- 
tion of boats, they were not liable for the loss incurred. *24 W.R. 
74. J 

(21) Duty in case of absence, etc., of consignee. 

(a) If the consignee is dead, cannot bo found or refuse to receive the goods the 
duty of the carrier is to secure the goods for the owner, and generally 
to do what is reasonable under the circumstances of the'caso. See 
Story on Bailments, pp.‘ 542, 544. K 

{b) There is no general rule of law requiring a carrier to give notice co the 
consignor, but in some cases it may bo reasonable, and therefore 
necessary that the carrier should do so. (Ibid,) h 

(25) Refusal of the consignee to take deliYery of the goods. 

(a) On the , the carrier is not bound to inform thfc consignor fif the 

same. Hudson v. Baxendale, 2 H. and N. 575. M 

(b) Though in certain cases it niay be reasonable to inform the consignor of 

the fact of such refusal. (Ibid.) N 

(26) Consignee's refusal to pay carpier’s charges— Detention of parcel^ 

(a) Semble — where a parcel is detained because the consignee refuses to pay 

the carrier’s charges the parcel should bo kept for a reasonable time 
at the place of delivery. Crouch v. G. IV. By, Co., 27 L. J. Ex. 345. 0 

(b) A carric'r is entitled to his freight and charges, and he is entitled to retain 

the goods in saf isf lotion of his lien upon them. 2 Agra 132. P 

(27) Time of delivery. 

(a) Carriers, after a refusal of the goods at the, consignee’s address are 
involuntary bailees, and are only bound to act with reasonable care 
and caution with respect to the goods. JJengh v. Ti. and N.W, By, 
Co., L.R. 5 Ex. 51. * ‘ 0 

(b) Although a carrier may not bo bound to deliver goods on any specific day 

or within any specific time, he is bound to deliver them within 
reasonable time, and what constitutes reasonable time must be 
determined upon the consideration of all the circumstances of the 
case. 2 Agra 132. R 

(c) Where there is no special contract as to the time of delivery, it must bo 

within a reasonable time ; but if the carrier has used ordinary dili- 
gence to prevent delay, there is no liability on the carrier’s part for 
delay from accidents or causes beyond the control of such carrier. 
Taylor v. G.N. By. Co., Tj.H.K. p. 385. S 

(d) lie is not liable for delay caused by circumstances beyond his control, 

(Ibid.)- T 

(28) Amount of time allowed to the consignee to unload and remove his^oodfi. 

The , and take delivery of the s«imc depends on the circiimatauces of each 

ca.se. Coxon v. N.B. By. Co.; (No. 2) 4 Ry. and Ca. Tr. Gas. 284. U 

(29) Place for delivery. * 

(a) It is part of the duty of the carrier to proyide a proper place for delivery. 
Booth V. N. E. By. Co., L.R. 2 Ex. 173. . Y 
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(6) And the carrier is liable to a loss arising from neglect to provide a proper 
'* place. (Ibid,) ^ 

(30) MlideliYepy. 

(а) A carrier is liable for— See Browne on Railway Company, p, 298. X 

(б) But a carrier is not liable if he acts in the usual course of business and in 

accordance with his instructions. (Ibid.) Y 

(81) When non-delivery is exonsed. 

(а) The carrier is«exoused where there has been loss by the act o God, by 

public enemies, or by reason of inherent defects, or where from the 
nature of the goods they arc liable to peculiar risks, and the carrier 
has taken all proper precautions against them, or where the right or 

stoppage in transit is duly exercised. See Story on Bailments, 574—6. Z 

• • 

(б) Where carrier by mistake advises the consignee that certain goods have 

arrived when they have not in fact arrived, the carrier is not estopped 
' from explaining the mistake, and cannot be made liable for the non- 

delivery of the goods. Carr v. L. and N, W. By. Co., L.R. 10 O.P. 
307. • A 

(32) Action for non-delivcFy of doods. 

I Action for non-delivery (owing to a carrier’s negligence) is founded on contract 
and not on tort. Fl&niing v. M.S. and L. By. Co., L.B.Q.B.D. 81. B 

(33) Carpier contracts with owner of goods. 

In the absence of special circumstances, the carrier’s contract is with the 
person in whom the property in the goods is vested. See Browne on 
Bailway'Gompany, p. 296. C 

(34) Who must sue under the contract to carry. 

* (a) Thus, where goods are delivered to a carrier for a purchaser under a valid 
contract for sale the consignee is the proper person to sue whether he 
has nominated him or not. Dutton v. Solomonson, 3 B. and P. 582. O 

(5) This general rule may bo varied by a special contract by the carrier that he 
will be liable to the consignor. Davis v. James, 5 Burr. 2680. E 

(c) If there is no valid contract between the consignor and consignee, the con- 
signor is the person to sue, and the consignee cannot sue, though ho 
may have appointed the carrier. Combs v. Bristol and Exeter By. 
Co., 3H. andN. 510. F 


(35) Goods sent on approval. 

Where the goods are sent on approval, the consignor is the person to sue. 
, Swain v. Shepherd, 1 H. and Rob. 223. G 

> 

(86) Contract- Want of privity— Carrier— Two companies— Loss- Remedy. 

Plaintiff delivered jute to the I.G.S.N. Company at Serajgunge for the delivery 
at the E.B. By . Co.’s station at Sealdah, where freight was payable on 
» delivery and was so paid. A portion of the jute was not delivered, 

and a suit to receive its value was brought against the E.B. By. Co. 
Held, that iho-suit could not bo dismissed on the ground of want of 
* ’ privity without further investigation. 17 W.B. 240. H 

27— C 
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3.-’' Rights aaa liabilities (Concluded). ( 

(37) Sb. 3, 8, 9, Act 111 of 186S--Contraot to carry partly by Bteamer and partly 
* by raii*-OniisBionfi of consignor to declare value and deBcription of goods. 

(а) Where through-booking by steamer and then by rail or vice versa if made 

for the convenience of the public, and when the journey is performed 
partly in steamers of one Company and partly in trains of another, 
and the charges creditable to each are subsequently adjusted, the 
contract is divisible so far as the two portions of the journey are con- 
cerned. 34 C. 419 = 11 G.W.N. 1071 (11 C.W.N. 1070, F.). I 

(б) Where a consignor failed to declare the value and description of the goods 

as required under the provisions of the Carriers Act and the Bail- 
ways Act, and sued the Steamer Company for damages for loss of the 
goods so carried partly by steamer and partly by rail, held that, so 
far as the journey was by river, the steamer was entitled to claimy as 
regards the acts of its agents and servants, the protection affoii/ed by 
the provisions of the Carriers Act, and so far as the journey was by 
rail, the Railway Company was similarly entitled to claim the protec- 
tion afforded by the Railway Act. (Ibid.) Le Conteur v. The London 
and S. M. By. Co., 1 Q.B.D. 54 ; Baxaidal v. The Great Eastern By. 
Co., 38 L.J.Q.B. 137, B. « . J 

Whereas. . . .liability. 

(1) Carrier no insurer against all risks. « 

The preamble, betrays no intention on the part of the Legislature to fix on the 
common carrier the character of an insurer against all risks, except 
the act of Qod or the Queen’s enemies. 3 Bom. 109 (116). K 

(2) Nature of the obligation of common carriers to carry goods with safety. 

(a) ** To give due security to property, the law has aclded to that responsibility 
of a carrier which immediatly arises out of his contract to carry for 
a reward, namely, that of taking all reasonable care of ity the res- 
ponsibility of an insurer. From his liability as an insurer the carrier 
is only relieved by two things, viz., the act of God and the King’s 
enemies.” Per Best, C.J., in Biley v. Horne, 5 Bingh. 217, cited in 
19 B. 1G5 (181). L 

(&) He (the common carrier) is considered as having contracted to insure 
the safe delivery of, that is to say, as having contracted to carry and 
deliver safely and securely (the act of God and of the Queen’s ene- 
mies alone excepted) the goods of which he as common carrier is* 
bailee.” Bergheim v. The Great Eastern By, Co., 3 C.P.D. 22 ; cited 
in 19 B. 165 (182). M 

(c) “ The reason why the law implied that this is his contract was that the 

carrier had, by himself or his servants during the bailment at times 
and in places where he could not even be supervised,, the exclusive 
control and care of the goods entrusted to him by the c^ner, and, 
consequently to prevent fraud, the law imposed on those who contract- 
ed to carry goods as common c^arriers the obligation also to undertake 
to insure their safety.” (Ibid,) N 

(d) “ The law and liabilities of common carriers are founded on custom irres- 

pective of contract. A common carrier is and always has been liable 
to be sued for any breach of this common law duty yi an action for 
tort.” Per Garth . C.J., in 10 0. 166 (186) ; 19 B. 165 (183). 'O 
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4.—** Whereas liability (Concluded). 

(e) ** It is true that, when the employment of a common carrier has commen- 
^ ced, the law implies a contract on his part to perform the duty 

imposed upon him ; and consequently he is liable to be sued, in an 
action either of tort or contract, according to the convenience or ad- 
vantage of the plaintiff in each suit. (Ibid.) See Bullen and Loake on 
Pleadings, pp. 101 & 243. 19 B. 1G5 (183). P 

(f) In the well-known treatise by the late Mr. Selwyn on the “ Law of Nisi 
• Prius,” first published in the years 1806, 1807 and 1808, (I cite from 

the 1.3th edition, 1869), under the title “ Carriers, ” it is stated that 
** Formerly the declaration in actions against common carriers stated 
their employment as common carriers, their liability by the custom 
of the realm, and delivery to and acceptance by the defendants of the 
goods to be carried, for a reasonable hire or reward, concluding with 
the loss or damage to the goods, but it afterwards became usual to 
declare in assumysit^ and not to state either the employment of the 
defendants as common carriers, or the custom of the realm as to their 
liability. This form of declaration has prevailed since the decision 
of Dale V. Hall, Michaelmas Term, 1750, in which it was settled, that 
it did not make any difference whether the plaintiff declared on the 
, custom, or more*generally in assumpsit ; for by stating that the defend- 
ant carried for hire it would appear that the defendant was a common 
carrier, and then the law would raise the promise from the nature of 
the contract ” — Selwyn’s Nisi Prius (13th Ed.), Vol. I, pp. 362, 363. 
19 Bom. 165 (183 and 184). Q 

(g) “ I take it the law is very clear to this extent, that where a carrier receives 

goods to carry to their destination with a liability as carrier (except so 
far as that duty is qualified by exception), ho may be said to bo an 
insurer.^ The goods are then to be carried at the risk of the carrier to 
the end of the journey, and when they arrive at the station to which 
they were forwarded, the carrier has then complied with his duty when 

' ho has given notice to the consignee of their arrival. And after this 

notice if the consignee does not fetch the goods away, and becomes 
in mora, then I think the carrier ceases to incur any liability as 
carrier, but is subject only to the ordinary liability of bailee. There 
are several cases in which the question has been very much discussed 
as to when a carrier’s liability ceases as an insurer and his liability is 

changed into that of warehouseman But I do not think there 

has been any case decided to this extent that because the owner of 
goods was idle and blameablo for leaving them in the carrier’s hands, 

therefore he as bailee held them under no responsibility whatever 

I think that the words of that note mean to point out that they (the 
company) would hold them as warehousemen and therefore they 
would bo bound to take care of them ; and at the owner’s risk so far 
as this, that they did not hold as carriers with a liability as absolute 
» insurers (pages 260 and 262).” Per Blackburn, J., 30 M. 79 (82, 83.) R 
(3) Duties and liabilities regulated by principles of English law. 

That the duties and liabilities of a common carrier are governed in India by 
the principle of the English Common law on that subject however 
** introduced, has been recognised in the Carriers’ Act, III of 1SG5. 18 

0. 620 (P.C.). S 

S,--** Per loss or damage — agents. 

See oases 'noted under Ss. 8, 8, mfra. 
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lot III of 1865 (IHB OABBIBBa AOX). [Ss. 1 & 2 


Short title. 


1. This Act may be cited as the Carriers Aot^ 
1866. 


Interpretation- 2. In this Act, unless there be something re- 

* pugnant in the subject or context — 

‘ common carrier ” i denotes a person, other than the Government, ^ 
“Common car- engaged in the business of transporting for hire pro- 
rier.” perty from place to place, by land or inland navigation, 

for all persons indiscriminately. . 


Person. 


Number, 


“ person ” 3 includes any. association or body of 
persons, whether incorporated or not. 

Words in the singular number include the plural, 
and words in the plural include the singular. 


(1) Carrier. 


(Notes). 

Common carrier, ** 


is a person who undertakes to transport the goods of other persons from 
one place to another for hire. It is not, however, every person who 
undertakes to carry goods for hire that is deemed a common carrier. 
All persons carrying goods for hire, as proprietors of wagons, masters 
and owners of ships, lightermen stage-coachmen, and the like come 
under the denomination of common carrier. A person who carries 
passengers only is not a common carrier. To bring a person within 
the description of a common carrier, ho must exercise it as a public 
employment ; he must undertake to carry goods for persons generally ; 
and he must hold himself out as ready to transport goods for hire, as 
a business, not as a casual occupation, ^ro hoc vice. The two obliga- 
tions of a common carrier are (1) to carry for everybody, ^nd (2) to 
answer for all things carried as insurers. The law casts upon the 
common carrier a duty to carry, which no one else is bound to do 
except upon agreement. The liability of carriers is limited by statute, 
provided they have put up notices as required by statute, and such 
notices have come to the knowledge of their customer. Railway and 
canal companies are common carriers, but their contracts of carriage 
are required by statute to contain no conditions but what are reason- 
able. Excepting as otherwise expressed in the special contract, or as 
protected by statute, a carrier is liable as an insurer of the goods 
carried, i.e., for their absolute safe delivery. [See Law Dictionary by 
Bouvier, Broom, Browne, Mozley and Whitley and Tomlins.] T 


(2) Who is a common carrier. 

(a) To make one a common carrier, the employment of such carrier must bo 
habitual. See Story on Bailments, 495, 500. U 


(5) It must be a public business, so that the carrier would be liable for a 
refusal to carry. (Ibid,) Y 

(e) One undertaking jobs for special bargains, and not professing to ^arry 
generally, is not a common carrier. (Ibid,) W 

(d) A hackney coachman, or cabman plying lor passengers is not a common 
carrier, (ihid.) 498. * X 
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\ I.—'' Common carrier 

(e) A general ship or boat carrying goods for all who offer, is suoh. but not 
» where the letting is to a particular individual on specific contracts ; 

and similarly one who removes household furniture on special con- 
tract on each occasion is not a common carrier. Collett on Torts. Y 

(3) Common ferryman is a common carrier. 

A common ferryman is a common carrier, and is bound to provide safe and 
secure ferry boats and safe ships and landing stages and all proper 
means and appliances for the safe transit of persons who may have 
occasion to use the ferry for themselves, or for the transit of their 
horses and carriages, luggage and merchandize. Wilhughbby v. Hor- 
ridge, 12 O-B. 781. Z 

In England it seems that an ancient or common ferry is a monopoly derived 
from royal grant, and that the ferryman is bound always to keep such 
a ferry up and is liable by indictment if he neglect to do so. Lott&n 
V. Qoodeny L.R. 2 Eq. 131. A 

If the ferryman overloads the boat, and, for the safety of the lives of the 

* passengers, it becomes necessary to throw some of the goods over, 
the ferryman will be liable to the owners thereof, but not if the 

^ necessity arose ^from a storm no default being in the ferryman. 
Mouse’s case, 12 Go. 63. B 

(4) Owners of sea-going merchantships. 

' The position of the owners of sea-going merchantships was considered in 3 M. 

107 (110) in which it was held that they wore common carriers, 
though not as defined in Act III of 1865. 26 B. 562 (570)^4 Bom. 
L.B. 447. G 

(6) Owners of a fleet of steam-ships plying periodically along the coasts of British 
India. 

The defendants were owners of a fleet of steamships plying periodically along 

• the coasts of British India, by which they undertook to convey for 

freight parcels of goods for all persons indifierently from and to 
specified ports. They stipulated in their bills of lading that claims 
for short delivery should be made at the port of Calcutta only, and 
within one month after delivery of any portion of the goods entered 
in the bill of lading. 

Heldf that defendants were common carriers, though not for the purposes of 
the Indian Carriers Act, and that their character of carriers continued 
> so Jong as the goods remained in their hands and undelivered. 3 Mad. 

107. D 

(6) OaFPicPB.by sea fpom popt to popt. 

Carriers by sea, for hire, are common carriers by the common law of England. 
28 M. 400. But see 6 C. 227 where it was hold or Foreign Steamship 
• Company was not a common carrier in the ordinary English sense. 

Act III of 1865 does not apply to common carriers by sea ; but as to the liability 
of owners of sea-going ships, the Merchant Shipping Acts 17 and 18 
Viet. C. 104, S. 503, and 25 & 26 Viet. 63, S. 54, may be consulted. E 

(7) OaPPioP — Dak-cappiage proppietop — Bailee fop hire— Negligence— On iis of ppoof* 

A person carrying on the ordinary business of a proprietor of dak-carriages 
does not come 'Within the term “common carrier” as that tennis 

• ' understood in the English law. Such a person^is bound to exercise 
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Common carrier ^^--(Cancluded), 

reasonable and ordinary care in respect of baggage entrusted to him, 
but is not responsible for any loss which may not ariscf from the 
negligence or default of himself or his servants, he not being a com- 
mon carrier bound to onsura the safe conveyance of the baggage 
against all risk save the act of God or the Queen's enemies. He is to 
be regarded as a bailee for hire, and the fact that he does not deliver the 
baggage at the end of the journey should be accepted as prhna fcLcie 
proof that the loss has been occasioned by negligence for which he is 
responsible, and. consequently the onus of proof lies on him that 
reasonable caro was exercised by him. 2 If.W« 237. F 

(8) Railways dealt with In exceptional manner— Reason. 

The Railway Act of 1890 reduces the responsibility of carriers by railway to 
that of bailees under the Act of 1872. 18 GaJ. 620 (628). 0 

But then it declares that nothing in the common law of England, or^n the 
Carriers Act, 1865, shall efiect the responsibility of carriers by rail- 
way. 18 Gal. 620 (628). H 

The reason for dealing with railways in this exceptional manner may perhaps 
bo found in the circumstance that ‘railways in India are to a great 
extent in the hands of the Government, and it will bn remembered 
that the Government is excepted from the definition of a common 
carrier in the Act of 1865. 18 Gal. 620 (628). I 

* 

2.—“ QovernmenL " 

[See the Proceedings of the Gouncil, supm.] 

(1) Indian Government — Post Master General. 

The Indian Government, like the Post Master General, is not responsible for 
loss or damage occurring to anything entrusted to the Post Office for 
conveyance. 1 M.H.C. 200. J 

A common carrier is by the law of England responsible for all losses, unless 
occasioned by the act of God or the Queen's enemies ; but the Post 
Master General is under no such responsibility. 1 M.H.G. 200 (202). K 

(2) Carriers— Conveyance of goods by Government bullock train— Post Office Act, 
XIY of 1866— Bailee for hire— Negligence— Condition. 

Goods convoyed by the Government bullock train are entrusted to the Post 
Office for conveyance within the meaning of Act XIV of 1866. In res- 
pect of the Government bullock bailee train, Government must be re- 
garded as an ordinary bailee for hire, and not hs a common carrier.' 
As such bailee, apart from any special conditions limiting its liability, 
it is bound to take ordinary care of goods entrusted to it for convey- 
ance ; and if goods are stolon through the negligonco of its servants, 
it is liable to make good the loss to the consignor. But it may, as may 
any other bailee for hire, limit its liability by conditions, provided those 
conditions are not repugnant to public policy or positive l&w. A con- 
dition that it will not be responsible for loss occasioned by the 
negligence of its servants is certainly not repugnant to positive law, 
nor a condition repugnant to public policy. 3 N.W. 195. L 

J . — ** Person.*^ 

OefinitioB of person." 

See as to the , General Clauses Act, X of 1897, B. S, Bub-B. 39. H 
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3. No common carrier 1 shall be liable for the loss 2 of or damage to 
Carriers not to be property delivered to him to be carried exceeding in 
value one hundred rupees ^ and of the description 
contained in the schedule to this Act, ^ unless the per- 
son delivering such property to be carried, or some 
person duly authorised in that behalf, shall have ex- 
pressly declared ^ to such carrier or his agent the value ^ and description 
thereof. 


liable for loss of cer- 
tain goods above one 
hundred rupees in 
value, unless deliver- 
ed as such. 


(Motes). * 

Principle embodied in English Carriers Act extended. 

The earlier sections extend to India tho principle embodied in the English 
Statute II Geo. IV and 1 Will Cap. 68, They relieve Carriers from 
tho extraordinary liabilities which would be imposed on them by the 
delivery to them, without notice, of articles of peculiar value or 
porishablencss. Any customer, delivering to the Carrier any of the 
articles enumerated iu tho Schedule must declare them, and then the 
Carrier may charge at a higher rate for tho additional risk, in 
conformity with a scale to be publicly exhibited in his place of 
business. Under the ordinary Law of Contract, tho Carrier might 
relieve himself from liability by such a notice, but it would be 
necessary to bring tho notice home to the customer by evidence. 
From tho nocossiby of giving such evidence, tho Carrier will now be 
relieved by this enactment. See Statement of Objects and Reasons. N 

i,—** Common carrier.” 

See notes under S. 2, supra. 

2.--” Loss.” 


(1) Loss, scope of the expression. 

* (a) The word “loss,” includes loss caused by tho criminal misappropriation of 

the parcel by a servant of tho Carrier in charge thereof. 19 B. 159 ; 
5 M. 208 (212). 0 

(5) Tho term ** loss is not to bo limited to accideutal loss but would cover 
also cases where tho loss was occasioned by tho gross negligence or 
criminal acts of the Oarriors’ servants. {Ibid.) P 

(c) A loss of season or market is within S. 1 of tho English Carriers Act, 1839 

(I Will. IV, c. 68) (C/. present section). Wilson v. L. Y. By. Co., 9 
C. P. (N. S.) 632. Q 

(d) So also a loss through delivery to a wrong person by mistake. Moritt v. 

N. E. By. Co., L. B. 1 Q.B.D. 302 (308). R 

(e) So also a temporary loss necessitating the replacing of articles by the 

• owner. Milieu v. Brasch, L. R. 10 Q.B.D. 142. 8 

(^ The loss ought to be a loss by the carrier and not a loss by the owner 
merely in consequence of tho non*delivery of the article in due time, 
Hearn v. L.&S.& W. By. Co., 10 Ex. 793. T 

(2) Delay from temporary loss. 

S. 1 of the English Carriers Act;, 18.30, protects the carrier from the conse- 
quences of delay in delivering the goods owing to a temporary loss. 
•* * Walkbce v. Dublin and Belfast Junction By* Co., 1 B, S. C. L. 841. U 
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2. — " Loss {Concluded), / 

(3) Delay, where no lose. 

But not against delay in delivery, whore there is no loss of goods. * Beam v. 

• L. and 8, W, By, Co„ 10 Ex. 793. Y 

Exceeding in value one hundred rupees.** 

Beotion, scope of. 

This section declares that, where the cost of valuable goods sent through 
carrier exceeds Ba. 100 4n value, the carrier cannot be held liable for 
loss of them unless the sender had declared their nature and value 
and paid higher charges for the increased* risk, the word **value” in 
the section clearly meaning the price for which they would usually 
sell at the time in the market. (In the Sadar Court of the Province 
of Sind in 31st Dec. 1894). W 

N.B. — See notes under the Schedule, infra. ** 

4.—** Of the description — Act. ** 

(1) Aptleles within S. 1 of the English Cappiers Act, 1830. 

(a) Ivory, black, and agate bracelets, shirt pins, common gilt rings, broo- 
ches, tortoise shell purses, glass smelling bottles. *^Bernstem v. 


Baxendle, 6 G.B.N.S. 251. X 

ib) Ivory fans. A. O, v. Hartly, 5 Russ. 173. Y 

(c) A chronometer, Le Conteur v. L. and 8.W, By, Co,, L.R. 1 Q.B. 641. Z 

(d) Maps with their cases, Wyld v. Pickford, 8 M. and W. 443. A 

(e) Pictures with their frames. Henderson v. L, and N,B, By, Co,, L.R. Ex. 

90. B 

if) Prints and coloured prints. Boys v. Pink, 8 C. and P. 361. C 

(g) A looking glass, Owen v. Burnett, 2 G. and M. 353. D 

(h) Silk drosses, Flower v. 8.E. By. Co., 16 L.T.N. S. 329. ^ E 

(i) Silk tights and hose. Hart v. Baxendle, 6 C.B. N.S. 251. F 

(.;) Elastic silk webbing. Bunt v. Midland By Co., 2 H. and G. 889. G 

{k) And possibly the packing case, if it contained only articles within S. 1 of 

the English Carriers Act, 1830. Iradwin v. Q.E, By, Co,, L.R. 3 
C.P. 308. H 

(2) Aptleles not within B. 1 of the English Capricps Act, 1880. 

(а) German silver fuzee boxes, Bernstein v. Baxendale, 3 G.B.N. 251. 1 . 

(б) A document in the form of a bill of exchange accepted by the person to 

whom it was directed, but having no drawer, and found by the 
jury to be of no value when delivered to the Carrier, 8toessiger v. 
8, E, By, Co„ 3 E. and B. 549. J 

(c) Painted carpet-designs. Woodioard v. L, and N.W, By. Co., 3 Ex. D. 

121. « K 

(d) The frame of a silk vestment not usually framed. Treadwin v. Nelson, 

6 C.P. 68. L 


{e) A packing case containing some articles not within S. 1 of the English 
Carriers Act, 1830. Treadwin v. O.E, By, Co,, L.R. 3 C.P. 80^. M 

(3) Apticles which must be declared under the Indian Act. 

See Schedule, to this Aot and to the Railways Act, 1890. ^ N 
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Aot III of 1868 (the cabbiebs act). 

^ 5.—^' Unless.,.. declared.** 

(1) S. 1| English Carpier’s Act, 1830, Will. IV, c. 687. 

According to this section contractors, coach proprietors, and carriers, held, 
not liable for loss of certain goods above the value of £ 1(J. unless 
delivered as such and increased charge accepted. 0 

(2) Fopinal notice of nature of goods not neceasapy. 

A formal notice of the nature of the goods is not necessary, if it is in fact 
. brought to the notice of the Company what the goods are, and their 
value is suffnicntly stated tp enable the carrier to fix the additional 
charge he is entitled to make. 19* W.R. 800 {E'iig,). P 

(3) Declaration of value necessary. 

{a) Under this section the value and contents of articles exceeding Rs. 100 
sent through the common carrier should have been declared. Where 
this is not done, the common carrier is not responsible for the loss of 

• the goods. Secretary of Stale v. Dovidn Ravi, (1894) Sadar Court of 

Sind. Q 

• (6) Under this section it is necessary that both the value and the contents of 

the parcel if over Rs. 100 in value should bo declared, before the 
common carrier can be held liable in respect thereof. See 19 B. 159. R 

(4) Oeclapatton of valuable goods, essentials of. 

(а) “ The declaration must come from the sender, and must be so expressed 

as to be understood by the carrier as such, and as I think, understood 

* also as the foundation of a contract.” Per Bytes, J,, in Robinson v. 
The Snuih Western Ry. Co., 31 L.J. C.P. 234 ; cited in 19 B. 166 (180).8 

(б) " The declaration must be made with the intention that it should so 

operate as to entitle the common carrier to charge the higher rate.*’ 
Per Smith, J., in {Ibid.) T 

(c) The conditions of this section are not fulfilled by the sender merely giving 

an account of the quantity and description of the goods delivered for 

, carriage, when required to do so by the booking clerk. See 5 M. 208.U 

(d) Where a box containing 7 bars of silver valued at Rs. 4,296—10 — 9 had 

been delivered to a common carrier for carriage to a certain place, 
hold, that to establish the liability of the common carrier in the case 
of excepted articles, the declaration required by this section must be 
made in such a manner as to intimate that the sender invites the 
common carrier to undertake the special risk and is willing to pay the 
increased charge. {Ibui.) V 

{e) A person who sends or delivers the parcel containing any of the valuable 
articles specified must take the first stop by giving that information 
as to its contents to the carrier which he alone can give, and if he 
does not Uko that first step, he could not maintain an action, as S. 1, 
the Rnglish Carriers Act, 11 Goo. IV and 1 Will IV, c. 68, says that 
the carrier shall not be liable unlo.s9 the declaration is made. 

^ * Buxendale v. Hart, 6 Ex. 769, cited in 19 B- 165 (176). W 

(/) To write outside the package the nature of the contents is not sufficient 
declaration. Owen v. Burnett, 2 C. & M. 363. X 

(5) OmlsBlon to declapo value and nature of goods, effect of. 

• Where the consignor, at the time of delivering valuable property to the com> 
mon carrier’s clerk, omitted to declare the nature and value thereof as 
required by the section, the common carrier cannot be held to be 

* * liable as bailees under the Indian Contract Act. 19 B. 166. Y 

28 — D 
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Unies8 ». . •declared **^lC(mtinued). 

(6) Valuable article not deolared— Liability— Protection. 

(а) Where the value of an article of the kind apcoified in the sohadule has 

neither been declared nor inaured, a common carrier is not liable for 
non-delivery of the same. See 9 M. 310. Z 

(б) The protection from liability, conferred on the common carrier by this 

section in cases in which the value of such property is not declared and 
the higher charge paid, does not cease on arrival of the parcel at the 
place of the destination but extends to the period at whicH the con- 
signee take delivery. (Tbid,) A 

(7) Uninsured goods. 

Plaintiff presented a bale of silk at the Railway Station at A for transport by 
rail to M. Pie was requested by the Railway Company to '* insure 
but declined to do so, engaging that the goods should go at the owner's 
risk. When the bale was delivered at M it was discovered that the 
silk had been abstracted and hemp substituted. Held, under the cir- 
cumstances, that the Railway Company were protected by S. 10, Act 
XVlIl of 1851 (C/. present section). 96 P.R. 1868. B 

(8) Uninsured goods— Theft by Company’s servants. 

Whore plaintiff delivered two parcels of shawls to a Railway Company declar- 
ing the nature oi the contents of the parcels, but saying nothing 
about their value, and one of the parcels was not delivered to the 
plaintiff at his destination, and he sued the defendants for its value, 
alleging that they had been stolon, held that the plaintiff was bound 
to declare the value of the shawls. The plaintiff could only be excused 
from doing so by the defendants voluntarily or involuntarily leading 
him to believe that such a declaration was unnecessary, and he was 
protected from loss without making it. 29 P.R. 1872. C 

(9) If value declared, carrier liable. 

{a) If the value and nature of the articles is declared, the common law lia- 
bility of the carrier revives, whether he demands an increascci charge 
or not. Behrens v. O. L. Railway Co., 6 H. & N. 366. D 

(6) Prior to the carrier being made liable, the value and nature of the contents 
of a parcel must be declared. Hart v. Buxendale, 6 Ex. 769. E 

(c) The necessity of declaring the nature of the articles is not put an end to, by 
the fact that the nature of the articles are obvious to conjecture or 
guess. Boys v. Pink, 8 C. & P. .361. P 

If a package consists partly of enumerated articles above Rs. 100 in value, 
and partly of others, the liability for these latter continues though for 
the want of a declaration there is no liability for the former. Nem^ 
stein V. Baxendale, 28 Ij. J. 265, G. P. G 

(10) Carriera Act (III of 1865), Ss. 8, 8 and 9 — Through booking of goods by steam- 
er and rail— Liability of Steamer Company for loss during transmission by 
rail— Railways Aot (IX of 1890), 8. 75. 

The plaintiffs coneignod a parcel of silk articles through the India General 
Steam Navigation and Railway Company, Ld., for delivery at Khagra, 
knowing that the articles would he carried in the first instance by the 
defendant company, then by the Eastern Bengal State Railway and 
then by the East India Railway Company. They did not declare Vihe 
value of the articles which exceeded Rs. 100 nor disclose the contents 
of the parcel. It was found that the goods were lost after they have 
had been made over to the Eastern Bengal State Railway. * 
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5.—“ Unless . . ..aeelared "-(Coneluded). 

Held — That the agreement was in substance with both the Steam Navigation 
• Company and the Railway Companies and the former could not be held 
responsible for the loss. H O.W.N. 1076. See. also, 13 P.R. 1866. 

“ In this view I am supported by high authority in the Courts in England.'* 
In the case of Le Conteur v. The London and South Western Railway 
Company, L.R. 1 Q B. 54 (1865). which followed the case of Pianci- 
* ani V. The London and South Western Railway Company, 18 O.B. 
226 (1856), Cockburn. C.J..*laid down the law as follows : — 

“ Now it cannot be disputed that the article in question was an article that 
came within the provisions of the Carrier’s Act. But it was said that 
the provisions of the Act were not applicable to the case because the 
contract was one to carry both by land and by water, the contract 
was not divisible ; and. therefore, although' the article was lost on 
hand, that it was not within the terms of the Carriers Act. I think 
that that argument fails both on principle and on authority ; on autho- 
rity because the point was directly before the Court of Common Pleas 
in the case of Pianciani v. The London and South Western Railway 
, Company, 18 C.B. 226 (1856), in which the Court expressed the strong- 
est opinion that the contract was divisible ; and that so far as the 
carriage by land was concerned, the Carriers Act would afford a pro- 
tection and defence to the Company in the event of the terms of that 
Act not being complied with, and I must say I entirely concur in the 
view so taken and expressed by the Court. It would bo a matter of 
most serious inconvenience if companies established for the purpose 
of conveying goods by laud, but having one of the termini of their 
Railwa:^ connected with water communication, should be prevented 
(as they would practically be) from affording the public the groat 
accommodation which arises from being able to send goods to the ul- 
timate place of destination, the water carriage included without the 
necessity of separate contnacts with separate Companies. If that 
accommodation were withdrawn from the public, as it might bo, if, so 
far as the land carriage is concerned companies were deprived of the 
protection the Act of Parliament affords, it would be a matter of very 
serious inconvenience and damage to the public ; and I see no reason 
why that damage and inconvenience should bo inflicted upon the 
public, at the same time that loss would accrue to the Companies 
from not having the opportunity which they at present possess of 
making the entire contract. I see no reason why the contract should 
not be held to be divisible, and the carrier protected so far as the land 
carriage is concerned by the Act of Parliament.” 11 O.W.N. 1071 
(1074, 1076) =34 C. 419. See, also, 10 O.W.N. 1076. H ft 1 

i * Va/iie.'' 

Value** meaning and scope of the term. 

(a) The term “ value” refers to the intrinsic value at the time the parcel was 

^ delivered to the railway. Stoessieger v. 5. £7. Ry> Co., 3 E. and B. 649. J 

(b) The word “ value ” clearly moans market-value of the articles, the price 

for which they would usually sell at the time in the market. (In the 
* Sadar Court of the Province of Sind, 31st Dec. 1894). K 
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6 . — “ Val If e • * — {Concluded), ; 

(c) The words “ the value ” mean that value at destination^ and not at place 
of despatch which represe^its the proper measure of damages in the 
event of loss of the goods. {Ibid.) L 

(ff) Discount allowed by the seller to the particular purchaser or consignee 
cannot legally be deducted from the “ said value.” (Ibid.) H 


For carrying such 
property, payment 
may be required at 
rates fixed by car- 
rier 1 . 


4. Every such carrier may require payment for 
the risk undertaken in carrying property exceeding 
in value one hundred rupees and of the description 
aforesaid, at such rate of charge as he may fix. 


Provided that, to entitle such carrier to payment at a rate higher than 
^ his ordinary rate of charge, ho shall have caused to be 

exhibited in the place where he carries on the business 
of receiving property to be carried, notice of the higher rate 2 of charge 
required, printed or written in English and in tlie vernacular language of 
the country wherein ho carries on such business. 


(Notes). 

-** For carrying — by carrier. " 


(1) Loss of valuable articlea^-English and Indian laws similar. 

(a) Where the servants of a carrier received a box containing gold and silver 

coins, and the person delivering the same declared their value and 
nature, he was not bound to tender, but the carrier, must demand, the 
increased charge for insurance. 19 G.538 {dissented from in 19 B. 165). N 

(b) And if no such demand was made, the carrier wduld be liable for the loss 

of, or injury to, the goods, although the increased charge was not 
paid. {Ibid,} 0 

(c) The words of the English Act, 11 Geo. IV and 1 Wni. IV, C. 68, S. 1, and 

the words in the prescnl section arc practically the same so far as this 
matter is concerned. (Ibid, Great Northern Ry. Co. v. Behrens, 7 
H & N. 950, F.) P 


(2) Omission to demand extra charge for valuation. 

(a) The benefit of this section cannot be given to the carrier where they had 

received valuable goods after declaration of value without demanding 
an extra charge for insurance, and where tkc excess charge was not at 
all brought to the notice of the consignee, the carrier will be liable for 
the loss of, or injury to, the goods, although the increased charge has 
not been paid. 19 G. 538 (511). Q 

(b) Where a carrier receives goods of the description mentioned in 11 Geo. IV 

and 1 Wm. IV, Gh. 68, and the person delivering the same l\as declared 
their value and nature, he is not bound to tender, but the carrier must 
demand, the increased charge mentioned in the notice affixed in the 
office, warehouse, or receiving^ house, whether the goods are there 
delivered or to a servant sent to fetch them ; and if no such dexpand 
is made, the carrier is liable for the loss of or injury to, the goods, 
although the increased charge has not been paid. The Great Northern 
By. Co, V, Behrnes, 7 H. & N. 950, cited in 19 C. 638. R 
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/.— ** For carrylag. •..by carrier {Concluded) , 

(3) Waiver of declaration. 

•There may be a waiver of the declaration ; but the mere receipt of the goods by 
the carrier, the apparent value of which is beyond the sum for which 
a declaration is required is not such ; but if the sender declares the 
value he is not bound to tender the increased rate, and if the ordinary 
charge only is made, it is a waiver of the right to the higher rate and 
the carrier will be liable for loss or damage. Behrens v. 0. N. Hy. 
Co., 8 Jur. N.8. 59, 567 ; Story on B. 572. S 

2.—** Notice of the higher rate , " 

Scope of section. 

By S. 4 the increased rates cannot be charged, unless a tariff of such rates is 
stuck up in the oilicc ; but the sender should declare the value though 
% there is no such tariff. {Ibid.) T 


6. In case of the loss or damage to property exceeding in value one 
The person entitl- hundred rupees and of the description aforesaid, doll- 
ed to recover in vered to such carrier to be carried, when the value and 
lost may *al^orocover description thereof shall have been declared and pay- 
money paid for its ment shall have been required in manner provided for 
carnage. person entitled to recover in respect of 

such loss or damage shall also be entitled to recover any money actually 
paid to such carrier in consideration of such risk as aforesaid. 


6 . The liability of any common carrier I for the loss of or 


In respect of what 
property liability of 
carrier not limited or 
affoctcA by public 
notice. Carriers, 
with certain excep- 
tions may limit 
liability by special 
contract. 


and for regulating 


damage to any property delivered to him to bo 
carried, not being of the description contained in 
the Schedule to this Act, shall not bo deemed to bo 
limited or affected by any public notice ; but any such 
carrier, not being the owner of a railroad or tramroad 
constructed under the provisions of Act XXII of 18G3 ^ 

(to provide for taking land for works of public utility 
to be constructed by private persons or Companies, 
the construction and use of works on land so taken) 


may, by special contract, signed by the owner of such property so delivered 
as last aforesaid or by some person duly authorized in that behalf by such 
owner, limit his liability ^ in respect of tho same. 


(Notes). 

, i.—**Common carrier.” 

*See Notes under S. 2, supra. 


2.—** May by speclai contract. . ..iiabiiity.” 

(l^ ReaBon for alterationB made— Agent Bigning special contract. 

When tho Bill was last befoie the Council the IIon’bloMr. Maine had described 
tho system ..of tho Bill, which was that of the English law, as 
• follows 
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2.--** May by special contract. liability ’^--{ConUnued). 

If the goods for conveyance consisted of any of the articles enumerated in the 
schedule, that is, were unusually valuable or unusually perishable such 
« as gold, jewels, paintings, engravings, or title-deeds, the customer, 

when committing them to the carrier must give a special description 
of their character and the value otherwise the carrier would be 
relieved from liability. On the other hand, the carrier was allowed to 
charge an additional rate as insurance against the augmented risk, 
in conformity with a scale of charges to be publicly exposed in his 
place of business. If, however, the goods were of an ordinary kind, 
neither unusually valuable nor unusually destructible, the carrier would 
not be allowed to acquit himself of his obligations merely by putting 
up a table or board. 

Mr. Justice Levinge, however, had called the attention of the Select Committee 
to an evasion of the rule which was not uncommon in England*, md 
had suggested that the carrier might perhaps cause the coolie who 
brought the article for carriage to sign or put his mark to some paper 
and that would constitute a special contract. Mr. Justice Levinge, “ 
had, therefore, suggested and the Select Committee had accepted the 
suggestion, that, when a special contrA.ct limiting the liability of the 
carrier w.as signed, the agent signing should be always an agent 
expressly authorized to bind the customer. U 

[See Proceedings of the Council] . 

(2) Law prior to 1865. 

Before 18G5, there was Act XVIII of 1854 relating to Railway Companies, and, 
it may bo noticed that, the right of limiting their liability by private 
contract even when such contract was reasonable was not given to 
them as in the case of English Railway Cofnpanies by the corres- 
ponding English statute passed about the same time, and the com- 
panies were expressly made answerable for the gross negligence or 
misconduct of their servants- 32 M. 94 (124). Y 

(3) S. 6 of the English Carriers Act, 1830 and the present section. 

S. G of the Act, like S. G of the Statute, declar esthat common carriers may 
limit their liability by contract with the important limitation that in 
the case of an agent of the owner of the goods he must be duly 
authorised in that behalf. (Ibid,) W 

This deviation from the English law was made to prevent common carriers from 
securing the signature of the cooly to what may afterwards be pleaded 
as a contract against the owner. {Ibid.) X 

[N.B . — See also notes under S. 8, infra.'] 

(4) Liability limited by special contract— Ss. 6 and 8— English and Indian law. 

When there is no express law as to notices, the rule is, that a comilio^ carrier 
being ordinarily an insurer of the goods he cartios, may expressly 
limit his liability by giving notice that ho will not be liable for cer- 
tain losses, or for certain valuable goods unless paid for at higher 
rates. Story on Bailments (549) 654. ^ 

But it seems the better opinion, that ho cannot, by such notices, be allowed to 
limit his liability for loss by the wrongful conversion of the goods 
by himself or his servants, or for loss from gross negligence, that is, c 
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by special contract — liability* ^•-‘{Continued). 

from the want of ordinary diligence or from defeote in his vehicles, or 

* from a delivery to a wrong person. Story on Bailments, 549, 654, 
570, 571 (a). 

Now by B. 6 of Act III of 1865, inland carriers in India cannot generally limit 
their liability by notices ; there must be a special contract signed by 
the owner or his agent, except as to certain articles, as coin, notes 
&c., enumerated in the Act and when these exceed Bs. 100 in value, 
the sender must declare their value and the carrier may demand an 
increased rate of hire. See Collett on Torts. 

But by 8. 8, in every case and as to all articles, every such common carrier will 
bo liable for loss or damage arising from the negligence, or criminal 
act of the carrier or of any of his agents or servants. (Ibid,) 

All actually, though casually, employed in carrying are his servants, though 
% they may be the regular servants of others and paid by them. Maclin 

v. London (&c. By. Co., 2 Exch. 426. 

The English rule now is, that he may thus limit by contract his liability for 
loss even from gross negligence. 4 jP. rC O.8.N. Co. v. Shand, 11 Jpr. 
N.8. 771. 

Bul^ the soundness of th5 rule to this extent seems doubtful ; the law was once 
otherwise, and is so in America. Story on B. 549-a ; 2 Hilliard. 671-5 ; 
Addison, 895. 

* Such notices will otherwise be construed as to their terms like other contracts. 

The notice must bo brought homo to the knowledge of the consignor. 
Story on Bailments, 558, 560. 

And the carrier is bound to the strict performance of his terms ; so that he 
cannot send the goods by a different conveyance, or in a different 
manner from that agreed upon or he will be liable for any loss ; ho 
may be liable for loss from defective vehicles, unless the notice includes 
such loss. Id. (561) 562. 

» ' The consignor, on the other hand, is bound duly to pack the goods ; and he 

may not practice a fraud on the vigilance of the carrier, as by sending 
bank notes in a bag stufied with hay, so as to give it a mean appear- 
ance. Id. (563) 565 ; Gibbon v. Paynton^ 4 Burr. 2298. 

Where there is a notice limiting the liability as to valuable goods, or where 
the goods are among those enumerated in Act HI of 1865, and exceed 
Rs. 100 in value, an omission to declare the contents is an implied 
holding out that the goods are of the ordinary value ; the sender must 
declare the value but otherwise the carrier is bound to make the in- 
quiry. Story on Bailments, 568. 

But it would seem that though the sender does not declare the value as required 
by S. 3, yet, by S. 8, a carrier would still be liable for loss or damage, 
if arising from the negligence or criminal act of himself or servants, 

• but not otherwise. Metcalfe v, London etc., By. Co- , 27 L.J. 205 

* (333) C.P.; Har v. Baxendale, 6 Exch. 709. Y & Z 

(5) Combined effect of Ss. 6 and 8 of the Act— Duties and liabilities of common 
carrier governed by principles of English common law recognized in Carriers 
•Act. 

That the duties and liabilities of a common carrier are governed *in India by the 
principles of English common law on that subject, however introduced, 

* * has been rebognisod by the Indian Legislature in the Oartiers 
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by special contracts .. liability (Continued). 

Aot, 1865, an Aot framed on the linos of the English Garriors Aot of 
1830 (11 George IV and 1 William IV, Ch. 68). His respbnsibility 
does not originate in contract, but is oast upon him by reason of his 
exercising this public employment for reward. His liability as an 
insurer is an incident of the contract between him and the owner, 
not inconsistent with the provisions of the Contract Aot; and the law 
of carriers, partly written and partly unwritten, remained as before 
the Act, The combined effect of Ss. 6 and 8 of the Act of 1965, is 
that, in respect of property not of the description contained in the 
schedule, common carriers may limit their liability by special con- 
tract, but not so as to get rid of liability for negligence. Tits Irraw- 
addy Flotilla Company v. Bugwan Das, 18 C. 620 (P.C.) = 18I.A. 121. 
(Approving 10 C. 166 and dissenting from 3 J3. 109). A to D 

(6) Absence of special contract liability of Carrier. 

In the absence of a special contract, a carrier is liable for loss by the common 
law. 10 C. 166 (172) ; 19 C. 538. 

(7) Reasonable oondition—Common carrier- Liability. 

A stipulation by persons carrying on extensive business as carriers that they 
should be apprised of claims made on thorn for default on the part of 
their servants at a specified place and no other and within a time 
which will render inquiry likely to be attended with some result is 
not unreasonable. .9 Mad. 107> 

The defendants were owners of a fleet of steam-ships plying periodically along 
the coast of British India, by which they undertook to convey for 
freight parcels of goods for all persons indifferently from and to spe- 
cified ports. They stipulated in their bills of lading that claims for 
short delivery should be made at tho port of Calcutta only, within 
one month after the delivery, of any portion of the goods entered in 
tho bill of lading. ^ i 

Held, in a suit against defendants for compensation for value of goods short 
delivered, that this was not an unreasonable stipulation, and that a 
claim made on agents of the defendants, who were authorized only to 
retain the goods, receive and freight, and give delivery, was not a 
sufficient compliance with tho condition. 3 Mad. 107. FAG 

(8) Bill of lading— Stipulation relieving shipowners from liability as soon as goods 
free of ship's tackle, and before delivery, if enforceable— Loss of goods after 
delivery to landing agent but before delivery to consignee. 

Where the bill of lading provided that ** in all oases and under all circums- 
tances the liability of the ship-owners shall absolutely cease when the 
goods are free of the .ship’s tackle, and thereupon tho goods shall be 
at the ri!ik for all purposes and in every respect of tho shipper or con- 
signee,*’ and the goods were delivered overside into lighte^& ^nd taken 
to the wharf and kept by a “ landing agent,” and then disposed of 
without the production of a bill of lading or a delivery order in fraud 
of the persons entitled. 

Held — That there was no reason why the clause providing for cessor of lialvli- 
ty of tho ship-owner on tho goods being free of the ship’s tackle 
should not be hold operative and elloctnal although they might have 
been lost before delivery to the persons gbtitled. The stf^ulation was * 
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by special contract — liability *'--(Continued), 

one which the parties were perfectly free to make, unembarrassed by 
any implied condition or any original underlying obligation^ such as 
exists when a ship-owner seeks to relieve himself of liability to the 
shipper in case his vessel should bo found to have been unsea worthy. 
13 C. W. N. 733. H 

Senible, — They are intermediaries owing duty to both parties —agents of the 
. ship-owners as long as the contract of allreightmont remains unex- 

hausted, agents for the Qonsignoes as soon as the bill of lading is 
produced with delivery order endorsed. (Ibid.) I 

(9) //h/d— Construction — River— Navigation in India — Difflculties or casualties of 

navigation. 

Plaiutii! sued to recover the value of certain hides which were lost in defond- 
^ ant’s flat. The bill of lading contained, among other exceptions, the 

words “difficulties or casualties of navigation and all and every danger 
and accident of the river and navigation whatsoever.” In evidence 
it was proved that the flat was destroyed by some projection embed- 
ded in the river. Held that the casualty was comprised among the ex- 
ceptions in thp bill of lading, and further that, having regard to the 
* dangerous navigation of Indian rivers, parties entering into contracts 
of a similar nature should protect themselves by insurance 1 Ind. 
Jur. O. S. 125 ; 1 Hyde 283. J 

* 

(10) CarFiers — Foreign caFrieps— Applicability of law lex loco contractus— -Com- 
mon law of England— Contract protecting carriers from liability— Legality. 

Goods were carried on the defendants’ ship from Calcutta to Madras under a 
bill of lading which coiitiiined a clause that the defendant company was 
not answerable for any fault or negligence whatsoever of the Captain 
of the ship, nor of pilots, seamen, or other persons on board its vessel 
in whatever capacity. On arrival at Madras the goods were delivered 
« * by the defendants’ servants in rain, and part of them were damaged by 

wot. The plaintiff claimed damages from the defendants for negli- 
goncu and misfeasance in delivering the goods so damaged. 

Held, that the contract, having been made at Calcutta, whatever the nation- 
ality of the defendants or their ship was, the law applicable to them 
was the lex loci contractiia. The lex loci was the law of England, 
and the English law as to common carriers applied to them. Under 
the English law applicable to common carriers, the common carrier 
might enter into any contract so as to protect himself, but it could 
be done only by clear, definite and unambiguous words. The acts 
of the defendants’ servants in delivering the goods in rain instead 
of delaying delivery until the weather was fine, amounted only to 
negligence and net to deliberate misfeasanpo, and, consequently, the 
defendants were protected from liability by the provisions contained 
* in the bill of lading. 28 M. 400. K 

(11) 8b. 6, 8— CarrieFB Aot, 1865— Lobb by accident -Negligence. 

Where a fiat belonging to the defendants, carrying goods belonging to the 
plaintiff, under conditions printed on the back of a forwarding note 
signed by the plaintiff, ono of which stating that they were not to he 
hold liable for accidents and for negligence was lost by coming into 
* contact wil^ia snag in the bed of a certain river, the existence of which 
29— E 
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2.~**May by special contract.... liability (Concluded). 

snag, could not havo been ascertained by any precautions on the part 
of the defendants, held (a) that the loss was not due to the negligence 
of the defendants, (6) that the forwarding note was a special contract 
within the meaning of the Carriers Act, (c) that the clause affording 
protection to the defendant from negligence was bad as being in con- 
travention of the Carriers Act. 17 C. 89. L 

(12) Liability of, for negligence and damage to goods— Bill of lading— ProYlsions 
as to exemption from liability, effebt of. 

The goods (rice bags) belonging to the plaintiff were shipped in a steamer 
belonging to the defendant company for delivery to the plaintiff’s 
agent at another port, and. on arrival at that port, were placed by 
the Company on the foreshore, whore, however, they were destroyed 
under the orders of the Municipal authorities, on the ground J^hat 
they had become damaged by rain and unfit for consumption. The 
condition in the Bill of lading ran thus : — In all cases and under 
all circumstances, the liability of the Company shall absolutely cease,* 
when the goods are free of ship's tackle, and, thereupon, the goods 
shall be, for all purposes and in every^ respect, at the risk of the shipper 
and consignee.” In a suit by the plaintiff for recovery of the value of 
the rice so damaged, held — per Subramnnia Aiyar, J, — The Com- 
pany, in landing the goods without precautions to prevent damage to 
them, failed to take the same care of the plaintiff’s goods as a prudent 
person would, in similar circumstances, havo taken of like goods of his 
own, and the damage was, therefore, the result of the company's negli- 
gence. The condition in the Bill of lading puts an end to the Com- 
pany’s liability as carriers, when the goods leave the ship’s tackle, 
but constitutes their subsequent possession, Until delivery, as that of 
bailee. For, if it were otherwise, the Bill of lading might be con- 
strued so as to exempt the Company even from wilful misconduct on 
the part of the Company’s servants. [10 Q. B. 25G, F; 2G L. T. 704, 
Cons; 22 B. 184, IL] BO M. 79 = 1G M.L.J. 578-1 M.L.T. 367. M 
Per Miller, J. (contra) -The Company are amply protected, against all re- 
sponsibility, by the terms of the Bill of lading and are, therefore, not 
liable for damages. The general exception of tjogligence will apply to 
all stages of the transaction covered by the contract, and is not re- 
stricted to that stage during which the goods are actualy in the ship. 
[13 B. 671, 10 C. 486, Compd.] (Ibid.) N 

But if there is a special clause dealing with a particular state of the transac- 
tion, that must be applied, to the exclusion of the general exception. 
[22 B. 184, Compd.] {Ibid.) 0 

It has been frequently held that an exception against negligence is valid if 
clearly expressed. [10 C. 4£9, 13 B. 671, F.] 1 M.L.T.*387 = 16 M. 
L.J. 673=30 M, 79. • P 

(13) Agreement with Jute Company. 

A Jute Company shipped some jute by a Steamer Company and agreed ** to 
hold the Steamer Company harmless and indemnified from And 
against all claims which can bo insured against 

Held, that the agreement did not extend to loss arising from negligence or 
' criminal acts of the Steamer Company^ servants. 9 Ind. Cas. 364. ^ 
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7. The liability of the owner of any railroad or tramroad constructed 
under the provisions of the said Act XXII of 1863, for 
the loss of or damage to any property delivered to him 
to be carried, not being of the description contained in 
the schedule to this Act, shall not be deemed to be 
limited or aCFected by any special contract ; but the 
owner of such railroad or tramroad shall be liable for 
the loss of or damage to property delivered to him to be 
carried only when such loss or damage shall have been 
caused by negligence or a criminal act on his part or on that of his agents 
or servants. 

(Notes.) 

(1) Legislative changes. 

S. 7 (so far as it relates to rail vi ays) has been repealed by the Indian Railways 
Act, 1890 (9 of 1890), Ch. VII, S. 72. Gonl. Acts, Vol. IV. R 


Liability of owner 
of railroad or tram- 
road constru c t o d 
under Act XXII of 
1863, not limited by 
special contract. In 
what case owner of 
railroad od tramroad 
answerable for loss 
or damage. 


j(2) Nature of the section. 

By S. 7 owners of railroads and tramroads (unlike other inland carriers) are 
not allowed to pmit their liability as to articles not enumerated by 
* any special contract ; but, on the other hand, they are liable for loss 
or damage only when it shall have bccnjcaused by negligence ; or by 
a criminal act on their part or on that of their agents or servants. 
(See Section). 8 


8 . Notwithstanding anything hereinbefore contained, every common 


Common carrier 
liable for loss or 
damage caused by 
neglect or fraud of 
himself or his agent. 


carrier 1 shall be liable to the owner for loss of or 
damage 2 to any property delivered to such carrier to 
bfe carried where such loss or damage shall have arisen 
from the negligence ^ or criminal act of the carrier or 
any of his agents or servants. 


(Notes.) 

General. 


(1) S. 8, Act 111 of 1865 and 8. 8 of the English Carriers Act compared— Steamship 
Companies— English and Indian Law. 


Sko. 8 (Cap. 68) op XI Geo. 

IV & WILL IV. 

Provided also, and be it further enacted, 
that nothing in this Act shall bo doomed 
to protect any Mail contractor, Stage Coach 
Proprietor, or other common carrier for 
Hire from liability to answer for Loss or 
Injury to an}{ goods or Articles whatsoever 
arising frOih the felonious Acts of any Coach- 
man, Guard, Book-keeper, Porter, or other 
servant in his or their Employ, nor to 
protect any such Coachman, Guard, Book- 
keeper, or other servant from liability for | 
any loss or injury occasioned by his or 
their own personal neglect or iflisconduci. 


SEC. 8 OF ACT III OP 1866. 

Notwithstanding anything hereinbefore 
contained, every common carrier shall bo 
liable to the owner for loss of or damage 
to any property delivered to such carrier 
to be carried, where such loss or damage 
shall have arisen from the negligence or 
criminal act of the carrier or any of his 
agents or servants. 


[SSi M. 91 (124, lii5)]. 
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Act III of 1865 (the cabriebs act). 

Qenerai—lContmwd)* 

It is difficult for any one to read those two sections without comipg to the 
« conclusion that it is an emphatic repudiation by the legislature of 

the doctrine of English law that a common carrier may exempt 
himself from liability for the negligence of his agents or servants.” 
Per Sankaran Nair, J. 32 M. 95 (126). T 

** If we follow the process of reasoning adopted by the English Judges and 
apply to the steamship companies the rules of law declared "applicable 
to inland common carriers, there is no reason why this principle 
embodied in Act III of 1865, S. 8, should not be applied to them as 
a rule of justice and equity.” (Ibid.) U 

“It is impossible to hold that the law of common carriers in this respect is the 
same in India as in England.” (Ibid.) Y 

“ When the Madras Government suggested that the railway companies in India 
might bo allowed the same liberty as in England to enter into ro^bn- 
able contracts, it was the opinion of Story quoted above and the 
American law that was expressly relied upon by Sir Henry Maine for 
not following the English law.” {Ibid.) W 

“ The rule of English common law adopted in India before 1865 was, as stated 
by the Chief Justice and Mittcr J.* (in 10 C. 166), the, rule which 
imposes upon the common carrier the liability of an in.surer.” (lbid.)X 
“ There is nothing to show that the right of exemption by contract was over 
recognised.” (Ibid.) • Y 

“ It was the attempt of the common carriers to do so that led to this legislation. 

Is there any reason why in the absence of any legislation a different 
rule should be applied to carriers by sea in deviation of the course 
followed by the English Judges.” (Ibid.) Z 

“ Tf we adopt the conclusion of Brett, J. — TAver Alk(\li Company v. Johnson, 
(L.R. 9 Ex. 338) and Niiyent v. Smith, (1 C.P.D. 19 and 423) that the 
law relating to the shipowners who carry goods for hire whether by 
inland navigation or abroad is based upon a custom, which ho traces 
to Roman law, by which no insurer’s liability attached to carriers by 
land, then we may possibly be justified in treating such carriers on a 
different footing.” {Ibid.) A 

“ But this view has been strongly dissented from by Cockburn, C.J., in the Court 
of Appeal in Nugent v. Smith (1 C.P.D. 19 and 428) and is not now 
accepted. On the other hand it is now settled beyond doubt that the 
liability of a shipowner is the same as that of a common carrier.” 
32 M. 95 (126). B 

“ I am, therefore, of opinion that the English common law that has been accept- 
ed in India is the law as declared by Story and Lord Blackburn which 
is based on grounds of public policy applicable alike to England and 
India ; that its further development as to exemption by contract due 
to the Carriers Act of 1830 for loss duo to negligence Jhas not been 
accepted in India, but, on the other hand, has been declare inappli- 
cable, it ought to be followed as a rule of justice, equity and good 
conscience in cases similar to those dealt with by the legislature in the 
absence of any circumstances to the contrary, the principles embodied 
in Act III of 1865 ought to be followed. I am further of opinion €hat 
a rule of English common law ought not to bo followed when it is 
opposed to the principles followed a*nd acted upon by the Indian 
legislature.” (Ibid.) * C 
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General — (Continued ) . 

** The question here is whether the contract exempting a shipowner from the 
consequences of the negligence of himself or his servants in noji taking 
reasonable care or the care referred to in S. 151 of the Indian Contract 
Act is opposed to public policy and is therefore void. See S. 23, Indian 
Contract Act.’* Per Sankaran Nair, J. 32 M. 94 (12C). D 

“I have already pointed out that I can see no consideration for this stipu- 
• lation.” (Ibid.) E 

“ It has been held to be unreasonable in the case of railway companies (Peek 
V. North Staffordshire Railway Company, 10 H.L.C. 473) and in 
Carver’s book it is admitted that the contract need not be reasonable,” 
(Ibid.) p 

“ If the obligation is imposed upon a common carrier for the benefit of the 
public, he cannot claim exemption by virtue of an unreasonable stipu- 
lation.” (Ibid.) G 

“ The reason why a common carrier is bound to receive goods tendered and 
the great responsibility of an insurer is imposed upon him is that 
necessity compels the owners of goods to trust him. This liability is 
I imposed upon him in the words of Ijord Mansfield ‘to prevent litiga- 
tion, collusion and the necessity of going into circumstances impossi- 
ble to bo unravelled (Ibid.) H 

“As Best, C.J., puts it in Ruley v. Horne (5 Bing. Rep. 217 (220)) “ When 
goods are delivered to a carrier, they arc usually no longer under the 

eye of the owner If they should be lost or injured by the grossest 

negligence of the carrier or his servants, or stolen by them, the owner 
would be unable to prove either of these causes of loss ; his witnesses 
must bd the carrier’s servants, and they, knowing that they could not 
bo contradicted, would excuse their masters and themselves.” 32 M. 

, 05 (127). I 

” F’or the above reasons it is essential that common carriers must in India 
also be subject to the English common liability and the Privy 
Council have now placed the matter beyond dispute.” (Ibid.) J 

“ Where the obligation is imposed he cannot get rid of that obligation by 
agreement, if it is not reasonable. (Ibid.) K 

“ The Act HI of 1865 has declared that the common carriers governed by that 
Act should not be allowed to claim exemption for negligence by con- 
tract and so far as they are conoernod any such provision would be 
illegal.” (Ibid.) L 

” If the English law applies a shipowner may get the signature of a oooly who 
brings the goods, to any document which will bo treated as binding 
, on the cargo-owner, and this, in express terms, is prohibited by Act 

■» HI of 1866.” (Ibid.) M 

“ The reasons given by Lord Holt Mansfield and Abbot, C.J., are, it appears 
to mo, conclusive to show that it is against policy to allow a claim 
for exemption as the one now put forward.” (Ibid.) N 

“ There is practically no freedom of choice, and the persons when entrusting 
shipowners with their property are obliged to accept any condition that 
may be imposed upon them by the steamship companies.** (Ibid.) 0 
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Aot III of 1865 (the cabbiers act). 

General —{Concluded ) . 

** The cargo-owners havo no control over the servants, and it is only^right that 
the master and not the cargo-owner should suffer for the misuse of 
his powers by the servant as he has armed him with those powers." 

(Ibid.) P 

" The law which requires care and diligence on the part of a carrier will, 
otherwise, he illusory in the case of steamship companies as everything 
is left to the servants." (Ibid,) " Q 

" There will be a tendency to lax supervisicn over the servants, and to make 
their selection dependant more upon cheapness than on efficiency." 
82 M. 95 (128). R 

" Nothing is more easy than for the carriers to call their servants as witnesses 
and to prove prima facie that the goods were protected in the usual 
way. It would then bo impossible for the plaintiff to bring negligence 
or criminality homo to the carriers although the goods may not be 
forthcoming and no explanation given how the loss occurred." (7bid.)S 

1 am quite alive to the fact that, if possible, we ought to follow the English 

law in this respect." {Ibid,) , T 

« 

(2) Construction of ambiguous expressions. 

Ambiguous expressions employed by a company for the purpose of limiting 
their common law liability havo to be construed against the company. 
30 M. 79 (83). U 

A common carrier may protect himself from liability for deliberate acts of 
mischief of his servants if the words are clear and unambiguous. 28 
M. 400. Y 

It has been the policy of the English Courts in dealing with exemption clauses 
to recognise the distinction between the insurance risks and the 
carrying risks of a common carrier and to construe thonl ast not 
extending to carrying risks in the absence of clear words to that effect. 
In India whore there is a statutory prohibition against exempting a 
carrier from loss arising from negligence or criminal acts, there is 
perhaps an even stronger reason for adopting this canon of construc- 
tion at any rate, within the limits implied by this prohibition. 15 
C.W.N. 220. Vrice v. XJnimi Lighterage Co., L.R. (1903) 1 K.B. 750 
and on appeal L.R. (1904) 1 K.B. 412 ; James Nelson and Sons, Ld. 
V. Nelson Line (Liverpool) Ld,, L.R. (1907) 1 K.B. 769. W 

The above rule is not limited in its application to bills of lading. IjS C.W.N. 
226. X 

(3) Railway Company not affected. 

S. 8 does not affect the responsibility of a Railway Company. 17 445. Y 

A plaintiff who has transgressed the provisions of S. 10 of Aot 18 of 1864, 
is not entitled to a decree oven though the defendant's servants havo 
been guilty as carriers, of negligence or criminal acts within the 
meaning of S. 8 of Act III of 1865. (1879) Select Case Part X, No. 39* Z 

i.—** Common Carrier,*’ 


See Notes under S. 2, supra. 
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J.— or damage,’^ 

^ See Notes under 8. 3, supra, 

(1) Loss— Meaning of. • 

Loss in the Act means so that the things cannot be found not loss from delay 
in delivery. Horne v. London dc, Ry. Co,, 10 Exch. 801. k 

The word loss ” applies to a case where the loss is caused by the criminal act 
of the servants of a carrier. 5 M. 208 (212). B 

(2) Damage for breach of contract to carry goods — Notice. 

(a) The damages recoverable for broach oi contract to carry goods, must bo 

such as may be reasonably supposed to have been in the contempla- 
tion of the parties at the time they made the contract as the probable 
result of the breach of it. Horne v. Midland Ry, Co,, L. R. 8 C. 
P. 131 (137). * C 

(b) Notice, that if the goods do not arrive in time they will bo thrown upon 

owner’s hands, is not such a notice of a lucrative contract by the 
^ owner as to enable him to recover his loss upon the contract. Horne 

V. Midland Ry. Co,, 8 C.P. 731. D 

(3) When special damage can be recovered. 

Where the object for which the goods are forwarded is expressly brought to 
the notice of the carrier or can reasonably be inferred by it, it is 
liable for damages naturally resulting from failure of the object. 
Simpsov V. L and N, W, Ry, Co,, I'Q.B.D. 274. E 

(4) Special damage when not recoverable. 

(а) Where goods are to be applied to a particular object not known to the 

carrier, damages which have arisen from failure of the object cannot 
be recovered. Hadley v. Buxendale, 9 Ex. 341. P 

(б) Where the carrier undertakes to carry goods in waggons of a certain kind and 

. the consignor does not deliver the goods to the Company because the 

* waggons are not provided, but sells them on the spot, ho cannot 

recover the difference between the price at the place where they were 
sold and the place to which they were to have been carried, there 
being nothing to show that the goods might not have boon sent on by 
other moans. Irvine v. Midland and Gt, W, By, (Ir.) Co,, 6 L.R. 
Ir. 66. 0 

(5) Lobb of contract. 

Nor can the owner recover damages he suffers, by reason of the failure of a con- 
tract with a third person to whom ho had sold his goods. Horne v. 
Midland By, Co,, L.R. 8 C.P. 131. H 

(6) Hotel expenses. 

Nor , in waiting for the goods, Woodyer v. G,W, Ry, Co„ L.R. 2 C.P. 318.1 

(6) Personkl expenses. 

But he is entitled to his— in inquiring for the goods. Hales v. L. and N, W, 
By, Co., 4 B and S. 6G. J 

(7) Action for loss of goods— Damages. 

(a) In an action for the loss of goods, the damages are, as a rule, the market 
value at the ti'me and place whore they ought to have been delivered. 
See Browne on the Law of Railway Companies, p. 301. K 
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2.--** Loss or damage ^’’—(Conchided), 

(6) If there is no market value, the price at the place of manufao^l^e must be 
' taken as the measure together with the cost of carriage and a reason- 

able sum for imported profit, O'llanlan v. Qi, W, By, Co., 34 L.J* 
Q.B. 154. L 

(c) If this test docs not apply, the value must be taken to be the price at which 
the owner has actually sold them under a contract. See i'rance v. 
Gandal, L.R. G Q.B. 199. ‘ M 

((0 Or the price at which the best substitute for the goods could be supplied. 

lliiide V. Liddell, L.R. 10 Q.B. 265- N 

(r) It appears not to be clearly settled whether, whore there has been delay in 
delivery, and the market price has fallen in the interval between the 
time when the goods ought to have been delivered and the time when 
they are delivered, the difference in price can bo recovered.^. The 
Parana, 1 P.D. 452. 0 

(f) Tn the case of land carriage, the authorities appear to show that damages for 

depreciation of market price can be roooverod. WiUon v. Lancashire 
and Yorkshire By, Co,, 9 C.B.N. S. 63. P 

I 

3. — “ Negligence — agents or servants, ’ ' 

[See notes under General, sm)ra,'\ 

(1) Negligence. 

(а) In Blythv. The Burmingham Water-works Company, (1856) 11 Exch. 781, 

Baron Aldcrson says : — “ Negligence is the omission to do something 
which a reasonable man, guided upon those considerations which ordi- 
narily regulate the conduct of human affairs, would do or doing some- 
tliing which a prudent and reasonable man* would not do. The defend- 
ants might have been liable for negligence if unintentionally they 
omitted to do that which a reasonable person would have dpne or did 
that which a person taking reasonable precaution would uol have 
done.’* 13 Bom. L.R. 347 (348). 12 Bom. L.R. 73 (84). Q 

(б) “ Negligence will not be a ground of legal liability unless the party whose 

conduct is in question is alteady in a situation that brings him under 
the duty of taking care.” 12 Bom. L.R. 73 (84). R 

(c) “The definition of negligence is the absence of care according to the cir- 

cumstances.” Per Willes, J,, Vaughan v. Taff Vale By, Co,, 5 H. and 
N. G79 (687). S 

(d) “ The confusion seems to have arisen in using the word ‘ negligence ’ as 

if it were an affirmative word, whereas, in truth, it is a negative 
word ; it is the absence of such care, skill and diligence as it was the 
duty • of the person to bring to the performance of the work which 
he is said not to have performed.*’ Per Willes J,, \n<}rill v. Qen,, 
Iron-Screio Colliery Co., L.R. 1 G.P. 600. ** T 

(e) Negligence depends on the circumstances of each case. Ford v. L, and 

S. W, By, Co„ 2 F and P 730 (732). U 

(/) Negligence is a question of mixed law and fact. Met, By, Co, v. Jaekson,, 
L.R, 3 App. Gas. 193. Y 

(g) “It is not, in many cases, practicable completely to sever the law from the 

facts.’* {Ibid), ‘ 'W 
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3. - ** Negligence, •• ^agents or servants (Continued). 

(h) “The Judge has to say whether any facts have been established by evi- 
^ dence from which negligence may bo reasonably inferred ; the jurors 

have to say whether, from those facts when submitted to them, 
negligence ought to be inferred.** Per Lord Oairns in (Ibid.). X 

(i) Badley v. The London and North Western Railway Company, 1 A.P. 764 

(1876), where Lord Penzance in delivering the judgment of the House 
of Lords lays down certain propositions of law which, he says, cannot 
be questioned.’* 

“The first proposition is that the plaintiff ih an action for negligence cannot 
succeed, if it is found by the Jury that he has himself been guilty of 
any negligence or want of ordinary care which contributed to cause 
the accident. And as a qualification to this proposition the next 
proposition laid down is, that although the plaintiff may have been 
' guilty of negligence and although that negligence may in fact have 

contributed to the accident, yet if the defendant could in the result 
by the exercise of ordinary care and diligence have avoided the 
mischief which happened, the plaintiff’s negligence will not excuse 
him.’’ 13 Bom.L.R, 347 (348). Y 

(;) Wakelin v. The Lo^idon and Stmth Western Railway Company ^ (1866) App. 
Gas. 41, whore Lord Watson, in the course of his judgment lays down 
the law of negligence in the following words : 

“It appears to me that in all such cases the liability of the defendant company 
must reot upon these facts. In the first place, that there was some 
negligent act or omission on the part of the Company or their servant 
which materially contributed to the injury or death complained of, 
and in the next place that there was no contributory negligence on 
the parw of the injured or deceased person. But it does not, in my 
opinion, necessarily follow that the whole burden of proof is cast 
upon the plaintiff. That it lies with the plaintiff to prove the first 
of these propositions, does not admit of dispute. The mere allegation 
or proof that the Company were guilty of negligence is altogether 
irrelevcnt. They might be guilty of many negligent acts or omissions 
which might possibly have occasioned an injury to somebody but had 
no connection whatever with the injury for which redress is sought 
and therefore the plaintiff must allege and prove not merely that 
they were negligent but that the negligence caused or materially 
contributed to his injury.” (Ibid.) Z 

(2) Gross negligence. 

The carrier is protected by S. 1 of the English Carriers Act, 1830, even if there 
is — Hinton v. Dibdin, 2 Q.B. 646. A 

Story defines “ gross negligence ’* to be the want of such care as a prudent man 
• would take of his own property (S. 1 1). Best, J., in Batson v. Donovan 
• (4 B. & A. 30) and Dallas, C.J.. in Dull v. Budd (3 B. & E., 182) give 

a similar definition, or in other words, the degree of care is similar 
to, if not the same as, that required to be taken by a bailee by B. 151 
of the Indian Contract Act. 32 M. 96 (123). B 

(3) Negligence-Liability for Injury. 

A carrier is liable for injury sustained to goods committed to his care, if be 
• * has been guilty of gross negligence. Bourke 0.8. 39. C — E 

30 —^ 
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NegUgence ^ . . ^agents or servants ** --‘(Continued), 

(4) Negligent oondact of servants of carrier. 

, Where, for want of bestowing due care, loss results, it is immaterial whether 
the negligence be imputable personally to the bailee or to his servants 
or agents. Per Lord Campbell in Dansey v. Richardson^ 3 E. and B., 
144 (166). F 

(5) Degree of care required. 

The is not that which the^baiice as a fact oxorcisos over his own goods 

similarly situated with got^ds bailed to him. See It M. 459 (466). G 

Degree of care required by a carrier. 

(а) As to see 26 C. 398 (P.C.)-=26 l.A. 1=3 O.W.N. 145. See, also, 22 

A. 361 ; 9 A. 398 ; 17 B. 723. H 

(б) On the appellants failing to account for the loss of a largo amount o^/ioal 

entrusted to them, held, that they were liable. 22 M. 524. I 

(c) (i) “The Court has, in dealing with cases under S. 151, Contract Act, to 
determine what a man of ordinary prudence would have done with 
his own goods under the circumstances,” See Indian Contract Act, 
by Cunningham and Shepherd, 8th*Ed., p. 338. 

(ii) “ It must, therefore take into consideration, the state of society, the 
ways of life, and danger peculiar to the times, as well as the apparent 
nature of the subject of the bailment, and the degree of care which it 
seems to require.” (Ibid,) 

(6) Ship-owner not taking precautions'-Liability . 

A ship-owner not taking precautions to put down a fire in the ship is guilty of 
negligence. 3 B. 120 ; 26 C. 398 (P.C.) ; 16 C.W.N. 226. J 

(7) Bill of lading— Declaration of value and nature of contents. 

A was the consignee and holder of a bill of lading signed by B at Bombay, as 
master of the steam-vessel John Bright, for the safe carriage and 
delivery of a box addressed to A, which in fact contained diamonds of 
the value of Rs. 11,670, three rubies, and three emeralds, in all of the 
value of Rs. 15,940. On the face of the bill of lading is issued subject 
to the following conditions. “ One condition was that a written 
declaration of the contents and value of the goods is required by the 
owner, and must be delivered by the shipper to the owner’s agents 
with the bills of lading. A wrong description of contents or false • 
declaration of value shall release the owner from all responsibility in 
case of loss, etc. and the goods shall bo charged double freight on the 
real value, which freight shall bo paid previous to delivery.” The 
declaration in this case was contained in the following letter from the 
shipper to the agent of the shipowner : — ” Dear Sir, — Bo good enough 
to give me an order for a small box containing diamonds tf the value 
of about Rs, 14,000, to be shipped on board the steamer John Bright 
for Calcutta. Yours, etc.” The box was lost by the negligence of 
B or his servanis. In a suit by A to recover ” the value of the goods, 
viz.^ Rs. 14,000,” — Held that all the shipowner was entitled ta.was 
that tho shipper should make a declaration of what bona fide he 
believed to bo the value. The declaration as to contents was not 
vitiated by the omissioti to enumerate all the different species eff 
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articles contained in the box. Upon the evidence, the declaration 
• as to the value and nature of the contents was bma fide ; therefore A 
was entitled to recover the value of the diamonds lost. 2 Iitd. Jur. 
N. S. 305. K 

(8) Contract of carriage— Excepted risks— Construction. 

The Ganges Manufacturing Go. Ltd., had entered into an agreement with a 
number of Steamer Companies, the defendant carrying company 
amongst them, to have all Choir jute carried from certain ports by one 
or other of the Steamer Oumpanies for a term of five years. Cl. 10 of 
the agreement provided that the “ jute company undertakes to hold 
the Steamer Companies harmless and indemnifiod from and against 
all claims which can be insured against and covered by an ordinary F. 
^ P.A. Policy, that is to say, against claims for actual or constructive 

total loss only of the goods insured, and not against claims for partial 
loss and damage unless the vessel be stranded, sunk or burnt and the 

• Steamer Companies agree that they shall have no right to claim on 

the cargo for general average.” A consignment of 1 ,000 bales of jute 
was shipped bygone G.R. Chakravarty on the defendants Company’s 

* flat “ Lemro ” for delivery at the Jute Company’s Mill, the bill of 
lading being endorsed to the said Jute Company, it being stated on 

^ the back thereof, amongst other conditions, that “ the company will 

not bo liable for the loss of or damage to any property delivered to 
them CO bo carried, unless such loss or damage shall have arisen from 
the negligence or criminal act of their servants or agents : ” 

Held, on a construction of the agreement, that the exemption of cl. 10 did 
not extend to loss arising from the negligence or criminal acts of the 
carrying company. 15 C.W.N. 22G-38 C. 28 = 9 Ind. Cas 3Gd. L 

(0) f aFuiera’ Act (III of 1865), Ss. 3, 8 and 9— Through booking of goods by steamer 
and rail— Liability of Steamer Company for loss during transmission by rail 
—Railways Aot (IX of 1890), S. 75. 

The plaintiffs consigned a parcel of silk articles through the India General 
Steam Navigation and Railway Company, Ltd., for delivery at Khagra 
knowing that the articles would be carried in the first instance by the 
defendant company, then by the Eastern Bengal State Railway and 
then by the East India Railway Company. They did net declare the 
value of the articles which exceeded Rs. 100 nor disclose the contents 
of the parcel. It was found that the goods were lost after they had 
been made over to the Eastern Bengal State Railway. 

Held — That the agreement was in substance with both the Steam Navigation 
Company and the Railway Companies and the former could not be 
• held responsible for the lo.Hs. 11 C.W.N. 107G. See, also, 11 C.W.N, 

• 1071. M 

“ In this view I am supported by high authority in the Courts in England.” 
{Ibid,) • N 

• In the case of Le Contour v. TJie London and South Western Railway Com- 
pany [L.R. 1 Q. B. 54 (1865)] which followed the case of Pianciani 
V. The Londem and South Western liaihoay Company, 18 C.B. 226 

• (1856), Cockburn, C.J., laid down the law as follows : 
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j.— Negligence. . . .agents or servants **^{Concluded). 

**No\v it cannot be disputed that the article in question was an article that 
camo within the provisions of the Carriers’ Act ; but it wan said that 
the provisions of the Act were not applicable to the case because the 
contract was one to carry not only to the terminus of the Railway by 
land, but also by water : and that such a contract being to carry 
both by land and by water, the contract was not divisible; and, there- 
fore, although the article was lost on land, that it was not within the 
terms of the Carriers’ Act. 1 think that that argument fails both on 
principle and on authdrity because the point was directly before the 
Court of Common Picas in the case of Pimteiani v. The London and 
South Western Railway Company (see supra) ^ in which the Court 
expressed the strongest opinion that the contract was divisible; and that 
so far as the carriage by land was concerned, the Carriers’ Act would 
afford a protection and defence to the company in the event o^ the 
terms of that Act not being complied with, and I must say I entirely 
concur in the view so taken and expressed by the Court. It would be a 
matter of most serious inconvenience if companies established for the 
purpose of conveying goods by land, but having one of the termini of 
their Railway connected with water communication, should bo pre- 
vented (as they would practically bo) from affording the public the 
great accommodation which arises from being able to send goods to 
the ultimate place of destination, the water carriage included, without 
the necessity of separate contracts with separate companies, that 
accommodation were withdrawn from the public, as it might be, so 
far as the land carriage is concerned, companies were deprived of the 
protection the Act of Parliament affords, it would be a matter of very 
serious inconvenience and damage to the public ; and I see no reason 
why that damage and inconvenience shor.ld bo inflicted upon the 
public, at the same time that loss would accrue to the companies 
from not having the opportunity which they at present possess of 
making the entire contract. I see no reason why the contract should 
not be held to be divisible, and the carrier protected so far as the land 
carriage is concerned by the Act of Parliament.” (Ibid,) 0 


9. In any suit brought against a common carrier for the loss, damage 


Plaintiffs in suits 
for loss, damages, 
or non-delivery not 
required to prove 
negligence or crim- 
inal act. 


or non-delivery of goods entrusted to him for carriage, 
it shall not be necessary for the plaintiff to prove that 
such loss, damage or non-delivery was owing to the 
negligence or criminal act of the carrier, his servants 
or agents 


(Notes). 

[See notes under 8s. 6 and 8, swpra.] P 

Reason for amendment of S. 9 of the Bill. 

The other amendment was in S. 9 of the Bill and was not (absolutely 
required, but was adopted for the sake of clearness. It provided that, 
when a customer was suing a common carrier, the customer should 
only be bound to prove a contract or delivery and the non-delivery of 
the goods at their destination and then it would be for the carrier to 
prove that the loss or damage took place under such circumstances as 
would relieve the carrier from responsibility. (See Proceedings of the 
Council.) Q 
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/.— ** In any suit , . . .agents. ** 

(1) Section in accordance with English Law. 

^his is in accordance with English common Law. See iioss v. Rill, 2 Com. B. 
890 ; Richards v. London, Brighton & S. C. Tiy. Co., 7 Com. 6. 839.R 

(2) Section explained. 

S. 9 of the Carriers* Act provides “ that in any suit brought against a common 
carrier for the loss, damage, or non-delivery of goods entrusted to him 
for carriage, it shall not be necessary for the plain tifE to prove that 
such loss, damage, or non-delivery was owing to the negligence or 
criminal act of the carrier, his soryants or agents.” 24 C. 786 (822). S 
Tn other words, the loss of the goods is prima facie evidence of the negligence 
or criminal act of the carrier, his servants or agents, and, therefore, 
if the carrier seeks to exempt himself from liability, ho must negative 
such prima facie evidence, that is to say, he must prove that the loss 

• was or must have been occasioned otherwise than by the negligence 

or criminal act of himself, his servants or agents. (Ibid.) T 

(3) Proof of negligence. 

• Ordinarily, upon a loss, damage, or non-delivery, the burden of jiroof is on the 

carrier to show that ho exorcised exact diligence. Story on B. 574. T-1 
By S. 9 Act III of 1865 the plaintiff need not prove that loss, damage or non- 
* delivery was owing to the negligence or criminal act of the carrier, 
his servants or agents ; but nothing is said as to the rule where the 
^ loss was owing to some other causes for which the carrier is liable. 

See Collett on Torts. U 

(4) CarrierB—Suit for damages for negligence— Onus probandi. 

(а) In an action to recover damages for injury caused to the goods by the neg- 

ligence of the defendant as a common carrier it is not necessary for 
the plaintiff to give evidence of such negligence unless the defendant 
has shown that the injury was occasioned by a causo which was 
witbin the exceptions. Then the plaintiS would be at liberty to show 
« • that there was negligence so as to deprive the defendant of the bonedt 

of the exceptions. 22 W.E. 39. Y 

(б) In a suit for damages occasioned by a loss of goods delivered to a carrier, 

the plaintiff need not prove how the loss was caused, but on proof of 
the loss, the company is bound to show that the lo.ss occurred under 
circumstances which would exempt a bailee from responsibility for it. 
17 M. 445. W 

(c) In a suit against a carrier by a person who has given an indemnity note to 

free the company of “ all responsibility for any loss or damage what- 
ever arising under certain circumstances,’* it is for the defendant to 
show that the loss of the goods did not occur through the negligence 
or misconduct of their servants, and that it is covered by the terms of 
of the note. Appeal No. 92, 26th April, 1879, D.C.R., part. X (31).X 

(d) If goods bailed have been lost, it lies on the bailees to show that they have 
• * taken as much care of the goods as a man of ordinary prudence 

would, and under similar circumstances, have taken of his own goods 
of a similar kind, and that the loss occurred notwithstanding such 
care. If the bailee fails to satisfy the Court on this point he is liable 

• for the loss. 22 M. 524. Y 

(e) A Railway Company is not, like a common carrier, liable for not carrying 

safely. It is liable only for culpable negligence. In actions for 

* * damages for negligence against a Railway Company the ontts is on 
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l.—*‘Ia any salt.... agents ’’—{Concluded), 
the plaintiff to prove negligence on the part of the Railway Company. 
5 and 6 M.L.J. 156. » Z 

* (/) The flat carrying jute having caught fire so that it had to be scuttled, 
under S. 9 of the Carriers’ Act, it was hold (in the absence of evidence 
to the contrary), that the loss was due to the negligence or criminal 
act of the carrying company or its agents or servants. 15 C.W.N. 
326. A 

10. No suit shall be instituted, against a common carrier foi* the loss 
of, or injury to goods entrusted to him for carriage, 
injury ° to ^be^^givon notice ^ in writing of the loss or injury has been 

within six months. given to him before the institution of the suit and 

within six months of the time when the loss or injury 
first came to the knowledge of the plaintiff. ^ 

(Notes). 

Legislative changes. 

S. 10 was added by the Indian Carriers Act, 1899 (X of 1899), S. 12. The 
original section was repealed by the Indian Railways Act, 1890 (IX of 
1890) ■ That section was as follows 

Nothing in this Act shall affect the provisions contained in the ninth, tenth, 
and eleventh sections of Act No. XVLII of 1854 (relating to Railways 
in India). ” 

(1) Service of notice. 

“ In the Carriers Act there is no direction analogous to be found in S. 140 of 
the Railways Act as to how the notice specified in S. 10 is to be ser- 
ved. In the absence of any statutory provision regulating the service 
of notice under S. 10, such service is propcrly'made on the company by 
a letter delivered to its managing agents addressed to them as such.” 
15 C.W.N. 230. , ^ B 

(2) Steamship Company and Railway Company— Notice before suit. 

S. 10 of the Common Carriers* Act as amended by Act X of 1899 placed a 
Steamship Company in the same position as a Railway, and make it 
obligatory upon a person wanting to sue a Steamer Company to give 
notice of such suit within the time mentioned in the section. 8 C.L.J. 
192. C 

(misce:llaneous). 

LIMITATION OF SUITS AGAINST CARRIER. 

I.— Art. 30, Limitation Act (IX of 1908). 


Description of suit. 


Period of limitation. 


Time from which period 
begins ,to run. 


Against a carrier for com- 
pensation for losing or 
injuring goods. 


One year. 


When the loss or in 
jury occurs. 


H.B. — The limitation was reduced from two years to one by Act X of 1899, 
S. 3, which came into force on the Ist May, 1899. ' * 
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(MISCELLANEOUS) — {Contitmed). 

I.— Art. 30, Limitation Act (IX of 190S)— {Concluded). 

(1) Scope of article 80. 

(a) Art. 30 of Act XV of 1877 ( = Art. 30, Act IX of 1908) applies oaly to suits 
for compensation for loss of, or damage to, goods arising from mal< 
feasance or non-feasance independent of contract. 3 M. 107 (110). O 
(ft) Act X of 1899 provides that “ no suits shall be instituted against a common 
carrier for the loss of, or inyiry to, goods entrusted to him for carriage , 
unless the notice in writing of the loss or injury has been given to 
him before the institution of suit, and within six months of the time 
when the loss or injury first came to the knowledge of the plaintiff. ” 
8. 2, Act X of 1899. £ 

(2) JSarFierB by sea. 

are within the purview of Art. 30 of Act XV of 1877 even though they 

are not * common carriers’ for the purposes of the Indian Carriers ' 
• Act (III of 1865), the operation of which is confined to inland carriers. 

3 M. 107 ; 26 B. 662 (570) =4 Bom. L.R. 447. P 

(3) Date of Joss— Burden of proof. 

(a) The mere fact of non-delivery of the goods on a certain date would not 

give rise to the presumption that the loss occurred on that date. 
• 7 B. 478. 0 

[b) To have the benefit of Art. 30 of Act XV of 1877 the carrier has to prove 

the actual date of the loss, provided the plaintiff has given prima facie 
evidence that his suit is not beyond the period of limitation prescribed. 
{Ibid.) H 

ll.~-Art. 31, Limitation Act (IX of 1908). 

•Description of suit. l^^iitation which period begins to run. 

Against a carrier for com- lOne year. When the goods ought to be delivered, 

ponsation for non-delivery 
of or delay in, delivering 
goods. 


N.B.-(l) The limitation was reduced from two years to one by Act X of 1899, 
8. 3, which came into force on the 1st May, 1899. 

(2) The words “ non-delivery of ” introduced by Act X of 1899 have settled the 
controversy on the point. For conflict of opinions prior to 1899, see 
3 M. 107 and 240 ; 5 M. 388 ; 7 B. 478 ; 19 B. 166 and 12 C. 477. I 

(1) Suit ^OK^non-delivery of goods. 

A suit for damages for non-delivery of goods is governed by Art. 31 and not by 
Art. 115, Limitation Act, because such a case is specially provided by 
Art. 31. 26 B. 662 = 4 Bom. L.R. 447. J 

• 111 the course of the judgment in the above csisc, Fulton, J. said — ‘*We entirely 

agree in the reasoning of Baylcy, C.J., in 19 B. 165 and hold that the 
Legislature having now re-enacted by Act X of 1899, Art. 31, in a form 
* rather more comprehensive than bolore, there can bo no reason for not 
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(MISCELLANEOUS)— . 

II.— Art. 31, Limitation Act (IX of 1908)— (Concltuisd). 

« giving efiect to what appears to bo tho manifest provisions of the law. 

Had this amendment been made at the time we think it probable that 
the difdoulties felt by Justice Ferran as to the effect of Art. 80 would 
not have arisen. It is clear that this is a suit against a carrier for 
compensation. Art. 81, therefore applies and not Art. 116 which 
only applies to suits for compensation for breaches of contract not in 
writing registered and not specifically provided for in the Act. K 

(2) Limitation Act (XY of 1877), Soh. 11, Art. 31, as amended by Aot X of 1899, 
S. 3— Carrier-— Failure to deliver goods—Suit for compensation —Limitation. 

A suit against a carrier for compensation in respect of goods sent through such 
carrier and not delivered is governed by Art. 81 of Sch. II of tho 
Limitation Act as amended by S. 3 of Aot X of 1899, and by 
Art 115. 13 C.W.N. 851. K-1 

SCHEDULE 1. 

Gold and Silver coin. 

Gold and silver in a manufactured or unmanufactured state. 

Precious stones and pearls. 

2 Jewellery. , 

Time-pieces of any description 3. 

4 Trinkets. 

Bills and hundis. 

Currency notes ^ of tho Government of India, or notes of any Batiks, 
or securities for payment of money, English or Foreign. 

Stamps and stamped paper. 

Maps prints, and works of art. ' 

Writings. 

Title-deeds. 

Gold or silver plate or plated articles. 

Glass 7. 

China. 

8 Silk in a manufactured or unmanufactured state, and whether 
wrought up or not wrought up with other materials. 

Shawls and lace 

Cloths and tissues embroidered with the precious metals or of which 
such metals form part ^8. 

Articles of ivory, ebony or sandalwood r 

« 

(Notes). 

i.-**Scbedute.** 

Schedule to Carriers’ Act— What it contains 7 , 

Tho schedule to the Act contains a list of articles of largo value in small 
compass, corresponding with the list contained in tho English 
Carriers’ Act. 18 Gal. 620 (626). L 
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“ Jewellery , ' ' 

Jewellepy— Scope of the term. 

“The term jewellery includes the jewel case in which the jewellery 
is contained Pec Martin 15. Henderson v. L. mid N. W. Ity., Co.^ 
L.K. 5 Ex. 90. M 


J.— ‘ ‘Time-pieces of any description . ' ’ 

Chronometer. 

A — comes within the expression **titnc-picces of any description.” Le Conteur 
V. L. and S. W.By., 35 L.J. Q.B*. 40. N 

4. — “ Trinkets , " 

Trinkets. 

(а) Ivory, black and agate bracelets, shirt-pins, common gilt rings, broaches, 

* tortoise shell and pearl purses, gold-chains for eye glass are — .Bernstein 

V. Bnxendale, G G.B. (N.S.) 251. 0 

(б) But Gorman Silver fuzoo boxes are not. (Ibid.) P 

5.— “ Currency Notes, * ' 

Currency ootes, what are. 

This clause covers — . Currency notes arc promises to pay, made by a person on 
behalf of the Government of India, although they are not included in 
• the definition of i^romissory note in S. 4, Negotiable Instruments Act» 

for he purposes of that Act. 73 P.R. 1907. Q 


6,—“Maps.’^ 

Maps. 

With their cases are included in the term — Wyld v. Pickford, 8 M. and W. 

443. R 

^ f 7.—“ Glass.” 

Glass. 

(a) Sinolling bottles and flagons arc “ glass.” Bernstein v. Buxendale^ (I 

C.B. (N.S.) 261. S 

(b) So also looking glasses. Owen v. Burnett, 2 Cr. and M. 353. T 


8.—” Silks In materials. * ' 

(1) Silk in manufactured state, etc., application of the terms. 

The terms “silk in a manufactured stale, etc.,” in the scbodulc wore not 
intended to apply to any cloths in which silk may be introduced. 
Whore there is a large value of silk than cotton in the article it may 
bo hold to fall within the above description of “ silks, etc.” GM. 420.U 

(2) “Silk.^' 

•(a) Silk watch guards are silk. Bernstein v. Bn.vendale, 0 O.B. (N.S.) 261. Y 

(b) So also silk dresses. FloiV'rs v. B. Ky. Co., IG L.T. N.S. 329. W 

(c) So also silk tights and hose. Hart v, Biuendale, 0 Ex. 769. X 

(d) Likewise an elastic silk webbing. Brunt v. Midland Hy. Co., 2 H and C. 

8S9 cited in 6 M. 420 (422). Y 

(e) A web known in.tho trade as silk web having a silk face and composed in 
• the proportion of 10 oz. of silk to 1.^ oz. of India rubber and 5 oz. of 

31— G 
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8.—*^ Silks in — materials **—(C(yMluded), 

Cotton, with relative values of 12 d 13j d (silk) to 7J d (India rubber 
, and 3J d (cotton) was held to be silk within the meaning of ^ho Aot. 

Bru?it V. Midland By, Co., 2 II.L.O. 889, ciUd in 6 M. 420 (422) Z 

(3) Silk dhotee, value of silk— Evidence, question. 

(а) Whether certain cotton or other cloths woven up with silk on the borders 

or otherwise were “ silk ” within S. 3 of the Act was hold to be a ques- 
tion of fact to be decided on the evidence in each case. See* 4 B.H.O. 
R. 129. • A 

(б) Sembk . — The proper test for a Judge to apply in such cases is to deter- 

mine whether f)r not the value of silk wrought up with other mate- 
rials is more than half the value of the fabric. If it be not, the fabric 
cannot be considered to be silk within the meaning of the Act. {Jbid.)B 

(4) Liability for lost apticles— 'Uninauped goods. < 

The protection given by S. 3 of the Act extends to the whole parcel in which 
silk goods, such as mentioned in the schedule arc contained, whether 
the rest of the parcel is composed of articles mentioned in the Schedule. 
See 11 Bom. L. R. 827. C 


9—** Lace.*’ 


Lace vestment. 

A — is a lace. Ti'cadwin v. C. E. By-, 37 L.J.C.P. 83. 


/ £1— ‘ ‘ Cloths — sandalwood. * ' 


D 


Reason for the Insertion of these articles. 

The Hon’ bio Raja Sahib Dyal Bahadur proposed the addition of the following 
words to the third section : and the carrier or his agent shall thereupon 
himself personally have such property examined or if that be impossi- 
ble shall have it inspected and the seal ailixod to the box or parcel in 
which such property is contained, and shall, on delivery thereUf, show 
such seal to be in tact. 

The custom now prevailing in the country was that jewels and similar valu- 
able property were either shown to the insurer when delivered over to 
him and by him when ho delivered them over in his turn, or that the 
seal was aflixod to the box in which such valuables were contained, 
was pointed out to him, and was by him shown to the party receiving 
delivery from him to be intact. For instance, shawls and such valu- 
able cloLlis were cither packed in the presence of the insurer, or, if 
given over to him already packed, wore sealed, in which case, the 
Raja said, the seals remaining in tact absolved the insurer from responsi- 
bility. 

The Hon’ble Mr. Maine thought that the Ilon’blc Member had overlooked the 
fact that the particular section referred to was one protecting the 
carrier, and enabling him to compensate himself for incroa&ad risk by 
an enhanced rate of charge. A fraudulent declaration of value under 
the section by the consignor would in no way bind the carrier. 

The Hon' bio the Maharaja of Vizianagram moved as an amendment the words 
“ cloths and tissues embroidered with the precious inotals or of wthich 
such metals formed part and Articles of ivory, ebony or sandalwood 
should bo added to the schedule, amendment was agreed to. [See 
Proceedings of the Council.] ' I £ 
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Note l«““The thick figures At the end of e^ch line .refer to the pciges of this volume 
and the alphabets in italics preceding the thick figures refer to the cases 
having corresponding thick letters against them in those pages. 

2. — S. in Brevier Roman denotes tho section. 


Actt Carriers — Preamble, 6. 

Statement of objects and re.^sons, B, 6. 

• , „ Proceedings relating to the Bill, 0, 6. 

„ Places where Act has been declared to be in force, Z), A/, 6, 7. 

„ Legislative changes, G, 7. 

„ * Preserved in tact, if, 8 . 

„ Scope of the Act, AT, 8 . 

^ Short title, S. 1, 18. 

Articles which must be declared under the Indian, Nt 22. 

Act XXII of I86H, In respect of what property, liability of carrier not limited or 
affected by public notice carriers with certain exooptious may limit liability 
by special contract, S. 0, 27 — 33. 

Liability of owner of railroad or tramroad constructed under, not limited by 
special contract. • In what case owner of railroad or tramroad answerable for 
loss or damage, S. 7, 33. 

^IV^of 1866, Post Office, Bailee for hire— Negligence— Condition— Carrier— Convoy, 
anco of goods by Government bullock train. L, 20. 

Act IX of 1890, Railways, S. 76 , through booking of goods by steamer and rail — 
Liability of Steamer Company for los.s during transmission by rail, U, /, 24, 
23 ; M, 0, 41, 42. 

Agent, signing special contract— Reason for alterations made, U, 27, 28. 

Common carrier liable for loss or damage caused by neglect or fraud of himself 
or his, S. 8, 33 — 42. 

Agreement, with jute Company, Q, 32. 

Ambigtious expression, Construction of, U—X, 36, 

Articles^ within S. 1 of the English Carriers Act, 1830, X—ll, 22. 
not within S* 1 of tho English Carriers Act, 1830, I— AT, 22. 
which must be declared under tho Indian Act, N, 22. 

Valuable, not declared— Liability — Protection, A, 24. 

Lo.^ dl valuable, English and Indian laws similar, N — 1\ 26. 

Liability lor lost,— Uninsured goods, C, 48. 


Baijfe, and common carriers — Distinction — Liability, L, 8 . 

for hire— Negligence — Onus of proof — Carrior- Daka carnage proprietor, F, 19, 

20 . 

• for hire*~Negligencc— Condition— Carriers— Conveyance of goods by Government 
bullock train — Post Office Act, XIV of 186G, L, 20. 
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Bill of lading^ Stipulation relieving shipownera from liability aa Boon as goods are free 
of ship’s tackle, and before delivery, if enforceable — Loss of goods after deli- 
very to landing agent but before delivery to consignee, H, 7, SOy 81. v 
C6nstruction— River— Navigation in India — Difficulties or casualties of navig- 
ation, J; 81. 

Provisions as to exemption from liability, oSoct of — Liability of, for negligence 
and damage to goods, P, 82. 

Declaration of value and nature of contents, X, 40, 41. 

Burden of proof , Carriers — Suit for damages for negligence, 7— X, 48* 44. 

Date of loss, 0. H, 45. 

c 

Carriers, [See also Common Caruiees] . 

Common carriers — Liability — Twofold risk of, M, 0, 10. 

Misdelivery, X, Y, 10. * 

When non-delivery is excused, Z, A, ±B. ' 

Action for non-delivery of goods, B, 18. 

Carrier contracts with owner of goods, 0, 18. 

Who must sue under the contract to carry, D — P, 18. 

Contract— Want of privity — Two companies— Less remedy, H, 15. 

Conveyance of goods by Government bullock train — Post Office Act, ,XIV of 1866 
— Bailee for hire — ^Negligence— Condition, L, 20. 

S. 1, English Carrier’s Act, 1830, Will. IV, c. 687, 0. 28. 

If value declared, liable, D, O, 24. 

Absence of special contract, liability of cases. E, 80. 

Reasonable condition -^Common carrier — Liability, F, G, 30. 
by sea, F, 48. 

Failure to deliver goods — Suit for compensation— Limitation — Limitation Act 
XV of 1877, Soh. II, Art. 31, as amended by Act X of, 1899, S. 3, 46. 
Chronometer, means what, N, 47. 

Common carriers, Law applicable to,— Contract Act (IX of 1872), 7, 8. 

Contract Act not applicable — Rea.sons — S. 152, Contract Act (IX of 1872), J,‘*8. 
Bailee and, — Distinction — Liability, L, 8. 

Liability — Twofold risk of carriers, M, 9, 10. 

Liability of, N, 10. 

Duties and responsibilities of, — English law, 0, 10, 11. 

Obligation to carry, P, 11. 

Delivery to, Q, 11, 

Delivery of article, J2, 11. 

Liability of, attaches, when, S, 11. 

Liability begins when, T, 11. 

Liability ends, when, U, 12. 

Liability under a contract to carry, V, 12. 

Proper address to bo given, W, 12. 

Route to be taken by the, X, 12. < 

not entitled to know contents, F, 12. 

Defect inherent— Liability, Z, A, 12. 

Fragile goods, B, C, 12, 18, 

Misdescription — Loss goods, D, 18. 

Non-liability as, E, 18* ^ 

Consignee’s claim— Carrier’s liability, P, 18. 

Consignee’s delay in taking delivery, O, 18. < t 

Delivery of goods to carrier at consignor’s risk — Delivery to consignee, 7, 18. 
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Common earriers^(Concluded)> 

Duty in case of absence, etc., of consignee, K, L, 14. 

Be&sal of the consignee to take delivery of the goods, N, 14. 

Consignee’s refusal to pay charges — Detention of parcel, O, P, 14, 

Time of delivery, Q— T, 14. 

Amount of time allowed to the consignee to unload and remove his goods, 77, 14. 
no insurer against all risks, AT, 16. 

Nature of the obligation of, to carry goods, with safety, D— ii, 16, 17. 

Duties and liabilities regulated by prinpiples of English law, S, 17. 
defined, S. 2, 18. 

Who is a, D— F, 18, 19. 

Explained, T, 18. 
who is. D-F, 18, 19. 

Common ferrymen is a, Z — B, 19. 

* Owners of sea-going merchantships, C, 19. 

Owners of a fieet of steam-ships fiying periodically along the coasts of British 
India, D, 19. 

Carriers by sea from port to port whether, E, 19. 

Daka-carriage proprietor — Bailee for hire — Negligonce— Oa%s of proof, F, 19. 
Carriers^ nohto be liable for loss of certain goods .above one hundred rupees in value 
unless delivered as such, S. 3, 21 — 26. 

Valuable article not declared — Liability — Protection, F, A, 24. 

* Bbr carrying such property, payment may be required at rates fixed by, S. 4, 
26, 27. 

Waiver of declaration, S. 27. 

The person entitled to recover in respect of property lost may also recover money 
paid for its carriage, S. 5, 27. 

In respect of what property, liability of. not limited or affected by public notice, 
with certain exceptions may limit liability by special contract, 8. 6, 27—88. 
Law prior to 1865, 7, 28. 

• Combined effect of Ss. 6 and 8 of the Act— Duties and liabilites of, governed by 

principles of English Common Law recognized in Carriers Act, D, 29. 
Liability— Reasonable condition, f’, G, 30. 

Construction — River— Navigation in India — Difficulties or casualties of naviga- 
tion, cl, 31. 

Foreign — Carriers— Applicability of law lex loco contractus — Common law of 
England — Contract protecting carriers from liability — Legality, K, 81. 

Liability of, for negligence and damage to goods— Bill of lading — Provisions as 
to exemption from liability, effect of, M — P, 32. 
liable for loss or damage caused by neglect or fraud of himself or his agent, 8. 8, 
33-42. 

Gross negligence, difinition, ^4, B, 39. ^ 

Negligence— Liability for injury, 0, 39. 

Negligent conduct of servants of, F, 40. 

Defiree of care required, G — I, 40. 

Contract of carriage — Excepted risks — Construction of agreement, L, 41. 

Plaintiffs in suits for loss, damages or non-delivery not required to prove 
negligence or Criminal Act, 8. 9, 42—44. 

• 8uit for damages for negligence— Burden of proof, 7— X, 43, 44. 

Notice of loss or injury to be given within six months, S. 10, 44—46, 

Pompensation, Suit for — Limitation — Limitation Act XV of 1877, Sch. II, Art. 31, as 
amended by Act X of 1899, 8. 3— Carrier— Failure to deliver goods, X— J, 46 . 
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Consignee, Consignee’s claim — Carrier’s liability, F, 13. 

——’5 delay in taking delivery, G, 13. 

Duty in case of absence, etc., of, K, L, 14. * 

Refusal of the, to take delivery of the goods, M, N, 14. 

— — ~’s refusal to pay carrier’s charges— Detention of parcel, 0, P, 14. 

Consignment, under receipt note not signed by consignor, II, 13. 

Consignor, Consignment under receipt nolic not signed by, H, 13. 

Delivery of goods to carrier at Ojnsignor’.s risk — Delivery to consignee -Carriers, 
/, 13. 

Omissions of, to declare valu.o and description of goods —Contract to carry partly 
by steamer and partly by rail, I, J, 16. 

Constructioyi, of ambiguous expression, V -X, 36. 

of agreement — Contract of carriage — Excepted risks, L, 41. 

Contract, Want of privity— Carrier — Two companies — Less remedy, H, 15. 

In respect of what property, liability of carriers not limited or afiected by public 
notice. Carriers with certain exceptions may limit liability by special, S. 6, 
27—33. 

Reason for alterations made — Agent signing special, U, 27» 28. 

Liability limited by special,— Ss. 6 and 8— English and Indian law, F— 0, 28, 

29. 

Absence of special, liability of carrier, E, 80. 

protecting carriers from liability— Legality — Carriers— Foreign carriers — Appli- 
cability of law Lex loco contractus — Common law of England, K, 31. 

Liability of owner of railroad or tramroad constructed under Act XXII of 1863, 
not limited by special contract. In what case owner of railroad or tramroad 
answerable for loss or damage, S. 7, 33. 

Damage for breach of, to carry goods — Notice, C, D, 37. 

of carriage — Excepted risks —Construction of agreement, L, 41. 

Cofitract Act (IX of Law applicable to common carrier^, 1, 8. 

S. 16‘2 — Common carriers— Contract Act not applicable — Reasons, J, 8. 

Contract to carry. Liability under a, F, 12. » ^ 

Who must sue under the, D—F, 15. 

partly by steamer and partly by rail- Omission of consignor to declare value 
and description of goods, I, J, 16. 

Criminal Act, Plaintiffs in suits for loss, damages or non-delivery not required to prove 
negligence or, S- 9, 42 — 44. 

Currency notes, what are, Q, 47. 


D 

Damage, Liability for, to goods — Negligence, J, 13, 14. 

The person entitled to recover in respect of property lost may also recover money 
paid for its carriage, S. 5, 27. 

Liability of, for negligence and, to goods— Bill of lading — Provisions as to exemp- 
tion from liability, effect of, M — P, 32. 

Liability of owner of railroad or tramroad constructed under Act XXIJ of 1863, 
not limited by special contract. In what case owner of railroad or tramroad 
answerable for loss or, S. 7, 33. 

Common carrier liable for, caused by neglect or fraud of himself or his agent, 
S. 8, 38—42. 

for breach of contract to carry goods — Notice, C, D, 37. 

When special, can be recovered, E, 87* 

Special damage when not recoverable, F, O, 31. * * 

Loss of contract, H, 37. 
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Damage — (Gonoludod) . 

Action for loss of goods — Damages, AT, 37. 

pfaintiils in suits for loss or non-delivory not required to prove negligence or 
Criminal Act, S. 9, 42 — 44. 

Suit for, for negligence— Burden of proof —Carriers, F— X, 43, 44. 

Declaration^ of value necessary, Q, 12, 23. 

of valuable goods, essentials of, S —X, 23. 

Onussion to declare value and nature of goods, efrti(;t of, y, 23. 

Article not declared— Liability— Protaetion, Z, A, 24. 

If value declared carrier liable, D—G, 24. • 

Omission to demand extra charge for valuation, Q, Z2, 26. « 

Waiver of, 8. 27. 

of value and nature of contents— Bill of lading, AT, 40, 41. 

Definitiont of “person”, M, 20. 

DMvery, Consignee’s delay in taking, O, 13. 

of goods to carrier at consignor’s risk, to consignee— Carriers, /, 13. 

Time of, g— T, 14. 

Amount of time allowed to the consignee to unload and remove his goods, U, 14. 
Place for, P, W, 14, 15. 

• ' E 

English Carriers Act {1630), Principle embodied in, extended in S. 3 of this Act, X, 21. 
Articles within 8. 1 of the, X — H, 22. 

* Articles not within 8. 1 of the, I — A/, 22. 

8. 1, 0, 23. 

8. C of the, and the present section, W, Z, 28. 

8. 8 and 8. 8, Act III of 18G3 compared— Steamship Companies— English and 
Indian Law, T, 33—36. 

English Covimon Law, Combined eHect of S.s. G and 8 of the Act— Duties and liabi - 
lities of common carrier governed by principles of, recognized in Carriers Act, 

. D, 29, 30. 

• • 

P 

Foreign carriers, Applicability of law lex loci contractus —Common law of England — 
Contract protecting carriers from liability— Legality, Z, 31. 

G 

Glass, Instances, S, T, 47. 

Goods, Carriers- Misdescription — Loss, D, 13. 

Delivery of, to carrier at consignor’s risk — Delivery to consignee— Carriers, /, 13. 
Liability for damage to,— Negligence, J, 13, 14. 

Action for non-delivery of, B, 18. 

Carrier contracts with owner of, C, 15. 
sent on approval— Consignor to sue, Q, 15. 

Nature of the obligation of common carriers to carry, with safety, L — 72, 16, 17. 
Carriers not to be liable for loss of certain goods above one hundred rupees in 
value unless delivered as such, 8. 3, 21—26. 

Formal notice of nature of, not necessary, P, 23. 

Declaration of valuable— essentials of, S — Z, 23. 

Omission to, declare value and nature of, effect of, Y, 23. 

Uninsured, B, 24. 

Uninsured — Theft by Company's servants, C, 24. 

• Through booking of, by steamer and rail— Liability of 8teamer Company for 
loss during transmission by rail- Bailways Act, IX of 1890, 8. 76, H, I, 24,28. 
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Goods — (Ooncludod). 

Lobs of. after delivery to landing agent but before delivery to consignee — Bill of 
•lading — Stipulation relieving shipowners from liability as soon as goorls free of 
ship’s tackle, and before delivery, if enforceable, 77, /, 80, 31, 

Liability of, for negligence and damage to, —Bill of lading — Provisions as to 
exemption from liability, effect of, M— P, 32. 

Damage for breach of contract to carry — Notice, C, D, 87. 

Action for loss of goods— Damages, X— P, 37. 

Suit for non-delivery of, J, K, 45. • 

Liability for lost articles — UAinsured, C, 48. 

Government, Indian,— Post Master General, J, K, 20. 

Conveyance of goods by, bullock train — Post Office Act, XIV of 18G6— Bailee for 
hire— Negligence— Condition — Carriers, L, 20. 

Grossnegligence, Defined, A, B, 39. 

H 

Hotel expenses, in waiting for goods, not recoverable, I, 37. 

J 

Jwellery, Scope of the term, AT, 47. 

L 

Lace, vestment is lace, D, 48. 

Limitation Act, XV of 1877, Art. 31, Sch. II as amended by Act X of 1899, S. 3 — Carrier 
— Failure to deliver goods — Suits for compensation — Limitation, K-1, 46. 
Limitation Act, IX of 1908, Art. 30, 44, 45. 

Art. 30— Scope of, D, E, 45. 

Carriers by sea, F, 45. 

Date of loss — Burden of proof, Q — H, 45. 

Art. 31, 45, 46. 

Suit for non-delivery of goods, J, K, 45. 

Loss, scope of the expression, 0 — T, 21. r , 

Delay from temporary loss, XJ, 21. 

Delay, where no, V, 22. 

of valuable articles — English and Indian laws similar, N—P, 26. 
by accident — Negligence, L, 31, 32. 

Liability of owner of railroad or tramroad constructed under Act XXII of 1863 
not limited by special contract. In what case owner of railroads, tramroad 
answerable for, or damage, S. 7, 33. 

Common carrier liable for, caused by neglect or fraud of himself or his agent, 
S. 8, 33—42. 

Meaning of, A, B, 37. 

Action for, of goods -Damages, K, P, 37. 

Plaintiffs in suits for, damages or non-delivery not required to prove negligence or 
criminal act, S. 9, 42—44. 

Notice of, or injury to bo given within six months, S. 10, 44 — 46. ^ ^ 

M 

Maps, include their Cases, E, 47. 

Misdelivery, X, Y, 15. 

N 

Negligence, Onus of proof —Carrier— Daka-carriage proprietor — Bailee for hire, F, 19, 20. 
Condition— Carriers— Conveyance of goods by Government bullock-train— Post, 
, O^ce Act XIV of 1866, Bailee for hire, L, 20. 
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Loss by of accident, L, 31, 82. 

Liability of, for, and damage to goods — of lading — Provisions as to exemption 
from liability^ efieot of, M— P, 32. 
what amounts to, Q — 2, 38, 39. 

Liability for injury, C, 89. 

Ship-owner not taking pre-cautions— Liability, J, 40. 

Plaintiffs in suits for loss, damages or non-dolivery not required to prove, or 
criminal act, 8. 9, 42—44. 

Proof of, U, 48. 

Suit for damages for, — Burden of proof — Carriers, 7— Z, 43, 44. 

Non-delivery f When, is excused, 2, A, 15. 

Action for, of goods, B, 15. 

Notice, In respect of what property, liability of carrier not limited or affected by public, 
carriers with certain exceptions may limit liability by special contract, S. 6, 

27—88. 

Damages for breach of contract to carry goods, C, D, 37. 
of loss or injury to be given within six months, S. 10, 44—46. 

Service of, B, 44. 

before suit — Steamship Company and Railway Company, C, 44. 

Number, Includes what, S. 2, 18. 

P 

Person, Includes what, S. 2, 18. 

Definition of, M, 20. 

Post Master General, Indian Government, J, K, 20. 

R 

Railroad, Liability of owner of or tramroad constructed under Act XXII of 1863 not 
limited by special contract. In what case owner of, or tramroad answer.iblo for 
Jioss or damage, S. 7, 33. 

Railway Company, not affected, Y, 2, 36. 

Steamship Company and,— Notice before suit, C, 44. 

Railways, dealt with in exceptional manner — Reason, G — I, 20. 

s 

Schedule, to Carriers Act — What it contains, L, 46. 

Service, of notice, B, 44. 

*Silk, in manufactured state, etc., application of the terms, U, 47. 

Instances, 7— i^, 47, 48. 

dhotee ; value of, — Evidence, question. A, B, 48. 

Steamship Company, and Railway Company— Notice before suit, C, 44. 

T 

Tramroad^ Liability of owner of, constructed under Act XXII of 1863, not limited by 
special contract. In what case owner of railroad or, answerable for loss or 
damage, S. 7, 33. 

Trinket, Insurance, 0, P, 47. 

• Y 

Value, Carriers not to be liable for loss of certain goods above one hunderod rupees in 
• value dunless delivered as such, S. 3, 21 — 26. 

Declaration of, necessary, Q, R, 23. 
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Omission to declare, and nature of goods, effect of, F, 28. 

Ii[, declared, carrier liable, D— G, 24. ‘ 

Meaning and scope of the term, 28, 26. 

For carrying such property, payment may be required at rates fixed by carrier, 
S. 4, 26, 27. 

Omission to demand extra charge for valuation, Q, E, 26. 

Declaration of, and nature of contents— Bill of lading, E, 40, 41. 

w 

Waiver t of declaration, /$, 27. 

Words and phrases, Common carrier — Meaning, 18. 

“ Value ” meaning and scope of the term, J— M, 25, 26. 
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THE 

MESNE PROFITS AND IMPROVEMENTS 

ACT, 1855*. 

(ACT XI OP 1866.) 

{Passed on the 27th March, 1855.] 

HISTORICAL MEMOIR. 

No 

Year. ^# 1 ** Name of Act. How affected. 


1855 XI Mesne Profits and Improve-I Rep. in part (locally), Act IV of 
ments. 1882. 


Preamble. 


An Act relating to meane profits and to improvements made by holders 
tunder defective titles in cases to ivhich the English Law is applicable* 
Whereas it is expedient, in cases to which the English law is applicable, 
to limit the liability for mesne profits and to secure 
to bona Jide holders under defective titles the value of 
improvements made by them ; It is enacted as follows : — 

e 

(Notes). 

• « The Mesne Profits and Improvements Act, iSSS*** 

(1) Short title. 

The mesne profits and Improvements Act, 1855. 

Act, 1897 (XIV of 1897). 


See the Indian short titles 


(2) Act has been declared to be in force. 

Xhe in the whole of British India, except as regards the Scheduled 

Districts, by the Laws Local Extent Act, 1874 (XV of 1874), S. 3. 


It has been declared, by notification under S. 3 (a) of the Scheduled Districts 
Act, 1874 (XIV of 1874) to be in force in the following Scheduled 
Districts namely : — 


Sindh 

West Jalpaiguri 

The Distycts of Hazaribagh, Lohardaga 
(now th^ Ranchi District, See Calcutta 
Gazette, 1899, Pt. I, p. 44), and Manbhum, 
and Pargana Dhalbhum and the Kolhan in 
the District of Singbhum 
nAie scheduled portion of the Mirzapur 
District 

• Jaunsar Bawvar 


See Gazette of India, 1880, Pt. I, p. C72. 
Do. 1881, Pt. I, p. 74. 


Do. 1881, Pt. I, p. 604. 

Do. 1879, Pt. I, p. 383. 

Do. 1879, Pt. I, p. 382. 
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Aot XI of 18S5 (mbsnb fbofits and impbovehbnis). [B. 1 


The Mesne Profits and improvements Act, 1855 **--^{C(yncludi5i, 


The Districts of Hazara, Peshawar, Kohat, 
Bannu, Dera Ismail Khan and Dera Ghazi 
Khan, r (Portions of the Districts of Hazara, 
Bannu, Dera Ismail Khan and Dera Ohazi 
Khan and the districts of Peshawar and 
Kohat now form the North-West Frontier 
Provinces, sse Gazette of India, 1901, Pt. I, 
p. 867, and t&id., 1902, Pt. I, p. 575 ; but 
its application to that portion of the Hazara 
District known as Upper TanawaP has been 
barred by the Hazara (Upper Tanawal) 
Regulation, 1900 (II of 1900), Punjab and 
N. W. Code) 

The Scheduled Districts of the Central 
.Provinces 

The Scheduled Districts in Ganjam and 
Vizagapatam 
The District of Bylhet 
The rest of Assam (except the North 
Lushai Hills) 


8eB Gazette of India, 1886, Pt. I, p. 48. 

Do. 1879, Pt. I, p. 771, 

Do. 1898, Pt. I, p. 870t 

Do. 1879, Pt. I, p. 631. 

Do. 1897, Pt. I, p. 299. 


It has been extended, by notification under S. 5 of the last-mentioned Act, to 
the Scheduled Districts of Kumaon and Garwal. See Gaze/^te of 
India, 1876, Pt. I, p. 606. 

It has been declared, by notification under S* 3 (b) of the same Act, not to be 
in force in the Scheduled District of Lahaul. See Gazette of India, 
1886, Pt. I, p. 301. B 


( 3 ) Legislative Changes. 

The words ** to mesne profits and ** in the Title and “ to limit the liability oj 
mesne profits and*^ in the Preamble, together with S. 1, are repealed 
in places to which Act IV of 1882, extends or is extended. Bee ' Act 
IV of 1882, Sec. 2. C 


1. No person shall be chargeable with any rents or profits of any 
immoveable property which he has bona fide paid over 
able^\nt”°rent tona to any person of whom he bona fide held the same, not- 
fide paid^ to withstanding it may afterwards appear that the person 

titleT ® ^ to whom such payment was made had no right to 

receive such rents or profits. 

(Notes). 

General. 

(1) Inalogons Indian Law. 

(a) This section is almost word for word the same as S. 50* Transfer of 
Property Act, 1882. That section runs thus D 
60. No person shall be chargeable with any rents or profits of any immoveable pro- 
perty, which he has in good faith paid or delivered to any person 
Bent bona fide paid of whom he in good faith held such property, notwithstanding 
to holder under de- it may afterwards appear that the person to whom such payment 
feotive title. delivery was made had no .right to receive such rents or 

profits. ' ' 
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8, 1] . Aot XI of 1868 (mesne profits and improvements). 

General- (Concluded), 

Illustration, 

A lets a field to B at a rent of Rs. 50, and then transfers the field to C* B, having 

no notice of the transfer, in good fath pays the rent to A. B is not chargeable ^ith the 

rent so paid. 

(6) Compare also S. 109, para 2 and 8. 130 proviso of the Transfer of Property 
Aot, 1882. 

(c) It corresponds to S. 148 of the N.W.P. Rent Aot. E 

(2) Analogoas Esgllsh Law. 

This section is drawn up in conformity with the Statute of Anne, 4 Anne C. 16 
S. 10 which similarly protects tenants in England. Sections 9 and 10 
of this statute run thus : — 

** 9. From and after the first day of Trinity Term (1706) all grants or convey- 
^ ances thereafter to be made, by fine or otherwise, of any manors or 

reals, or of the reversion or remainder of any messuages or lands shall 
be good and efiectual to all intents and purposes without any attorn- 

* ment of the tenants or such manors or of the land out of which 
such rent shall be issuing, or of the particular tenants upon whose 

^ particular estates any such reversions or remainders shall and may bo 
expectant or depending as if their attornment had been had and made.** 

**10. Provided, nevertheless that no such tenant shall be prejudiced or 
• damaged by payment of any rent to any such grantor or conusor, or 

by breach of any condition for non-payment of rent, before notice 
shall be given to him of such grant by the conusee or grantee.*’ F 

(3) LegiBlative changes. 

S. 1 is'^rcpcaled in places to which the Transfer of Property Act extends or is 
extended. Sec Act IV of 1882, S. 2. 0 

/.—** No person — defective title.** 

(1) principle. 

The rule here enacted depends upon a rule of general jurisprudence, that if a 
person enters into a contract, and, without notice of an assignment, 
fulfils it to the person with whom ho made the contract, ho is dis- 
charged from his obligation. Here the same rule has been enacted, 
and express provision made, for the protection of the tenant, who 
bona fide pays rent to his landlord, having no notice of the transfer, 
or of some fiaw in his title. 23 G. 87 (101) (F.B.). H 

A tenant is not bound to canvas his landlord’s title more than is necessary for 
his purpose. Indeed, any attempt to probe into secret flaws in his 
landlord’s title would in most cases have the eilect of quickly deter- 
mining his own tenancy. He is, therefore, protected from being 
again made liable for rent if already paid by him to his ostensible 
• landlord. But it does not give to the payee the right to retain money 

• so paid, or debar the person entitled to the money from recovering it 

from him. 23 0. 87 (101) (F.B.). I 

(2) SecUon wider than the English fftatute. 

. While the English Statute 4 Anne C. 16, S. 10 refers only to “ rents,” this 
section refers both to “ rents and profits ” and is thus wider in its 
operation than the Statute. The rule here enacted has a wider 

* * application than its English prototype which is limited to cases 
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&ct XI of 1858 (mesne pbofits and impbovements). [S. 1 


“ No person . . ..detective title **-~(Continued). 

arising only as between landlord and tenant, whereas the principle 
here enunciated may equally well apply to co-sharers and^indeed to 
• any case in which profits may become realizable. 

The rule, again, is not only limited to cases arising on transfer, for the section 
is more general in its wording, and enunciates what may be regarded 
as a general equitable maxim, relating to the enjoyment of property. 

The question may be looked at from the different aspects in which it may 
represent itself, liz.^ 

(а) in cases between landlord and tenant, protecting the latter from having to 

pay his rent twice over ; 

(б) in cases arising on a transfer of property ; 

(c) its application to realization of profits by a person in possession. J 

I.— Protection as to rent. 

(1) Payment of rent in advance. * 

As regards protection as to rent it is sufficient to say that while the tenant is 
protected against having to pay his rent twice over if he had paid it in 
good faith to his grantor, it is also clear that if he has paid rent 
before it fell due, it could not be in fulfilment of the obligation 
imposed by the covenant to pay rent, but is looked tUpon in the 
shape of an advance made to the landlord, with an agreement that 
on the day when the rent becomes duo such advance shall bo treated 
as a fulfilment of the obligation to pay rent. If, therefore, ^before 
that day, the landlord assigned the reversion, the receipt of the rent 
could not be treated as a discharge by the landlord, because by 
assigning the reversion before the rent fell duo, ho had parted with 
the power of giving such a discherge. De Nicholls v. Saunders, li.B. 
6 O.P. 589 (594) ; 14 C.P.L.R. 65 (66). , K 

(2) Good plea agaiost landlord and his legal representative. 

As against the landlord and his legal personal representatives a tenant who 
pays rent in advance is secure because, as the rent becomes due,' the 
previous advance becomes actual payment. 14 C.P.L.R. 65 (66). L 

(3) Assignee not bound by payment in advance. 

But if the landlord should assign his rights, the assignee will, by giving notice 
to the tenant before the proper rent-day to pay rent to him, become 
entitled to the rent then falling due. Ibid., citing De Nicols v. 
Saunders, 39 L.J.O.P, 297 ; Cook v. Guerra^ 41 L.J.C.P. 89. M 

(4) Tenant not discharged from further liability by payment of rent in advance. 

Under this section, as also under the English law, payment of rent before it 
fell due, would not discharge the tenant from further liability, Cook 
V. Guerra, L.R. 7 C.P. 132. H 

In such a case it may be said that, if the tenant had waited, he might have 
learnt of the transfer. Such payment, moreover, is to be looked 
upon as an advance made to the landlord. This 8cctidn,fit will be 
noted, would equally apply to cases where there has been no transfer, 
in which case it would protect the tenant from liability on account of 
his landlord’s defective title. 'Indeed, any other view might inflict 
an obvious injustice on the purchaser who bought the reversion on the 
faith that the rent was becoming due, but who would be defeated by 
a transaction between the landlord and tenant of which he had no 
notice. De Nicholls v, Saunders, L.B, 5 C.P. 589 (59$. 0 



S. 1] Act XI of 1855 (mesne pbopits and impbovements). 5 

No person. . ..detective title ^^--iConcluded). 

1.— Prosecution as to rent--(Conclvded), 

(6) One ocinnot be treated both ai a tenant and a trespaeeer. 

(а) A mortgagee in possession once recognizing a tenant as in lawful possession 

is estopped from subsequently treating him as a trespasser. Brick v. 
Wright, 1 T.R. 378. P 

(б) Mere receipt of rent by the mortgagee has been held to bo sutllcient to 

create an estoppel, Doe v. Ealest 7 Bing. 322 ; Doe v. Lewis, 13 M. 
and W. 241 ; Doe v. Goodier, 10 Q.B. 957. ,Q 

11.— Cases arising: on transfer of property. 

(1) On transfer of property. 

As regards cases arising it is scarcely necessary to add that the tenant is 

only protected for payments made b<ma fide. R 

(2) Payment made in collusion with transferor. 

Payments made by the tenant cither in collusion with his grantor or after 

• receiving notice of the right of a third party are not protected under 

the section. Moss v. Gallimore, 1 Doug 279 ; Pope v. Biggs, 9 B. 
and C. 245 ; Cogk v. Guerra, L.R. 7 O.P. 132 ; (1864) W.R. Act X 
'• Rulings, p. G ; S.D. A. 822. S 

(3) Rent paid to mortgagee under threat of eviction. 

The tenant paying rent to the mortgagee under the threat of eviction could 
* set oil such payment in answer to the claim for the rent by the lessor. 

Underhaj v. Bead, 20 Q.B. D. 209 ; see also, Johnson v. Jones, 9 A. 
and E. 809 ; Boodle v. Campbell, 7 M. and G. 386 ; Hickman v. 
Machin, 4 H. and N. 716. T 

(4) Plea of payment to former landlord. 

(i) Frame of suit. 

A suit fo rent alternatively against the tenant, his previous landlord (the 
* vendor of the plaintiff), upon the allegation by the tenant that the 

rent for the year in question had been paid to the previous landlord, 
was held unobjectionable in form. 12 C. 555. U 

(ii) FORM OF DEGREE. 

Where in such a case the Court finds that the tenant had in fact paid the rent 
to the previous landlord, in good faith, the transferee is entitled to a 
decree against the previous landlord his (vendor) for the amount paid 
to him. (Ibid.) V 

111.— To Realization of profits by person in possession. 

Mecue profits. 

Lastly, the doctrine promulgated in the section should be equally applicable to 
profits realized by a person in possession, as distinguished from the real 
* owner, protecting payments made to a benamidar, or other ostensible 
owner. In a suit for mesne profits or rent brought by the real owner 
of land against a person in possession, it is a good defence for the 
latter to aver that he had without notice of any adverse claim paid 
over the rent or profits to one, of whom be, in good faith, bad held the 
property although the latter had really no right to it. In suoh a case 
the real owner, will have no remedy except against the person to whom 
• payments had been made. Litchfield v. Ready, 5 Ghch. 919. W 
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JLot XI of 18SS (mesne profits and imfbovembnis). tS. 2 


2. If any person shall ereot any building or make an improvement 
^ ^ ^ ^ upon any lands held by him hona fide in the belief ^ 

mente'*viade?y^^)»ki he had an estate in fee-simple, or other'labsolute 

fide holders under estate 2, and such person, his heirs or assigns, or his 
secured to tLm.' under-tenants, be evicted from such lands by 

any person having a better title, the person who 
erected the building or made the improvement, his heirs or assigns, shall 
be entitled ^ either to have the value of the building or improvement so 
erected or made during such holding and in such belief, estimated and 
paid or secured to him or them, or at the option of the person causing the 
eviction, to purchase the interest of such person in the lands at the value 
thereof, irrespective of the value of such building or improvement : 


Provided that the amount to be paid or, secured in respect of SUch 


Amount how fixed . 


building or improvement shall be the estimated 
value ^ of the same at the time of such eviction. 


(Hotes). 

General. 

(1) Analogous Indian Law. 

S. 51 of the Transfer of Property Act, 1882 practically reproduces the provi- 
sions of S. 2, Act XI of 1685, 2 N.L.R. 84 (40). ^ X 

That section runs thus : — 

51. ** When the transferee of immoveable property makes any improvement on the 
property, believing in good faith that he is absolutely entitled 
P o ^ ® thereto and ho is subsequently evicted therefrom by any person 

^mLs undoTdefec- * better title, the transferee ^las a right to require the 

tive titles. person causing the eviction either to have the value of the im- 

provement estimated and paid or secured to the transferee, or 
to sell his interest in the property to the transferee at the then market value thereof 
irrespective of the value of such improvement. 

The amount to be paid or secured in respect of such improvement shall be the esti- 
mated value thereof at the time of the eviction. 

When, under the circumstances aforesaid, the transferee has planted or sown on 
the property crops which are growing when he is evicted therefrom, he is entitled to 
such crops and to free ingress and egress to gather and carry them.” 

(2) Analogous English Law. 

(u) Cf. the Improvement Land Act, 1864, 27 and 28 Vic. C. 114. Y 

(6) C/. also the Settled Land Act, 1882, 45 and 46 Vic. G. 30., as amended by 
50 and 51 Vic. 0. 30. Z 

(c) See also S. 2 of the Board of Agriculture Act, 1889, 52 and 53 Vio. 0. SO.A 

(3) Principle of the section. ^ 

(a) This section is based upon the principle that he, who will have egaity, must 
do equity. See Leigh v. Dkkeson, 15 Q.B.D. 60. B 

(5) ** A constructive notice trust may also arise whore a person, who is only 
part-owner, acting bona fide, permanently benefits an estate, by 
repairs or improvements ; for a lion or trust may arise in his favour in 
respect of the sum be has expended in .such repairs or improvements.” 
Sneirs Equity, pp. 148, 149., Lake v. Qihson, I Eq. Ca, Ab. 290. 6 
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S. '2] Aot XI of 1886 (mbsnb fbofits and iufbovbmenxs). 

QmeraX—iponclvdei). 

^(c) Thus “ although a person expending money by mistake upon the property 
of another has no equity against the owner who is ignorant of and 
did not encourage him in his expenditure yet if it were necessary for 
the true owner to proceed in equity he would only be entitled to its 
assistance according to the ordinary rule by doing equity and making 
4 compensation for the expenditure, so far, of course, and only so far, as 

. the expenditure was necessary and has proved permanently benefi' 

oial. ” (Ibid .) ; NeBHon v. •Clarkson, 4 Haro 97. D 

(d) “ But a person will have no equity wlfb lays out money on the property of 
another with full knowledge of the state of the title ; or who lays out 
money unnecessarily or improperly.” Snell’s Equity, pp. 148, 149 ; 
Rennies. Young, 2Dc G. and J. and 0., 13G; Ramsdens* Dyson, L.E. 
1 H.L. 129. E 

( 4 T Scope of the section. , 

(а) In order that transferee making the improvements may get the right under 

, the section, the only requisite condition is, that he must have made 

the improvements believing in good faith that he is absolutely entitled 
to the land. 2 N.L.B. 34. F 

(б) »lt has long boon judicially settled (B.L.R. Sup. Vol. 595) that the maxim 

of the English law “ Quicqiiid viaedificaiur solo solo cedit ” has no 
general application in India and even cases to which the English law 
• as such was applicable, the Indian Legislature by Act XI of 1855 has 

departs 1 from the above maxim in the cases specified in S. 2 of that 
Act. 14 M.L.J. 25 = 27 M. 211. G 

(c) By Act XI of 1855 the Legislature made provision for mitigating the rigor 
of the English law on this subject by securing to persons holding 
bwia Jl^e under defective titles the value of improvements made by 
them in cases to which English law is applicable. But by S. 3 it was 
enacted that nothing in that Act should extend to any case in which the 

* ** English law was not applicable. B.L.R. (F.B.) Rulings 595 (597). H 

(5) Doctrine of Civil law. 

According to the Civil law, if a person, building on the land of another, used 
his own materials not knowing that the land was not his own when 
the building was destroyed, ho could reclaim the materials, or if he 
was in possession of the building could refuse to deliver it to the 
owner, unless he was indemnified for his expenses, at least so far as 
they had been incurred profitably to the owner of the soil. (See 
Justinian’s Institutes by Sandars, Book 2 Tit. 1, para 30>-Per 
Curiam). (Ibid) I 

The Civil law carried its doctrine in cases of this sort much further, and 
allowed the purchaser or other person making improvements inno- 
cently and under the belief that he was the true owner, compensa- 
• tioD for the benefit actually conferred upon the property. Dig. Bk., 
60, Tit. 17, 1. 206. “ Jure nature aegumest neminem cum alteries 
detrmento et injuria fieri locupleiiorem-** A creditor was allowed 
lien for meliorations (Dig. Bk. 12, Tit. 1, 1-25 ; 1 Domat Bk. Tit. 1, 
S. 6, Arts. 6-7). J 

* And Domat lays down as a general doctrine, that those who have spent money 

on improvements of all estate, have by the Civil law, a privilege upon 
« those improvements, as upon a purchase with their own money. 

1 Domat Bk. 3 Tit. I, Para 5, Art. 7. 

* ,33 -B 


K 
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AotXIof 188S (MESNB profits and IMPBOVEMBliTS). ts. a 
1.-" Boom tide la the belM." 

(1) Boim tide belief —Meaning. « 

A h(ma fide belief” under this section means not only acting honestly and 
fairly but includes due enquiry. 13 G.W.N. 931. L 

(2) Bona fide is equivalent to honesty. 

The term ” bona fide** appears to be used merely as an equivalent for honesty. 
Bee 2 N.L.ft. 34 (41). M 

(3) Mistake of law Bona tides, . 

A party who acts under a mistake of law, may still act bona fide within the 
meaning of the section. 17 M.L.J. 9 = 1 M.L.T. 433=30 M. 197« II 

(4) Good faith -Negligence in investigating title. 

Good faith within the meaning of this section is not necessarily precluded, by 

* facts showing negligence in investigating the title. To hold other- 

wise would be to exclude a very large class of cases from a rule which 
is based on obvious ccnsideration of justice. 6 M.L.T. 284. 0 

(5) Person making improvement must have bona fide belief as to his title. 

(a) The foundation of the right to compensation is the erection ojE the build- 
ing or the making of the improvement by the trespasser in the bona 
fide belief that he had a title. If he has not such a bona fide belief, 
he is mere trespasser. He spends his money at his own risk and can 
claim no compensation. 3 G.L.B. (195, 196). P 

{b) If a person has made improvements in good faith as a bona fide occupant of 
the land and in the belief that the land is his own, he may be entitled 
in equity to recover the value of the Improvements. 3 G.L.J. 616 = 10 
G.W.N. 765=33 G. 1119 citing 2 Story 478., Q 

(c) Where a stranger builds on the land of another knowing setting up a mani- 
festly false title thereto, mere delay cannot be regarded as sufficient to 
deprive him of his legal rights to eject the stranger. 1 A. 92. ' R 

(6) Question of bona tide is a question of fact. 

The question whether the transferee of immoveable property believes bona fide 
that he is absolutely entitled thereto is a question of fact. 30 M. 
197 = 17 M.L.J. 9 = 1 M.L.T. 433. 8 

(7) Absence of bona tide belief may be inferred from ciroumstanoes. 

Absence of bona fide belief on the part of the defendants that they were building 
on land to which they had a title may be inferred from circumstances. 
3 C.L.R. 195 (197). T 

(6) Conscious avoidable of enquiry. 

Where a person consciously avoids making an enquiry though he may be said 
to have a belief on the matter, it would not be a belief bona fide, 
13 G.W.N. 931. f U 

That he had . . . .absolute estate. ” 

(1) Section wider than English law. 

(a) Under the law in England, to raise an equity in favour of a stranger Build- 
ing on another’s land, two things are required. 

First— That the person expending the money must suppose that he is build- 
ing on his own land. 
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S. 23 Aet XI of .1865 (mesmb profits and improvements). 

That be bad., ••absolute estate ** — [Concluded), 

* Secondly — That the real owner, at the time of the expenditure m^st know 
that the land belongs to him and not to the person expending the 
money in the belief that he is the owner. Per Lord Cranworth, L.C. 
in Bamsden v. Dyson, L.R.H.L., 129 (141) ; 12 M. 320; 2 N.L.R. 34. Y 

(6) But under this section the second condition mentioned above is not neces- 

. sary to claim the benefit of the section and the real owner need not 

know at the time of the expenditure, that the land belongs to him as 
required by English law. The section requires merely that the per- 
son effecting improvement shall have made the improvements 6ona 
fide in the belief that he is absolutely entitled to the property. 2 N.L. 
R. 34 ; B.L.R. P.B., Sup. Vol. 695. W 

(2^ Reasoni for the rule. 

(а) " Fort if a strang^r builds on my land knowing it to be mine, there is ne 

principle of equity which would prevent my claiming the land with 
the benefit of all the expenditure made on it. There would be noth- 
ing in my conduct, active or passive, making it inequitable in met 
to assert my legal rights." Per Lord Cransworih, L,C. in Bamsden v. 

» Dyson, L.R. 1 H.L. 129 (141) ; 2 N.L.R. 4 ; 2 N.L.R. 34 ; 20 B. 298.X 

(б) ** It follows as a corollary from these rules, or perhaps it would be more 

accurate to say it forms part of them, that if my tenant builds on land 
which he holds under me, he does not thereby, in the absence of special 
cioumsUnces, acquire any right to prevent me from taking possession 
of the land and buildings when the tenancy has determined. He 
knew the extent of his interest, and it was his folly to expend money 
upon a title which he knew would or might soon come to an end." 
(/bid.)* Y 

Shall be entitled . " 

(1) Right to eompenBation for imppovements on ejectment — Act XI of 18SS, S. 2. 

A purchaser at a sheriff’s sale was not entitled to compensation under Act XI 
of 1865, S. 2, for improvements to the land during his occupation if 
he had relied solely on the bill of sale. Bourke 0. 0. 159. Z 

(2) Bona fide pupohasep —Inquiry as to title— -Act XI of 1885. 

» A person did not become a bona fide purchaser within the meaning of Act XI 
of 1855, unless he had made all reasonable enquiries as to the title. 
Enquiries from neighbours were not sufficient. When therefore a 
purchaser who had bought property on no further information than he 
could obtain from neighbours was ejected by one who showed a better 
title. Held that he was not entitled to compensation under Act XI 
of 1855. Cor., 41. A 

, * 4,~-'**Amount to be paid — estimate value.'' 

(1) Measure of compensation. 

The value of the improvements should not bo calculated upon their capitalized 
value, or upon the basis of the return they are likely to return but 
* upon their fair market value at the time of the surrender. The 

value must however bo“ estimated ”, that is, calculated upon some 
• intelligible basis, taking into consideration the prime cost as well as 
the time trouble or labour expended thereon. 
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4 . — '* Amount to be paid . . . .estimate value "—{Contmued), 

In short a correct calculation involves solution of the question: ** what was the 
value of the improvements at the time of the institution of the eject- 
ment suit ? In computing compensation a good deal must necessarily 
be left to conjecture.’* As their Lordships of (he Privy Council observed: 
“It is quite true that in all valuations, judicial or other, there must • 
be room for inferences and inclinations of opinion which, being more 
or less conjectural, are dilhcult to reduce to exact reasoning or to 
explain to others. . Kvery one who has gone through the process is 
aware of this lack of demonstrative proof in his own mind, and knows 
that every expert witness called before him has had his own set of 
conjectures, of more or loss weight according to his experience and 
personal sagacity. 

In such an inciuiry as the present, relating to subjects abounding wkh 
uncertainties, and on which there is little experience there is more 
than ordinary room for guess work; and it would be very unfair to 
require an exact exposition of reasons for the conclusions arrived at. ’* ' 
26 B. 1 (21) (P.C.). B 

(2) Market- value as a measure of compensation. , 

(а) The term ’‘market- value” is used by the courts in three distinct senses: to 

denote (1) current price ; [see Dana v. Fkldler^ 12 N.Y. 40 ; CliquoVs 
Champagne 3 Wall, (U.S.) 114.] (2) Cash value ; [sec Laturertbe v. 

Boston (119 Mass. 126.)] (3) The measure of recovery. [See Read v. 
0. and M, Ry. Co., 126 111. 48] [See Harvard Law Review, 1910.] C 

(б) In this last sense, the term obviously means nothing. (Ibid.) D 

(c) By cash value is meant the cash sum for which the property in question 

could probably be sold by the owner, making reasonable efforts, and 
taking reasonable time to effect a sale. (Ibid.) E 

(d) It is sometimes expressed as the price the property “would bring art a fair 

public sale, when one party wanted to sell and the other to buy.” 
[Sec Lawrence v. Boston, 119 Mass. 126.] {Ibid.) F 

(e) It would seem less confusing to confine the term “market-value” to the 

current price in the vicinity at the time the property is to be valued. 
{Ibid.) 0 

(/) It is generally so confined when chattels are the subject of valuation. 
(Ibid). H 

(g) But assuming that there is not current price, the determination of value 

becomes a complicated question. The law as to chattels is fairly 
definite to the effect that the cost of reproduction, or the original cost 
with deduction for depreciation, where practicable, shall govern. 
[Mather V, American Express Co,, 138 Mass. 55 (plans of a house) ; 
Starkey v. Kelly, 50 N. Y. 677 (household furniture). See Simpson v. 
N.Y.N.H. d lI.R.R., 38N.Y.S. 341 (Wearing apparel) ; Ilealdy. Me- 
down, 15 Laly (N.Y.) 233, affirmed, 117 N.Y. 643 (electrotype plates) ; 
Wamsley v. Atlas Steamship Co,, 50 N.Y. App. Div. 199, reversed on 
another ground, 168 N.Y. 533 (Photograph negatives). Conversely, 
If there is a current price, evidence as to cost, etc., is inadmissible. 
Althouse V. Alvord, 28 Wis. 677-] (Ibid.) 1 

(h) Strictly there can be no current price on a tract of land, beesfuse there are* 

no two tracts exactly alike. (IHd.) J 
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\ 8. 2} Aet XI of 1855 (mbske pbofits and imfbovements). 

4.— Amount to be paid .... eatimate value* ’—(Contimud). 

(l) OoDsoquently, in the majority of coDdemnarion proceedioga courts are driven 

to determine markec value in the sense of oash value. The teat of cash 
value is the bid of a reasonable willing bu)6r who has in mind certain 
elements of valuation, such as prices paid at sales of similar property, 
[Denham v. Dunbar^ 103 Mass. 365 ; Patch v. Boston^ 146 Mass. 52. 
The similarity between the properties must be alUrmatively shown. 
Cummins v. D,M, S St. L. By. Co., 63 L.A. 897. In Pennsylvania evi- 
dence of sales of similar property, is inadmissible. Railrold Co. v. 
Pattersont 107 Pa, 6t. 461. See also Stinson v. C., St. P. By.. 
27 Minn. 284], any use to which the property is reasonably adopted. 
Boom Co V. Patterson. 98 U.Si 403. (A recent case strikingly illus- 
trates that an improbable use will not ba considered. A owned an area 
of land over which B had an easement of light, air, and access. The 
city condemned it for street purposes. A and B joined in a sui'j 
demanding the full current value of the land. B’s easement was not 
materially damaged. The amount demanded involved the valuation 
for use with easement removed, i.e.. for building purposes. The pros- 
pect of B*s releasing the easement was improbable. Held, that the 
plaintiffs are not entitled to the compensation demanded. Bostm 
chamber of commerce v. Boston. U. S. Sup. CL April, 4, 1910,] 
Original cost, [Brotonv. Calument River By, Co.. 125 III. 600 ; St. L. 
S.F. By. V. Smith. 42 Ark. 265. Original cost is of verying weight as 
evidence of cash value ; unless ihe purchase was r<cent, the evidence is 
inadmissible. Lauquist v. Chicago. 200 HI. 60], cost of reproduction 
of improvements depreciation, [^qq Gloucester Water Co. v. Cbucester. 
179 Mass. 365] **guing concern” value (Ibid.) and the like. (Ibid.) K 

[j) Where there are buildings on the land an important element to be consi- 
dered is the cost of reprodution. (Ibid.) L 

(it) As to when such evidence is admissible, the law is in some confusion. 
Where a city is condemning a water plant, reproductive cost is usually 
the controling, if not the only basis of valuation. [See Kennebec 
Water District v, Waterville. 97 Me. 185 ; Ncwburi/port. Water Co. v. 
liewburyport. 168 Mass. 541. Gloucester Water Co. v. Gloucester. 
supra]. (Ibid). H 

(/) But the New York rule has been that it is inadmissible in evidence [Matter 
of Simmons, 130 N.Y. App. Div. 350, affirmed, 195 N.Y. 573] except, 
possibly, in cross-examination of an expert on real estate values. 
(Ibid). N 

(m) This rule, however, seems unnecessary ; for the jury is as competent as 

the expert to determine whether the cost of reproduction would 
influence the bid of the imaginary reasonable buyer. (Ibid). 0 

(n) And in a recent New York eminent domain proceedings, direct evidence of 

the reproductive cost.of tenements on the premises was held admissible. 
[Matter of Blackweirs Island Bridge, 91 N.E. 278 (N.Y.).] (Ibid.) P 

(o) The Court adopted as the sole test, whether the structures were so adopted 

to the land as to increase its value proportionately to the cost of the 
* structures. This is but another way of stating the imaginary reasonable 
buyer test. (Ibid). Q 
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Amount to bo pMl(l*..^Oitimato voluo ^^-^(Ooncluded). 

^ ip) It may be supposed that ao eooeutrio millionaire has built an^tepensive 
country establishment distant from any fashionable resort or transpor* 
tation. Bothat no reasonable buyer would conceivably pay anything 
like the amount expended. {Ibid). R 

(g) Surely a railroad condemning the property could not limit compensation 
to the enhanced value of the land in the eyes of a business man ; it is 
submitted that reproductive cost should here also be evidence of value. 
(Ibid). B 

^ (r) Although the exact problem seems not to have arisen. [See Wall v. Playy, 
169 Maas. 808] it causes one to doubt the infallibility of the reason- 
able buyer test. (Ibid). T 

Aot to apply only 8. Nothing in this Aot contained shall extend, ito 
En^^ish^w?*^^ any case to which the English law is nob applicable. 
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Assignee not bound by payment in advance, M, 4. « 

Tenant not discharged from further liability by payment of, in advance, N, 0, 4. 
One cannot be treated both as tenant and trespasser, P,Q, 8. 


Title, No person chargeable with rent, bona fide paid to holder under defective, S. 1, 

2 - 8 . 

Value of improvements made by bona dde holders under defective titles secured 
to them, S. 2, 6—12. 

Principle of section, B — E, 6, 7. 

Scope of section, F — R, 7. 

Doctrine of Civil law, l—K, 7. * " 

Good faith — Negligence in investigating, 0, 8. 

Person making improvements must have bona fide belief as to his, P—R, 8. 
Transfer of property. Gases arising on, B—U, 5. 

Payment made in collusion with transferor, S, 8. 

Bent paid to mortgagee under threat of eviction, T, 8. 

Plea of payment to former landlord, V,V, 8. 
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THE PAKTITION ACT, 1893i. 

(Act IV OF 1893.) 


• [Passed on the 0th March, 1893.] 

An Act to amend the Laih relating to Partition, 

Whereas it is expedient to aniond the law relating to partition ; It is 
hereby enacted as follows : — 

(Notes). 

^ “ The Paititlon Act, 1893. 

(1) Statement of Objects and Reasons. 

For see Gazette of India, 1892, Pt. V, p. 46. 

•(2) Report of the Select Committee. 

For see Gazette of India, 1893, Pt. V, p. 51. B 

(3) Proceedjngs in Council. * 

For see Gazette of India, 1893, Pt. VI, pp. 38 and 49. C 

(4) Civil Rules of Practice made by the Madras High Court. 

• For under this Act, the Codo of Civil Procedure and certain other Acts 

for obst.'vanofi by the Subordinate Civil Courts of that Presidency, 
except the Madras Small Cause Court, see Fort St. George Gazette, 
1905, Supplement, p. 1. D 

(5) Act declared in force in Upper Burma. 

This Act has behn declared in force in Upper Burma (except the Shan States) 
by the Burma Laws Act, 1898 (XllI of 1898). E 

(r>)«ReilBons for the passing of this Act - Nature of the Act. 

(а) The present statutory law on the subject of partition, apart from various 

local laws dealing with the partition of latid paying revenue to 
Government, is contained in Ss. 265 (S. 54, C.P.G., 1908) and 396 

• (0. XXVI, rr. 13, 14. C.P.C., 1908) of the Code of Civil Procedure, 

1882. See Statement of Obejects and Reasons. F 

(б) 8 265 simply enacts that the partition or separation of a revenue-paying 

estate shall be made only by the Collector, and need not therefore be 
noticed further, as the present Bill leaves untouched all Local laws 
dealing with the partition of such property. {Ibid.) 0 

(c) S. 396 lays down the procedure which should be adopted in the partition of 

lands not paying revenue to Government. That section, however, 
only authorizes the Court to divide the property, and in some excep- 
tional oases where an equal division is not practicable co award a 
money compensation for the purpose of equalizing the value of the 
shares. (Ibid.) H 

(d) But as the law oow stands the Court must give a share to each of the 

parties and cannot direct a sale and division of the prooaeds in any 
* case whatever. (Ibid.) I 

(e) Instances however ,, occasionally occur where there are insuperable practical 

* • difficulties in the way of making an equal division and in such oases 

34— A 
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Act lY of 1898 (thb pabtition act). 

“ The Partition Act, 1893 "—{Contmued). 

the Court is either powerless to give effect to its decree, or is driven to 

^ all kinds of shifts and expedients in order to do so. Such £flicalties 

are by no means of very rare occurrence, although in many oases 
where the parties are properly advised the^ generally agree to some 
mutual arrangement, and thus relieve the Court from em harassment. 
{Ibid.) J 

if) It is proposed in the present Act to supply this defect in the la^ by giving 
the Court, under proper safeguards, a disorelionary authority to direct 
a sale where a partition cannot reasonably be made and a sale would, 
in the opinion of the Court, be more beneficial for the parties. 
{Ibid.) K 

{g) But having regard to the strong attachment of the people of this country 
to their landed poBaessions, it is proposed to make the consent of parties 
interested at least to the extent of a moiety in the property a condition 
precedent to the exercise by the Court of this new power. (Ibid,) L 

(h) In order at the same lime to prevent any oppressive exercise of this privilege, 

it is proposed to give such of the share-holders as do not desire a sale 
the right to buy the others out at a valuation to be determined by the 
Court. (Ibid.) M 

(i) The power, moreover, which it is proposed to give to the Court will bo a 

discretionary one to be exercised on a consideration of all the circum- 
stances of the case. (Ibid.) N 

\j) It should be added that where the Court is obliged to direct a sale, a right 
of pre-empiion is given by the Bill to the parties similar to that con- 
ferred on share- holders by S. 310 of the Code of Civil Procedure, 1882. 
(Ibid.) 0 

(k) It is also proposed in the Bill to give the Court the power of compelling a 
stranger, who has acquired by purchase a share in a family dwelling- 
house when he bceks for a partition, to sell his share to the members 
of the family who are the owners of the rest of the house at a valua- 
tion to be determined by the Court. (Ibid.) P 

(/) This provision is only an extension of the privilege given to such share- 
holders by S. 44, paragraph 2, of the Transfer of Property Act, and is 
an applicaLiou of a well-knowm rule which obtains among Mahome- 
daus everywhere and by custom also among Hindus in some parts 
of the country. (Ibid,) Q 

(f/z) The other sociious of the Bill only deal with m^ittors of procedure and do 
not call for any detailed notice. {Ibid.) R 

(7) Rot a general Act. 

The Act purports to be a general Act extending to the whole of Britk.h India. 
Per Stanley, C.J. in 30 A. 324»5 A.L.J. 352 (354)»A.W.N (1908), 
126:=: 4 M.L.T. 38. S 

(8) Applicability of Act. 

The Act cannot apply unless, in a suit for partition instituted prior to the com- 
mencement of the Act a decree for partition might have been made. 
17 O.P.L.R. 45 (47). ^ T 
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l.—••Tbe Partitloa Act, 1893 "—(Concluded). 

(9) Partl|lon of the house-latrine— Common user— Compensation for the sale of a 
latrine and for passage thereto. • 

The plain ti£E and the defendant who are brothers partitioned their dwelling 
house in 1893 and at the time of partition it was arranged that each 
brother should enjoy the use of the house-latrine and of the passage there- 
to. The plain tii! brought the present suit for a partition of the latrine. 

• The first Court hold that the arrangement for common user was equiva- 
lent to a partition and oould not bo disturbed. The Lower Appellate 
Court, applying the provisions of tlie Partition Act, 3898 to the case, 
sanctioned the sale of the latrine and passage to the plaintiff and 
awarded the sale-proceeds as compensation to the defendant. Held 
that the Partition Act did not apply, that the latrine had in effect 
already been partitioned and that the plaintiff was not entitled to the 
relief asked for. (Ibid.) ^ 


(10) Partition need not be by metes and bounds. 

' (a) A partition need not necessarily bo by metes and bounds. 17 G.P.L.R. 45 

(47). Y 

(6)WrhiB is well explained in a passage from the Viramitrodaya (Chap. I section 
4) : — The term partition signifies the adjustment into specific portions, 
of the divers rights which accrued to the entire estate. Where a single 
• chattel such as a female slave, or a cow. or the like is common to many 

oo-paror oers then also the meaning of the term partition, namely, the 
adjustment of rights into specific portions, holds good ; because the 
right of each co-sharer is made known by means of the service of the 
slave, or the milking of the cow, or the like, done at regulated inter- 
vals."’ , (Ibid.) W 

(11) Competency of Court to award money— Decree in lieu of share. 

^ • Independently of the provisions of the Partition Act, 1893, a Court is not justi- 

fied in passing a more money-docreo in lieu of possession by partition 
as claimed in the plaint. 86 P.H. 1907 ==52 P.W.R. 1907 = 1 Ind. Gas. 
697 l698) (10 C. 675, not apylied). X 


• Title, extent, com- \ (2) This Act mav bo called the Partition Act, 

menoement and sav- 

ing. loJo i 

(2) It extends to the whole of British India ; and 

(3) It shall come into force at once. 

(4) But nothing herein contained shall be deemed to affect any local 
law providing for the partition of immoveable property paying revenue to 
Government. 


2. tWhenever in any suit for partition in which, if instituted prior 
Power to Court to commencement of this Act, a decree for partition 

order sale instead of might have I)een made, it appears to the Court that, by 
Bults?*^ partition q£ nature of the property to which the suit 

relates, or of the number of the share-holders therein or 
of any other special circumstance, a division of the property cannot reason- 
*ably or conveniently be made, and that a sale of the property, and 
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[S.2 


distribution of the proceeds would be more beneficial for all the share- 
holders, the Court may, if it thinks fit, on the request of any of such share- 
holders interested individually or collectively to the extent of one moiety 
or upwards, direct a sale^ of the property and a distribution of the 
proceeds. 

(Notes). 

N.B. — Sco, also, oases noted under 8. 4, infra. 

Applicability of section. 

This seotiion applies to Mahomedaus as well as to Hindus. /V Stanley ^ C,J, 
30 A. 324 = 6 A.L.J. 352 (354} = A.W.N. (1908), 126 = 4 M.L.T. 38. Y 

I.— " Whenever in any suit — sale. * • 

(1) Property not capable of division— Plaintiff if may sue for sale of share by 

defendant at a valuation— All share-holders to bid for property. 

Where the nature of the properfy jointly owned by the plaintiff and the defend- 
ant is such that a division of it amongst them cannot reasonably or 
conveniently be made the plaiiitiif has not tbe right to claim that the 
defendant should be compelled to transfer his share to the plaintiff at 
a valuation, merely because be happened to have possession of the 
property at the commencement of the action. The proper course is to 
direct a sale of the property am ingst the co-sharers, and it should be 
given to that share-holder who offers to pay the highest price above the 
valuation made by the Court, 15 G.W.N. 562 [Williams v. Games, L.R. 
10 Ch. App. 204 (1876) and Pitt v. Jones, 5 App. Gas. 651 (1880), F,], 
But see 15 G.W.N. 555. Z 

(2) Decree for partition— Power of Court to order sale instead of division. 

[a) 8. 2 of the Partition Act, which gives the Court power to order sale inslead 
of division in partition suits, applies equally where tbe Court has to 
paFS a decree in a suit for partition, as also where the Court has already 
passed a decree directing partition in a particular mode, and the mode 
becomes impracticable or inexpedient. 10 Bom. L.R. 23 = 32 B. 108 = 

3 M.L.T. 141 [24 M. 630 ; 5 G.W.N. 128, F.], A 

(5) This seotion which ompowers a Court to order a sale of property instead of a 
division, in partition suits, may be applied though a preliminary order, 
defining the share of a plaintiff and directing partition has been passed. 
24 M. 639. B 

(c) There is nothing in this section to limit its operation to cases in which no 

order has been passed. (Ibid.) C 

(d) 8. 10 makes it quite clear that the Act can be applied until the scheme of 

partition has boon finally approved, i.c., until a final decree has been passed 
under this section. 24 M. 639 (641). D 

(e) It is for those who object to partition representing at least a moiety of the 

interests in the property to show that partition cannot, by reason of 
the circumstances there stated, be reasonably or conveniently effected, 
and that a sale of the property will bo more beneficial fqrall the share- 
holders. (Ibid.) E 
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/. — Whenever in any suit** ^•sale** — (Concluded). 

Having regard to the nature of the property in this case, namely, a dwell- 
ing-house, the size of the house, and the number of shares the^e can bo 
no doubt that a partition muse be inconvenient and unreasonable, and 
that a sale will be more beneficial for all parties. (Ibid,) F 

(g) 8. 4 in/m, moreover, gives the defendants the right to purchase the plain- 
tiff’s shares, since he, being a stranger, has bought a part of the family 
* house. If the defendants exercise their option the provision of this 
section need not be applied.* (Ibid.) Q 

(3) Partition of a house in two divisions— The mode of division found inexpedient 
in execution of the decree. 

A decree for partition of a house ordered its division into two equal moieties. 
In execution of the decree this mode of division was found inexpedient, 
and the Court, therefore, ordered the house to be sold and the sale- 
proceeds to bo equally divided between the parties under this section dh 
appeal — }ield, that the order was right. 32 B. 103= 10 Bom.L R. 23= 
3 M.L.T. 141. H 

(4) Preliminary decree—Order for sale— Civil Procedure Code (Act XIV of 1882), 
S. 396« 

Where in a suit for partition a Commissioner appointed under S. 396, C.P.C., 
to make a partition after the preliminary decree had been passed, sub- 

* mittod a report and the Court on consideration of the report was of 

opinioi* that the property could not be conveniently partitioned, and 
then passed an order for sale of the property under the provisions of 
this seotioo, That the Court could pass an order under this 

section for sale of the property, and the fact that a preliminary decree 
had bpen passed was no bar to his proceeding under that section. 
5 C.W.N. 128. [F., 32 B. 103 = 10 Bom.L R. 23=3 M.L.T. 141.] I 

, 3. (1) If, in any case in which the Court is requested under the last 

Procedure when foregoing section to direct a sale, any otiier share- 
sharor undertakes to holder applies for leave to buy at a valuation the share 

* or shares of the party or parties asking for a sale, the 
Court shall order a valuation of the share or shares in such manner as it 
may think fit and ofier to sell the same to such share-holder at the price so 
ascertained, and may give all necessary and proper directions in that behalf. 

(2) If two or moro share-holders severally apply for leave to buy as 
provided in sub-S. (1), the Court shall order a sale of the share or shares 
to the share-holder who offers to pay the highest price above the valuation 
made by the Court. 

(^) If no such share-holder is willing to buy such share or shares at 
the price so ascertained, the applicant or applicants shall be liable to pay 
all costs of or incident to the application or applications. 

(Notes). 

Applicability of Bection. 

This seclioii applies to Mahomedans as well as to Hindus. Pet' Stanley ^ C,J, 
• 30 A. 324 = 6 A.L.J. 352 (354) = A.VV.N. (IW), 126=4 M.L.T. 38. J 
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6 Act lY of 1898 (the partition act). 

Procedure when sharer undertakes to buy.'* 

Bale of property of which partition is aought—Right to apply for leav^ to pur- 

ohi^. 

(а) Under S. 3 of Act IV of 1893, the person at whose instance an order for 

sale of property sought to be partitioned is made is not entitled to apply 
for leave to purchase the share or shares of the other party or parties 
entitled to partition. A.W.N. (1895), 231. K 

(б) Under S. 3 of the said Act also the Court is not competent to order the whole 

of the property in question to be sold at a valuation, hut only the share 
or shares of the applicant or applicants for sale. (Ibid.) L 

4 1. (1) Where a share of a dwelling-house^ belonging to an undivi- 

ded family^ has been transferred to a person who is 

Partition suit by ^ member of such family and such transferee sttos 
transferee of share ^ ^ ^ t i n xi 

in dwelling-house. for partition, the Court shall, if any member of the 

family being a share-holder shall undertake to buy the 

share of such transferee, make a valuation of such share in such manner 

as it thinks fit and direct the sale of such sharo"^ to such share-holder, 

and may give all necessary and proper directions^ in that behall. 

(2) If in any case described in sub-S. (1) two or more members of 
the family being such share-holders severally underbake to buy such share, 
the Court® shall follow the procedure prescribed by sub-section (2) of the 
last foregoing section. 


(Notes). 

N«B. — See cases noted under S. 2, supra. 

Section 4.** . e 

Application under the section may be made after preliminary decree— Elements 
necessary to attract operation of section. 

{a) An application under S. 4 of the Partition Act, 1893, may be made after the 
preliminary decree. 7 Ind. Gas. 436 = 12 G.L.J. 525 [3 Ind. Gas. 247 
= 10 G.L.J. 503, 22.; 5 C.W.N. 128 ; 24 M. 639,21 A. 409 ; 32 B. 103 = 

10 Bom.L.R. 23 = 3M.L.T. 141, F,; 7 G.L.J. 98. J?.]. M 

(6) The operation of this section cannot bo avoided if the property comprised in * 
the suit includes in addition to the dwelling house other lands owned 
by the parties. The elements which must co-exist to attract the opera- 
tion of S. 4 are, first, that the dwelling should belong to an undivided 
family ; secondly, that a share thereof should have been transferred to 
a person who is not a member of such family ; and thirdly, that the 
transferee should sue for partition. The circumstance thUt |he plain- 
tifi had purchased, in addition to a share of the dwelling house, a share 
of other lands as well, of which he sought partition in the suit does not 
render inapplicable the provision's of S. 4. (Ibid.) (23 B. 77, 22.). N 

(c) This section does not provide that the application contemplated by it should 
be made before the preliminary decree ; on the other hand, it is obvious 
that the application cannot bo made till the rights of the parties have^ 
been determined by the preliminary decree. (Ibid,) (437)*. 0 
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“ Section 4 **^{C(mcluded), 

(d) To take one illuslration it is oonoeivable that there may be a dispute be- 
* tween the parties as to whether the plaintiff has really acquired any 
interest in the dwelling house or not, and whether, he is entitled to 
demand a partition of it. Such question must, clearly, be determined 
before a defendant can be expected to make an application under 8. 4. 
ilbid.) P 

{e\ As was pointed out by this Court in the o^se of 10 G.L.J. 603 »8 Ind, 
Cas. 247 ; the question whpiher a particular property alleged to be 
joint really possesses that character, must be determined before the 
preliminary decree is made ; all questions involving the title of the 
parties and their right to any relief within the issues, are judicial in 
character, and must ba determined by the Court, such determination 
to be made ordinarily by the Court, and incorporated in the interlocu- 
tory decree before any partition is made or directed. {Ibid,) Q 

(/) An application, under this section, therefore, cannot be properly made* 
before it has been declared by the preliminary decree, that the plaintiff, 
who is not a member of the family, has acquired a valid title to a 
share thereof, and is entitled to claim partition. {Ibid.) R 

(g) ^his view has been a'dopted in ihe rases of 5 C. W.N. 12S ; 24 M. 639 ; 21 A. 
409 ; S2 H, 103=^10 Bom. L.R. 23=3 M.L.T. 141 ; where it was ruled 
that an application, under S 2 or 8. 4 of this Act may be made after 
• the preliminary decree. {Ibid.) 8 

2,—** Dweliiag-bouse. " 

(1) House,*’ scope of the term. 

The term ** house " embraces not merely the structure or building, but includes 
also ad^acont buildings, cartilage, garden, courtyard, orchard and all 
that is necessary for the convenient occupation of the house ; but not 
that which is only for the personal use and convenience of the occu- 
pier. 7 Ind. Cas. 436al2 C.L. J. 625. [Steel v. Midland By, Co., L.R. 
1 Ch. App. 275 = 12 Jur. (N.S.) 218 = 14 L T. 3 = 14 W.R. 367; 
Governors of St. Thomas Hospital v. Charing Cross By. Co., 1 J. and 
H. 400 = 30L.J. Ch. 395 = 7 Jur. (N.S.) 256, Brighten and South Coast 
By, Co., 3 Deg. and S. 653 = 33 Beav. 10^ = 2 N.R. 666 ; 33 L.J. Ch. 
29 = 9 L.T. 1'J4 = 11 W.R. 1088, Kerford v. Seaemnbe tfJe., By Co., 
67 L.J. Ch. 270 = 58 L.T. 445 = 36 W.R 431 = 62 J.P. 487 and Low 
V. Staines, 16 T.L.R. 184=64 J.P. 212, Bel,]. T 

(2) Maho^edan dwelling-house. 

The terms of this section are applicable to Mahomedan dwelling-houses also. 
See 30 A. 324=6 A.L.J. 362=4 M.L.T. 38 = A. W.N. (1908), 126, noted 
mfra, U 

3.^** Undivided family. " 

(1) FamVy'^Heaning. 

(a) The w.»rd “ family ** as used in the Partition Aot, ought to be given a 
liberal and comprehensive meaning, and it does include a group of 
persons related in blood, who live in one house or under one head or 
management. There is nothing in that Aot to support the suggestion 
that the word was intended to be used in a very narrow and restricted 
sense, namely, a body of persons who can trace their descent from a 
* common ancestor. 7 Ind. Cas. 436=12 C.L.J. 525. Y 
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(h) The words ** undivided family *’ in the suction must be taken to <mean un- 
r divided qua the dwelling house in question, and to bo a family which 

owns the house but has not divid^'dait. {Ibid.) [30 A. 324 = A.W.N. 
(1908) 126=5 A.L.J. 352=4 M.L.T. 38 (P,B.), F . ; 29 A. 308 = 4 A.L.J. 
209 = A.W.N. (1907) 52, diss.] W 

(c) It is not necessary to constitute an undivided family for the purposes of 

S. 4 of the Partition Act that the members of the family should cons- 
tantly reside in the dwelling hnuse ; nor is it necessary that they 
should bo joint in mess. Ibid. [30 A. 324 (P.B.) = A.W.N. (1908) 126 = 
5 A.L.J. 352 = 4 M.L.T. 38 ; and 23 B. 73. Rel.]. X 

(d) The term “ family ” is not defined in the Partition Act, and it would not 

be possible or desirable to frame a comprehensive formula or exhaus- 
tive definition to indicate all that is easily understood by the term 
“family”. (Ihid.)(WJ). Y 

(e) As was well observed by Kifidersky, F C., in Green \. Marsden^ 1 Drew 646 

(661) = 1 Eq. R. 437 = 22 Fi.J Ch. 1092 = 1 W.R. 511, the word “ family” 
IB, in itself, a word of a most loose and flexible description. {Ibid.) Z 

(/) It is in fact as Wic/cens, F.C., said in Burt v. Belly ar h.B,. 14 Eq. 160, 
a popular and not a technical (xpression, and its meaning is often 
controlled by the context. {Ibid.) - A 

{g) As is pointed out in the Oxford Dictionary, Volume, IV, p. 55, although the 
term ” family ” is sometimes used to include those descended or 
claiming descent from a common anceslor, it has, very often, a much 
wider import; it is often used to indicate a body of persons formed by 
those who are merely oonneetBU by blood or afiinii.y it is sometimes 
used to include even a body of persons who live in one house or under 
one head. (Ibid.) 3 

[h) In the case of Wilson v. Cochran, 31 T.xas 677=08 Am. Deo. 553; the 

matter was put clearly and concisely as ff»lIow8 : — '* The term family 
embraces a collective body of persons living together in one house or 
within the cartilage. In legal phrase, this is the generic description 
of a “ family {Ibid.) q 

(i) It embraces a household comprised of parents or children or other relatives 

or domestic servants, in short, every collective body of persons living 
together within the same cartilage, subsisting in common, ajpd direct- 
ing their attention to a common object — the promotion of their 
mutual interests, and social happiness. This is the most popular 
acceptation of the word. {Ibid.) D 

(2) Undivided family— Meaning. 

Held, that according to B. 4 of this Act the words ” undivided family ’^'must be 
so interpreted as to include every family whether it to be Hindu or 
otherwise and one which is undived qua the particular dwelling house; 
and the words “dwelling house” must be interpreted to mean not only 
the house in which the members of an undivided family actually lure 
but also which belongs to the family and in which other members of 
that family have a right to live if they Joel so inclined to do. 9 O.C. 

166 . n 
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J.— " Undivided tamily*' -{Contiwued). 

(3) ** Undivided family,” Meaning of —8. 4, whether applicable to Mahomed an i. 

(a) ** The question which has been referred bo ua for determination in this case 
IS whether or not Muhammadany are excluded from the bv)nefii> of S. 4 
of the Partition Act, No. IV of 18‘d3. “ Per Stanley, C^J > 30 A. 324 

= 6 A.L.J.R. 362 (364)=A.W.N. (190S), 126 = 4 M.L T. 38. [29 A. 

808 = A.W.N..(1907), 52=4 A.L.J. 209, Overruled.] F 

(&/ This section prescribes that where a share of a dwelling house belonging to 
an undivided family has been transferred to a person who is not a 
member of such feunily and such transferee sues for partition, the 
Court shall, if any member of the family being a shur^'-hoider shall 
undertake to buy the share of such transferee, make a valuation of 
such share in such manner as it thinks fit and direct the sale of such 
I share to such share-holder. {Ibid,) U 

(c) It is contended on the one hand that the words ** undivided family” as used 
in this section mean a joint family and are confined to Hindus or to 
Muhammadans who havo adopted the Hindu rule as to joint family 
property. (Ibid.) H 

{d) Qn the other hand the contentiou is that the expression is of general appli- 
cation and moans a family, whether Hindu, Muhammadan, Christian, 
et cetera, possessed of a dwelling-house which has not been divided or 
• partitioned among the members of the family. {Ibid.) I 

(e) The Act purports to be u general Act extending to the wbolt* at British India, 
and admittedly Ss. 2 and 3 apply to Muhammadans as well as to 
Hindus. {Ibid.) J 

if) 8. 2 supra enables the Court in a suit for partition, in a case in which a 
division of property caunot reasonably or conveniently be made and in 
which a sale and distribution of the proceeds would be more beueficial 
^ f for all the share- holders, on the request of share'holders interested 

individually or collectively to the extent of a moiety or upwards, to 
direct a sale of the property. {Ibid.) K 

{g) The succeeding section empowers the Court, in a case coining within the 
previous section, if any share-hoider applies for leave to buy at a 
valuation the share or shares of the party or panics asking for a sale, 
to order a valuation of the share or shares and to offer t.hu same to such 
share-holder at the prioe so ascertained. {Ibid,) L 

{hj Then follows the fourth seotion, aud iu it uoihiug is found to iudioate mat 
it was intended to apply to any limited class of the community. (/6ir/.)M 

(i) The words ” undivided family” as used in this section appear to be borrowed 
from S. 44 of the Transfer of Property Act. {Ibid,} N 

{j) The last clause of that section prescribes that where the transferee of a share 
^ • of a dwelling house belonging to an undivided family is not a member 
of the family, nothing in this seutiun shall be deemed to entitle him 
to joint possession or other common or part enjoyment ul the dwelling 
house. {Ibid,) * 0 

, (A;) This provision of the statute is clearly of general application, and the effect 

of it is to 0 (>mpel the transferee of a share of a dwelling-house belong- 
ing to an undivided family who is a stranger to the family to enforce 
• his rights in regard to such share by partition. {Ibid,) p 

85— B 
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3,— ‘ VadirldedfmmUy"—{C<mel‘udtd). 

(2) Thera appo^ra to be no reason why the words ** undiyided as used 

in S. 4 of the Partition Act. should have a narrower meaniog than 
they have in 8. 44 of the T.P. Act, (Ibid,) Q 

(m) If the Legislature intended that 8. 4 should have limited operation, one 

should expect to find some indication of this in the language of the 
section. (Ibid,) R 

(n) For example, instead of the words * ' undivided family** the expression 

" undivided Hindu family" or ** joint family*' might have been used. 
{Ibid.) B 

(o) The question came before a Henob of this Court in 29 A. 808 which was a 

second appeal. The respondent to it was not represented. Knox and 
Richards, JJ»,iD that case held on the analogy of the Full Bench ruling 
in 13 A. 282 that S. 4 did not apply to a Muhammadan family, but 
they did so with some regret. (Ibid.) T 

(p) In 18 A. 282 it was held that the words " joint family property" in Art. 1S7 

of Sch. II of the Limitation Act, mean the property of a joint 
family. In that case the word * 'joint" which has a settled and well 
defined meaning is used, and it is in no sense ambiguous. It could not 
be used as descriptive of property held in common. I fail to disoorer 
that there is any analogy between the two oases. {Ibid.) U 

I 

(^) It seems that the object of the section, as was pointed out by Mr. Wells, 
Judicial Commissioner, in 9 O.C. 156 is to prevent a transferee of a 
member of a family who is an outsider from forcing his way into a 
dwelling-house in which other members of his tranaferor*B family have 
a right to live, and that the words '^undivided family" must be taken 
to mean "undivided qua the dwelling-house m question and to be a 
family which owns the bouse but has not divided it." (Ibid.) Y 

(r) It has been pointed out lo the Court that the Partition Act has been extend- 

ed to Upper Burma under the Upper Burma Laws Act, No. XIII of 
1895. (Ibid.) W 

(s) No part of the Act merely but the whole Act has been so extended. 

{Ibid.) X 

(f) If 8. 4 was intended by the Legislature to apply to Hindus only or persons 
who have adopted the Hindu rule of joint family property, it is unlike- 
ly that it would have so extended 8. 4 in view of the fact that there 
are very few Hindus in Upper Burma. (Ibid.) Y 

(u) For these reasons, Muhammadans are not excluded from the benefit of 8. 4, 
Partition Actj 1693. (Ibid.) [9 O.C. 158, F,; 29 A. 308, Overrulod.] Z 

" The Court shall . . . .sale ol such share. ** * ,, 

(1) Partition— Property not conveniently divisible— Sale among co-sharers to high- 
est bidder. 

Whore the nature of the property to be divided in a partition suit, is such that a 
division thereof amongst all the shareholders oannot reasonably or 
conveniently be mads the proper course to follow is to direct a sale of 
the property among the co-sharers : and it should be giv^n to that share- 
holder who offiers to pay the highest price above the valuation made 
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4 by the Court. The defendant cannot be oompe)led to transfer his share 
at a valuation to the plain tifi merely because the latter happened to 
have possession of the properly at the time when he commences the 
action. 7 lod. Gas. 844, Williams v. Oames^ L.B. 10 Ch. App. 204^^44 
L.J. Oh. 245=32 L.T. 414 = 23 W.R. 779 and Pit v. Jones, 5 App. Cas. 
661=49 L.J. Oh. 796=43 L.T. 886 = 29 W.R. 33, Rel \ 6 O.L.J. 8 
. (note) jD.j a 

(2) Plot built on by co-aharer, not oonYenient for diviaion— Partition of tank— 

Court’s discretion to refuse partition and to allow the party in possession 

to buy the other party out — Equity. 

The defendants in a suit for partition hsd built a dwelling-house on a plot of 7 
^ oottahs of land without opposition from the plaintiff who was a stranger 

and owned only a 1/lOth share in it and in an adjoining plot of 1 bigha • 
6 oottahs. The lower appellate Court finding that it would be very 
^ inconvenient for all parties concerned if these plots were divided by 

metes and bounds allowed the defendants to buy up the plaintiff’s 
shares at a proper valuation : B 

• 

He/d— That whether 8. 4 of Act IV of 1893 applied to the case or not it is a 
well-known principle of equity which must be adopted in all partition 
, cases that when it is inconvenient to divide a property, that property 

must be le't in the posBeesion of the person in occupation and the 
other person who cariuut conveniently get actual possession, compensat- 
ed. A tank covering one bigha in which plaintiff owned a l/20th 
share was left joint, the lower Appellate Court holding that it was not 
convenient to divide it. The High Court affirmed that decision. 15 
O.W.N.^66. C 

^ , 5. — ‘ ' Necessary and proper directions , ' ’ 

Suit for partition— Extension. 

(a) It is open to a Court, which has fixed a time within which the price of a 
share of the [property which is to be partitioned, is to be paid, to 
afterwards extend that time. 1 A.L. J. 474. D 

{h) Under sub-S. 1 of S. 4, when the Court has made the valuation of the 
share and directed the sale thereof, it may give all necessary and pro- 
• per direction in that behalf. Ibid (475.) E 

6,-**Tbe Court.** 

G.P.G. (AetXlY of 1882). 8. 831- Resistance or obstruction— Decree for partition— 
Deeree for possession. 

Wherq a person is held entitled to the possession of a share in certain property 
* after partition, and a Commissioner is appointed to partition the 
property and put him in possession of his share, resistance to such 
Commissioner is *resis(Aoce or obstruction,’ within the meaning of 
8. 331 of the Code of Civil Procedure for possession. It is only when 
• the suit is for partition that a member of the joint family may buy out 

the plaintiff, under 8. 4 of the Partition Act. He is not entitled to do 
so when the suit has been decreed and the decree for possession is 
* being executed. 7^G.L.J. 98. But see 7 Ind. Cas. 436, sfuyra. F 
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XIV of 1882. 


XIV of 1882. 


S. In any suit for partition a request for sale may be made or an 
Reprosentniion of undertaking, or application for leave, to buy, may be 


parties 

ability. 


under dis- 


followod in case of 
sales. 


aivon or mado on behalf of any party unddr disability 
by any person authorized to act on behalf of such party 
in such suit, but the Court shall not be bound to comply with any such 
request, undertaking or application unless it is of opinion that the sale or 
purchase will be for the benefit of the party under such disability. 

6. (1) Every sale under 8. 2 shall be subject to a reserved bidding, 

Reserved bidding amount of such bidding shall be fixed by 

and bidding by the Court in such manner as it may think fit and may 
share-holders. , . , , , . 

be varied from time to time. 

(2) On any such sale any of the share-holders shall be at liberty ‘to 
bid at the sale on such terms as to non-payment of deposit or as to setting 
off or accounting for the purchase- money or any part thereof instead ojf 
paying the same as to the Court may seem reasonable. 

(3) If two or more persona, of whom ond is a share- holder in the pro- 
perty, respectively advance the same sura at any bidding at such sale, such 
bidding shall be deemed to he the bidding of the share-holder. 

Procedure to be as hereinbefore provided, when any pro- 

perty is directed to be sold under this Act, the follow- 
ing procedure shall, as far as practicable, be adopted, 
namely 

(a) if the property be sold under a decree or order of the High 

Court of Calcutta, Madras or Bombay in the exercise of its 

original jurisdiction, or of the Court of the Recorder of Rangv^on, 
the procedure of such Court in its original civil jurisdiction for 
the sale of property by the Registrar ; 
ib) if the property be sold under a decree or order of any other 

Court, such procedure as the High Court may from time to 

time by rules prescribe in this behalf, and until such rules are 
made, the procedure prescribed in the Code of Civil Procedure 
in respect of sales in execution of decrees. 

Any order for sale made by the Court under Ss. 2, 3 or 4 shall be 
deemed to be a decree within the meaning of S. 2 
of the Code of Civil Procedure. 

9. In any suit for partition the Court may, if it shall think fit, make 

Saving of power to ^ decree for a partition of part of the property to which 

der partly parti- (ihe suit relates and k sale of the remainder under this 
»n and partly sale. 

10. This Act shall apply to suits instituted before the commencement I 
Application of Act thereof, in which no scheme for the partition of the 

property has been finally approved by the Court. 


8 . 


Orders for sale to 
be deemed decrees. 


to pending suits. 
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(Notei). 

^ /. This Act shall apply. . ..comaieacemeat. * • 

Pftptltion luit inetituted before oomnaeDcement of Act -Interlocatory (tecree— 
Offer by party to pay oompensatioii to other to avoid partitloa of houte-pro- 
perty. 

(а) This fieotion provides that the Act applies to suits iustituted before the 

commeDoemeut of the Act, iu whioh no scheme for the partition of the 
property has been finally approved by the Court. 21 A. 409. G 

(б) Where, therefore, after the passing of an interlocutory decree, in a partition 

suit instituted before the coming into force of the Act, a party asked, 
as regards a portion of the property consisting of houses, that instead 
of their being partitioned, be might be allowed to pay compensation 
to the other party, under the provisions of Act IV of 1893, held that 
^ the Court was wrong in refusing to accede to the request on the ground 

that the Act was not applicable to such a case. 21 A. 409. A 

(e) All interlocutory decree in a partition suit declaring that plaintiff is entitled 
to poBseasion of a certain share, is not one which is capable of execution 
as a partition decree. There must be a further application to the 
Court for the appointment of an amin to prepare a scheme of partition 
for approval by the Court. It is only after a decree has been made by 
the Court expressing its approval of the partition scheme that there is 
any decree capable of execution as a partition decree. Ibid, (20 A. 311 ; 
A.W.N. (1898), 99, R.). I 
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THE INDIAN PATENTS AND DESIGNS 

ACT, 1911 / 

(Act II OF 1911.) 

PASSED BY THE GOVERNOR GENERAL OF INDIA 
IN COUNCIL. 

^{Beceived the assent of the Govermr General on the 2nd Marche 1911) ^ 

An Act to amend the latu relating to the protection of Inventions 

• and Designs, 

Whereas it is expedient tc\ amend the law relating to the protection of 

inventions* and designs ; It is hereby enacted as follows : — 

(Notes). 

• /.— "T/re Indian Patents and Designs Act, t9ii,'* 

Necessity for the passing of this Act. 

(1) Earlier enactments. English and Indian. 

The InventioDB and Designs Act, V of 19S8, now in force, is based in all 
material respects as regards inventions, on the previous Act, XV of 
1859, which, in turn, was practically a repetition of Act VI of 1866. 

^ This, the earliest Act in India, was founded on the English Patent Law 

** of 1852 contained in the Statute 16 and 17, Viet. o. 115. \See the 

Statement of Objects and Reasons.] A 

(2) Grant of patent under the English statute of 1852 and the Indian Act of 

1869. 

Under the Statute of 1852, a patent was granted subject to the subsequent 
filing of a specification, but under the Indian Aot of 1859 an advance 
in procedure was made in that the exclusive privilege, which is the 
Indian equivalent to a patent, only accrued when a specification was 
filed. (Ibid.) B 

(3) Grant of patent under 46 and 47 Yiot.. o. 57 and 7 Edw. 7 C. 29. 

By the later Statute of 1889 (46 and 47 Viet. o. 57) the patent was not granted 
until after the acceptance of a correct specification and the absenoe of 

^ • failure of opposition by interested parties ; and this procedure is 
still followed in the English law which is contained in the Patents 
and Designs Aot, 1907 (7 Edw. 7 C. 29). (Ibid,) C 

(4) Introduction of English praotioe in entirety in Aot Y of 1888 avoided. 

* Although the Indian Act of 1888 was passed five years after the United Kingdom 
Statute of 1889, it was felt that the time was not yet ripe in this 
country for introducing the English praotioe in its entirety as the 
* volume of patent work was then small. (Ibid.) P 
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&0tll0fl9it (INDIAN PATENTS AND DESIGNS AGT), 

I . The Indian Patents and Designs Act, i9ii ^^^{Continued). 
Necessity for the passing of this Act'-iContmued^, 

(5) Time ripe for introdaoing English prackioe. 

Now, however, that it is growing and is likely to do so at a much greater rate 
in ttfb future, it is thought advisable to bring the practice in this 
country more into oooformity with that of the United Kingdom, 
thereby following the example of most of the other British possessions. 
By postponing action until now it hits been possible to take advantage 
of the consolidation of the English Statutes which the Patents and 
Designs Act, 1907, has ejected. The present appears therefore to be 
a very opportune time for undertaking legislation in India. (16^.) E 

(6j Prooodore under Act Y of 1888. 

The existing procedure in India under Itiventions and Designs Act, 1688,irfor 
* obtaining an exclusive privilege is somewhat as fallows. The inven- 

tor submits to the Governor General in Couocil an application accom- 
panied by the prescribed fee and containing a description of the 
invention. Tha title of the invention is notified in the Gazette of 
India, and after examination by tl)e Secretary under the Act for the 
formal matters, the application is exposed to publio^iospootion in the 
Secretary’s Offioa for ten days, so that any member of the public may 
have an opportunity of objecting to the grant of leave to file the speci- 
fication. The application is then further examined by the Secretary 
more closely to see whether it complies in all respects with the Act, 
and also, where possible, to see whether the invention is nov.*!. Any 
objections are also oonsidered by him at this stage. If. he finds that 
the application is in order, leave to file a Hpocifioar.iQQ is granted, sub- 
ject generally to oondi lions in the case of itwentors who are Govern- 
ment servants. Within a period of six months (which may on 
permission be extended to nine months) the applicant, if he desires to 
obtain an exclusive privilege, must file six copies of a speoificAiiion 
together with a socoad fee. Too specification is then examined by the 
Secretary to see whether it is substantially identical with the descrip- 
tion, drawings and claims in the application. As soon as this identity is 
secured, the specification is notified as filed as from the date on which 
it was received and the exclusive privilege accrues from that date. 
Subject to the payment of lurther fees, the exclusive privilege may 
endure for fourteen years, or even with permission for a longer period, 
but it ceases if any corresponding English or foreign patent lapses.' 
{Ibid.) p 

(7) Drawbaoke. 

Under the above procedure the public have no proper opportunity of objecting 
to the grant, as merely a single manuscript copy of the application, 
which often contains an imperfect description, is available Hot inspec- 
tion in Calcutta only during a very limited period. Subsequently, 
though the exclusive privilege , may on application to the High Court 
be revoked on various grounds, including invalidity and non-novelty, 
these grounds— which are the natural grounds of defence cannot, 
except in oertaiu special oases, be pleaded by an alleged infringer as a 
defence to a suit by an inventor for infringement of bis exclusive 
privilege. {Ibid.) * 0 
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/.— ** The Indian Patents and Designs Act, 1911 ’*^{Continued), 
Necessity for the passing of this Aci-^iConiintted). 

(8) ModiflcatioD in procedure ’-Neoessity. • 

For the sake both of the inventor and the public, it is desirable that the proce- 
dure should be simplified aod made more diree(|and effective, not only 
in regard to the grant of patents but also in respect of their subse- 
quent existence and operation. Farther, it seems expedient that the 
* dependence of Indian rights on foreign patents should cease. {Ibid,) H 

(9) Method of obtaining patent as proposed by the Bill. 

By the Bill, as proposed, the method of obtaining a patent for an invention will 
^ consist of the following stages ; — 

(a) Submission of application and speoifioatiun at the same lime, together with 
the prescribed foe ; 

(h) Auoeptanofl of the application after complete examination within nine or; 
twelve months ; 

• (c) Publication of documents after such aocoptauuc ; 

(d) Interval of three months for submission of objections to grant ; 

(e) Grant of patent, aftoi* objections (if any) have been disposed of, on pay- 

ment of the prescribed fee. 

The public will thus bo protected by increasing the facilities for opposition at 
, an effective period, while the applicant will be enabled to restrict his 

claim to vhat appears to be more properly his invention, thus obvia- 
ting to some degree his risks in subsequent infringement or revocation 
proceedings. The applicant will further be protected as bis appli- 
* cation will be kept secret, which it is not at present, until acceptance. 
{Ibid.) I 

(10) Further improYements proposed. 

The following further improvements in the law proposed by the Bill may here be 
enumerated : 

(а) Patents will not lapse on cessation of foreign patents. 

(б) Patents will be granted as being more suitable for oommeroial purpose than 

the present certificate that specifications have been filed and fees paid. 

(c) Proprietorship of patents and designs will bo more fully recorded. 

{d) Amendment of applications and specifications will be facilitated and 
opposition there to by the public will be permissible as in the case of 
the original applioations. 

(e) Defendants in infringement suits will be allowed in all oases to use the 
natural ground of defence by pleading non-validity and uou-novelty 
of the patent. 

(/) Validity of patents will bo certified in certain oases to give protection against 
* wilful infringement. 

(p) Threats of legal proceedings will be actionable unless the patentee peooeeds 
diligently with an infringement suit. 

{h) Anomalies in respect of British inventors will be removed and arrange- 
ments will bo made for the mutual protection of inventions and de- 
signs between India and other British possossion and boiwenii India 

* • and Foreign States. ' • i ■ 
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The Indian Patents and Designs Actf 1911 {Concluded). 
Necessity for the passing of this Act-^( Concluded), 

* (t) Compulsory licenaes for the working of inventions will be obtainable on 
more clearly defined and broadened grounds than formerly. 

(J) Burrendetiof patents and restoration of ceased patents will be permissible. 

[k) The law as to designs, which now follows the Statute of 1883, will be 
brought into line with the Statute of 1907. 

(f) Finally, a Controller of Patents and Designs will be established, with power 
to dispose of many matters which are at present referred to the 
Governor-Generai in Council. {Ibid,) J 

(11) Bill following the English Act of 1907. 

Generally speaking, the provisions of the Bill follow with the necessary modifi- 
cations those of the Inventions and Designs Act, 1907, only such yro- 
« visions of the Act of 1888 being retained as appear necessary to meet 

special conditions of India. The proposals contained in the Bill will 
enable the attainment of the double object of encouraging the invent 
tor, and of giving more efft^otive protection both to him and to the 
public. (Ibid.) . K 

r. 

(13) Points of importance that should obtain In any enactment for the protection 
of inventions and designs. 

These are the enoouiagement of the inventor and the protection of the f ublic. 
The first of these requires that the method of obtaining patent rights 
should bo made as simple as possible, the number of intermediate 
steps which have to bo taken before a patent is granted should be 
reduced to a minimum and at the same time the protection granted 
should be adequate. The second point is perhaps even more important. 
It is necessary to see that protection is not given where it is not due, 
and that the rights and liabilities of other inventors and of the public 
are not infringed.” And every clause in the Bill has beeiv drafted 
keeping in mind one or other of these principles. {See Proceedings in 
Council). L 

PRELIMINARY. 


Short title, extent 1 . (l) This Act may be called the Indian Patents 

andoommenoement. Designs Act, 1911. 

(2) It extends to the whole of British India, including British Bala- 
chistan and the Santhal Parganas : and 

(3) It shall come into force on the first day of January 1912. 


^ . 2. In this Act. unless there is anything repugnant 

Definitions. • u- i. i. i. 

in the subject or context, — 

(1) “ Advocate General *’ includes a Government Advocate : ** 

(2) Article " moans (as respects designs) any article of manufacture 
and any substance, artificial or natural, or partly artificial and partly 
natural : 

(3) Controilor ’’ means the Controller* of Patents and Designs 
appointed under this Act ; 
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(4) “ copyright *’ means the exclusive right to apply a design to any 
article in any class in which the design is registered : 

(5) design " means any design applicable to any article, Whether 
the design is applicable for the pattern, or for the shape or configuration, 
or for the ornament thereof, or for any two or more of%uch purposes, and 
by whatever means it is applicable, whether by printing, painting, embroi- 
dering, weaving, sewing, modelling, casting, embossing, engraving, staining, 
or any other means whatever, manuaVmechanical or chemical, separate or 
combined, hut does not include any trade or property mark as defined in 
sections 478 and 479 of the Indian Penal (3ode : 

(6) ** District Court ” ^ has the meaning assigned to that expression 

b)i the Code of Civil Procedure, 1908 : V of 1S08. * 

(7) High Court ” ^ has the meaning assigned to that expression 
by the Code of Criminal Procedure, 1898, in reference to proceedings 
against European British subjects : 

(8) “ invention ” ^ means any manner of new manufacture and 
includes an improvement and an alleged invention ; 

l[9) “legal representative moans a person who in law represents 
the estate of a decease ! person ; 

(10) “ manufacture " ^ includes any art, process or manner of produc- 
ing, preparing or making an article, and also any article prepared or 
produced by manufacture : 

(11) “ patent ” ^ means a patent granted under the provisions of this 

H- . 

(12) “ patentee ” means the person for the time being entitled to 
the benefit of a patent : 

(13) “prescribed ” includes prescribed by rules under this Act: and 

(14) “ proprietor of a new and original design,” — 

(a) where the author of the design, for good consideration, executes 
the v\ork for some other person, means the person for whom 

, the design is so executed ; and 

(b) where any person acquires the design or the right to apply the 
design to any article, either exclusively of any other person or 

4 otherwise, means, in the respect and to the extent in and to 
which the design or right has been so acquired, the person by 
whom the design or right is so acquired ; and 

( c) in any other case, means the author of the design ; 

and where the property in, or the right to apply, the design has devolved 
from the' original proprietpr upon any other person, includes that other 
person. • 

87-B 
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(NotM). 

•‘District Court. ” 

Diitffiol defined. 

Di^briob '* means the local limits of the jurisdiction of a principal Civil Court 
of original jaiisdictinii (bereinalter called a ** District Court "), and 
includes the local limits of the ordinary original civil jurisdiction of a 
High Court : [8. 2 (4). C P 0., 1308]. M 

2.—** High Courts*^ 

High Court— Meaning. 

** High Court ** mcaos. in reference to proceedings against European British 
subjects or persons jointiv obarged with European British snbjeote, the 
High Courts of Judicature at Fort William, Madras and Bombay, the 
High Court of Judicature for the North-Western Provinces, the Chief 
Court of the Punjab and the (Chief Court of Lower Burma.) [S^/4, 
(J), Or. P. 0. 1898]. N 

3 Invention, ** 

(1) Invention -Meaning. 

(a) In S. 46 of the Patent Designs ano Tradp Murks Aot of 1883 ** invention *’ 
is defined to mean any manner of new manufacture the subject of 
letters patent and grant of privilege within S. 6 of the Statute of 
Monopolies, and includes :.ti alleged invention. 17 A. 490 (498). 0 

(&} There may be a valid patent for a new combination of materials prei^iously 
in USM for the same purp'.se or for a new method of applying suoh 
materials. Hilly. TJwmpson and Foreman^ 3 Mer. 622 ; 1 Webb, P.C. 
229, cited in 17 A. 490 (494). P 

(c) Crane v. Price^ (1 Wob. P.C. 303) where ii wss laid down that if the result 

produced by a combination of a particuIaV kind were either a new 
article or a better article or a cheaper article to the public than that 
produced before by the old method, such combination is an ^nvenUou 
or manufacture intended by the statute and may well become the 
subject of a patent. 17 A. 490 (494). Q 

(d) Although an ** invention ** includes an improvement, it does not by any 

means follow that every improvement is an inventioD, it is impossible 
• to lay down any hard-and-fast rule as to what improvements should be 
considered to be inventions. {Ibid.} R 

(e) To justify the grant of the exulusive privilege of a patent, there must be a 

certain amount o( invention or invenlion faculty displayed. {Ibid.) 8. 
(/) It will be a question for the Court to determine whether the amount of in- 
ventive power displayed is such as to justify the grant of a patent. 
{Ibid,) T 

(p) Although every invention may be said to be a ** combination of some kind, 
it by no means follows that every ** combination ** deserves to be called 
an i riven tioo. {Ibid.) * U 

(2) Invention— New manufacture. 

The term invention as used in the Aot must be taken to mean new manufacture. 
23 0. 702 (709). Y 

(3) lovention and Dlaoovery. 

An invention is different from a discovery, an'd a diboovery is not the subjepi- 
matlor for a patent unless it is an addition nob only to knowledge, hot 
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J.— “ laveatkta *’~(Conelttded). 

to known invention, and produces cither a new and useful thing or 
result, or a new and useful mode of producing an old thing oa result. 
Per Lindsley, J. in Lane Fox v. KenHnaton Sc . , K, Elec, Light Co, 
(1892). 2 Cb. 428. W 

4. — ** Legal representative » ' ' 

(1) Le^al veppeaentatlve— English Law. 

fa) In English Law the term primarily denotes executor and administrator, 
« O.W.N. 843. ’ X 

(6) In English Law though the term may be regarded as primarily denoting 
''executor or adminisirator.*' that meaning may be controlled by the 
context. Thus, in certain cases it bas been held to mean ''next-of-kin.** 
8 C.W.N. 84S (P60). Y 

(c) Both in English and Indian Law, oases have arisen in which the term " legal 
representative** cannot be strictly confined to its primary meaning. 
8 C.W.N. 843 (851). Z 

(2) Legal peppesentative— Liter,al meaning. 

Thcf term '‘b gal representativo** in its strictest and most ordinary sense means, 
executors and administrators only. *8 C.W.N. 843 (856). A 

(3) Lpgal reppesentatIve—Meaning extended by Judicial deoisions. 

Judicial decision*' have f^xterided the term ‘‘legal representative*' beyond that 
of its ordinary m*>atnng of “.idministrator, executor, and heir.*' 27ie 
term now includes any i)erson^ who^ in law, represents the estate of a 
deceased ])erson, 8 C.W.N. 843 (858|. B 

• 5,’—** Manufacture, * ' 

Manufacture— ProcesB. 

•• • (A) Manufacture is thus defined ; —"Manufacture includes any act. process, or 

manner of producing, preparing or making an article, and also any 
article prepared rr produced b> manufacture." 23 C, 702 (709), C 

(6) It is contended on behalf of the petitioner here, that the term manufacture 
cannot apply to the process alone, but means the process taken together 
with the arriob.‘ produced thereby, and that therefore the term inven- 
tion cannot be confined to the process only. 23 C. 702 (709). 0 

On the other band, it is said that the definition of the term manufacture was 
intended to draw a distinction between the case of the invention of a 
new substance or article and the invention of a new process or method 
of prrducing an old substance and that where an old substance like 
sheelac is produced by a new process, thou it is the new process which 
is the new manufacture, whereas when a new substance is produced 
then it is tho new substance nr new article which is the new manu- 
facture. (Ibid,) E 

It is not perhaps necessary to express a final opinion on t hese points, though the 
Court iucliood to think that reading the definition of the term "manu- 
facture" in the light of the English authorities, it was intended that, 
when an old or known substance is produced in a new way by a newly 
discover* d artier process, then the term manufacture may be applied 

* • to the new process. {Ibid.) p 
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Act II of 19 ti ([XDIA.iV PATENTS AND DBSiaXS AOT). [S. 2 
S,—** Maaufuciare **—{Goncluded). 

In the oafie ot Wood v. Zimmer^ (Holt, 58) it was held that where a patent had 
been granted for a new mode of making t^erdtprie, and it appeared 
that previous to the patent being granted the articles had been publicly 
vended by the patentee himself, tbe patent was void. In a note to the 
case at p. 65 the learned author discusses the meaning of the word 
* 'manufacture** as used in the Statute of James, and he makes the 
following observation ; ** When tbe effect produced is some new sub- 
stance or ootnposiiioti of things, the patent ought to be fdr such new 
substance or oomposition without regard to the mechanism or process 
by which it is produced ; when the effect produced is no new substance, 
tbe patent can only be for the mechanism if new mechanism be used, 
or for the process, if it be a new method of operating with or without 
old machinery by which the effect is produced.’* He then quotes a dte- 
tum of Eyre, C.J., in Boulton and Wait ; "New methods of maua|tK3- 
« turitig articles in common use may be said to be new manufactures in 

one of the common acceptations of the words. Three-fourths of the 
patents granted since the Statute are for methods of operating and of 
manufacturing, producing no new substance and employing no new 
machinery. ’* (Ibid,) 0 

Nembfe:— The terru "new manufacture ** or invention might bOc, applied to a 
process only. {Ibid.) H 

(1) Patent— Definition. 

A Patent right is a privilege granted by the Grown to the first inventor of any 
new manufacture or invention that he and his licensees shall bavethe 
sole right, during the term of 14 years of making) and vending such 
manufacture or invention. ,, 

(2) India, Law in. 

In India, the Patents and D'>signB Act, 1911, governs suits relating to patents. I 
(8) Slequisites of valid patent. * 

(i) New Manufacture. 

The subject-matter of a patent can only be some new * manufacture. * Tbe 
^word * manufacture ’ not only comprehends productions, but it also 
comprehends the means of producing them. Therefore, in addition 
to the thing produced, it will comprehend a new machine or anew 
combination of machinery, it will comprehend a new process or an 
improvement in an old process Per Lord Weatbury in Ralston v.* 
Smith, 11 H.L. 246). 11 

(ii) Novelty. 

The subject-matter should be novel. If tbe public once become possessed of an 
invention by any means whatever, no subsequent patent for it can be 
granted either to the first inventor or any person {Patterson v. Oaa 
Light Co , 8 App. Gas. 244). * J 

(lii) "Utility.** 

Utility, in patent law, does not mean either abstraoi utility, or comparative 
utility, or commercial utility. Welsvach Incandescent Oaa Light Co, 
V. New Incandescent \ Sunlight Patent) Oas Lighting Co„ 69 L.J., Ch. 
343 ; (1900) 1 Gh. 848 , 8i L.T. 293 ; 49 W.R. 362 ; 16 T.L,R, 205 ; 17 
Rep. Pat. Oae, QSl^Buchley, J, ' % 
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6.-"PMieat ••—lOoneluded). 

An invention is useful if it provides a thing better in some respects though 
worse in others than what is already known. Thus* a mode of pro- 
. , duoing iliuminant appliances more durable than those previously 

known, or which offers to the public a new choice of materials to be 
used in the production of iliuminant appliances is patentable, although 
the new appliance is less iliuminant than the old one. {Ibid,) L 
(iv) Ingenuity. 

The subject-matter should have an apiount of ingenuity. 

7.-» Patentee.’^ 

(1) Patentee, Who is a. 

(a) The patentee must be the true and first inventor. 

(b) If he has acquired the knowledge of the invention in a foreign country and 

^ introduced it into British dominions still he will be looked upon as the 

first inventor. Lewis v. Marling^ 10 B. & C. Mf* 

(2) Duty of patentee. 

A patentee must at least take the same pains to develop a new industry here as 
be does abroad, and must be able to show, if the industry be not worked 
in ibis country, \hat it could not have been so worked at a profit by a 
fair use of his monopoly as between home and foreign trade, or the 
expenditure in developing a foreign industry, not merely that it could 
not, at the time of the application, be started here with any chance of 
profit. And a patent may bo revoked for an abuse of the monopoly 
conferred by it, although the revocation will not lead to the establish- 
ment of a new industry here or the further development of an existing 
one. Hatsebek’s Patents, In re ; Zerenner, Ex parte, 7H L.J. Gh. 402; 
(1909) 2 Oh. 08 ; 100 L.T. 809 j 26 Rop. Gas. 228 ; 25 L.T. 457— Par- 
ker, J, * N 

PAET I, 

Patents. 

Application for and Grant of patent, 

8. (1) An application for a patent may be made by any person 
Application. whether he is a British subject or not, ^ and whether 

alone or jointly with any other person. 

(2) The application must be made in the prescribed form, and must 
*be left at the Patent Office in the prescribed manner. 

(3) The application must contain a declaration to the effect that the 
applicant is in possession of an invention, whereof he, or in the case of a 
joint application one at least of the applicants, claims to be the true and 
first inv^ntpr^ or the legal representative^ or assign^ of such inventor 
and for which he desires to obtain a patent^ and must be accompanied 
by a specification and by the prescribed fee. 

(4) Where the true and first inventor is not a party to the application, 
the application must contain a statement of his name, and such parti- 
culars for bis identification as may be prescribed, and the applicant must 
$b0W'that be is the legal representative or assign of such inventor. 
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(NotM). 

" True end tlret luveator, " 

Trae first Inventor. 

(a) The oommuniuatiou, made in England by one British snbjeot to another, 

of an invention, does not make the person to whom the oommunioation 
18 made tbo first and true inventor, within 21 Jao. 1, o. 3, so as to 
enable him to take out letters patent for the invention. Marsden V. 
Saville Street Foundry, 3 Ex. D. 20.S. ^ 0 

(b) The adoption by an inventor of a suggestion made in the course of experi- 

ments of something calculated more easily to carry his conceptions 
into eitcor, does not affect the validity of the patent. Allen v, Mawson, 
1 G.B. 651. P 


**Legai representative , " 

Deiliiitlon. c 

For the of the expression '* Legal representative,*' see 8. 2. P*1 

3, Assign.** 

Assigii- Meaning. 

In the repevilod Act V of ISSS, the term “ ghf^sioin was defined thus*— ** Assign 
includes a grantee of the exclusive privilege of making, selliog or using 
an invention, or of authorizing others so to do.*' 23 G. 702 (708). Q 

The word assign” held clearly to refer to an assign of the entire title and 
interest of the inventor, and not to an assign of a share, 22 G.* 709. R 

4 — For which he desires to obtain a patent. ** 


patent— FOR WHAT GRANTED. 


L New inventions. 

(1) Inventions must be new and useful. 

Ad invention must be both new and useful, and not ooi.fined to the knowledge 
of the party making it, to he the subjeot of a patent. Hill v. Thofvpson, 
2 Moore, 424; 8 Taunt., ,375 ; Holi. 636; .3 Mer 629 ; 20 R.B. 488; 

. 17 R.R. 156. 8 

(9) Resolts of mechanism— Improved result. 

A patentee is entitled, not merely to the mechanism described in his specifica- 
tion and thereby claimed as his invention, but also to the results 
produced by that mechanism, however obtained. The attainment of a 
better result than had been previously attained constitutes a now ro- 
suit, so as to make an instrument a new invention within the authotiiy 
of Czirtis v. Platt {‘io L.J., Ch. 852) and Procter v. Bennia (36 Ch D. 
740), as disiingiiished from an improvement of an old and known 
instrument. Thompson v. Moore, 23 L.R. Ir. 699. T 

(3) New prlnoiple with novel application. 

The discoverer of a new principle or new idea as regards any art ov nfauulaoture, 
who shows a mode of carrying it into practice, as by a machine, may 
patent the combination of principle and mode, although the idea or 
the ra»cbine would not alone be the proper subject of a patent, Otto 
v. TAnford, 46 L.T. 36. U 

(4) Old principle, novel application of. 

(a) If, having a particular purpo<ie in view, a person takes the general pyinci- 
ples of meohanios, and applies one or other of them to a manufaottlure 
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Por which he desires to obtain a patent **^(ConUmied), 

PATENT— FOR WHAT Q RANTED -(Oon^inw«<i). 

I. New inventions— 

to which it has not been applied, this ifl a sufficient ground to warrant 
au application for a patent, assuming such manufacture to oe new, 
desirMble and of public utility. Dangerfield v. Jones, 13 L. T. 142. Y 
(6), An arrangement of apparatus so ccnstruoted as to bring into operation a 
well-known dynamic agent, so as to produce a useful eJOfeot for a 
particular result constitutes an inifention of a combination for which 
a valid patent may be grained. Cannington v. Nuttall, 40 L.J., Gh. 
739; L.R. 5 H.L. 205. W 

(e) To adopt a combination of macbinory or arrangement of apparatus origin- 
^ ally directed to one purpose, and to use it for another and additional 

purpose, is an infringement of the patent which first introduced tha(^ 
combination or arrangement. {Ibid,) X 

, (d) The new appiioaiion of any means or ouutrivanoe may be the subject of a 

patent, if it lies so much out of the tract of the former use as not 
naturally to bUg^est itself, but to require some application of thought 
• and study. Fenn v. Bibhy, 36 L. J. Oh. 465 ; L.R. 2 Gh. 127 ; 15 L.T. 
399 ; 16 W.R. 208. Y 

(e) A claim for a patent for improvements in the mode of doing anything by a 
* known process is sufficient to entitle the claimant to a patent for his 

improvements when applied cither to the process as known at the time 
of the claim or to thesam**. process altered and iroprovtrd by discoveries 
subsequently published so long as it remains the same with regard to 
the improvements claimed and their application. Electric Telegraph 
Go, V. 10 O.B. 838 ; 20 L.J.G.P. 123 ; 16 Jur. 679. Z 

(/) An iuvoniion is not the same thing as a discovery ; and if a man does 
^ nothing more than discover that a known maebine can produce effects 

which no one before him knew could be produced by it, his- discovery, 
however great and useful, is not a patentable invention. To entitle a 
patentee to maintain his patent, ho must make some addition not only 
to knowledge but to previously known inventions ; and must produce 
either a new and usotal thing or result or a new and useful method of 
producing an old thing or result. Lane Fox v. Kensington Electric 
Light Co., (1892) 3 Ob. 424. A 

(p) The discovery that a known thing can bs employed for a useful purpose for 
which it has never before beer, used is not alone a pateritable inven- 
tion ; but the dinoovery bow to use suoh a thing fur such a purpose 
will be a patentable invention if there is novelty in the mode of using 
it as distinguished from novelty of purpose ; or if any new modifioation 
of the thing, or any new appliance, is necessary for using it for its new 
• * purpose, and if suoh mode of user, or modification, or appliance 
involves any appreciable merit. {• {Ibid,} B 

(h) A patent for the mere use qf a known contrivance without any additional 
ingenuity in overcoming fresh difficulties is bad and cannot be support- 
ed. But a patent for a new use of a known contrivance is good, if 
the new use involves praotioal difficulties which the patentee has been 
the first to see and overcome. Gadd v. Mamkesier Corporation, 67 
• L. T. 669. G 
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4. — "For which he desires to ohtsla m peteat ’'--(Continued). 

PATENT— FOB WHAT GBANTBD— (Con<i»««i). 

' 1. New inventions— (Con^intAe<2). 

(5) lovention already known in part. 

(а) The appiioatioa of a known article to a new use, the mode of application 

not being new, cannot be the subject of a patent. Beg v. Cutter ^ 8 Oar. 
andK. 215; 14Q.B. 372, n. ^ D 

(б) Before the date of the plaintifi*s patent, it was known that hjdrated oxides 

of iron would absorb sulphuretted hydrogen ; but it was not known 
that they could be practically used in hydrogen. Held, that a patent 
might be bad for applying hydrated oxides to absorb sulphuretted 
hydrogen from coal gas. Hills v. London Gaslight Co., 5 H. and N. 

312 ; 29 L. J. £z. 409. E 

r 

(c) It was also known that sulpburet of iron produced by the action of sul- 

phuretted hydrogen upon hydrated oxide of iron, would be re-cxidised 
by being exposed 10 the action of atmospheric air. But it was nqt 
known that when the sulphurei was produced by exposure of hydrated 
oxide of iron to the action of sulphyiretted hydrogen mixed with coal 
gas, the re-oxidation of the iron might not be prevented by the 
oianogen, compounds of ammonia, and tarry matter which would be 
mixed with it:— Held that a patent might bo had for re-oxidisiog the 
iron by exposure to the air after it had been used in the puri£oatiori 
of coal gas. (Ibid.) F 

(d) An invention, consisting in no more than the use of things already koowii, 

and acting with them in a way already known, and producing effects 
already known, but produuiug those clfoct.ci, so as to be more economi- 
cally or bonelioially enjoyed by the publiu U properly the subjeot- 
matter of a patent. Crane v. Price, 5 Scott (N.B.) 338 ; 4 Man and 
G. 686; 12L.J.0.P. 81. G 

(e) The discovery that a particular advantage may be attained by the use of a 

machine known before, in a manner known before, is not an invention 
which can be made the subject of a patent. Tatley v. Easton, 2 C.B. 
(N.S.) 706 ; 26 L.J.G.P. 269. H 

(f) A patent cannot be taken out for one pariioular use of a known machine, 

though the patentee may have discovered bow to use the machine 
more beneficially than the owner. Ralston v. S'niith, 11 H.L Cas. 223 ; 
20 O.B. (N.8.) 28 ; 35 L.J.. O.P. 49; 13 li.T. 1. 1 

(g) The employment of hydrate of lime for the purpose of preoipiKating the 

animal and vegetable matter contained in sewage water and so pro- 
ducing an agricultural manure, is a good subject matter for a patent. 
Higgs V. Ooodioin, El., Bl. and El. 529 ; 27 L. J. Q.B. 421 ; 5 Jur. 
(N.S.) 97. J 

• * f 

(h) When a thing has oooe been used toe a certain purpose, no patent is valid 

for applying that thing to a similar but not an identical purpose. 
Jordan y, Moore, 35 L.J.G.P. 268; L.K. 1 C P. 624; 12 Jur. (N.B.) 
766; 14 W.R. 769. K 

(i) A patent granted for constructing vessels of an iron frame covered with a 

wooden planking,. when before its date veFsels bad been built of iron 
or of iron and wood combined, is invalid. . (Jhid.) * * L 
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4,—“ For which he dealres to obtala a patent ’’—{Continuedi. 

PATENT— FOB WHAT GBANTED— (ConhntMfJ). 

I.— New inventions— (ConeJiuied). 

. (j) Where an invention consists of the discovery of particular means for attain- 

ing a result, which result is already perfeotly well-known, the inven- 
tion is only for the means ; and the invention of one set of particular 
means does not interfere with the invention of another set of means to 
' the^ same end, provided that the two sets of paeans are distinct, and 
the latter does not involve a ooloipcable imitation of the former, or 
an incorporation of the former with additions. Curtis v. Platt^ 11 
L.T. (N.S.) 245. M 

(k) Where there are two things similar in form used for a similar object, and 
capable of the same application, one of them having been known to 
• ^ mechanics, the introdactii)n of the other into use will not constitute 

a good ground for a patent. Harwood v. O.N.Ry., 11 H.L.Cas. 664 ;* 
55 L.J., Q.li. 27 ; 12 L.T. 771 ; M W.R. 1. N 

(Z) A slight difference in the mode of apuUcation is not sufheieut for such a 
purpose, nor will it be suihcient to take a well-known mechanical 
^ contrivance and Apply it to a subject to which it has not been hitherto 
applied. {Ibid.) 0 

{m) Hoops of whalebone, cane, and other substances, suspended from the 

• waist and forming a pettycoat, bad long since been used by ladies. 

A person to )k out a patent for using, for the same purpose, hoops made 
of steel watch springs : Ileld^ that this was not an invention which 
could properly be made the subject of a patent. Thompson v. JameSt 
32 Boav. 570. P 

(n) The application of a known article to a purpose analogous to that which it 

had before been applied, is not the subject of a patent, although the 
result of the application may be the production in a cheaper and a 
** better manner of a known article. Burton v. Mahon^ 12 O.B. (N.S.) 

437 ; 31 L.J.C.P. 255 ; 6 L.T. 289 ; 10 W.R. 602. Affirmed, 16 C.B. 
(N.S.) 141 ; 9 L.T. 816. " Q 

(o) Therefore a double angle iron being a well-known article, the application 

of it in the construction of the hydraulic cap joints of gas-holders 
instead of oonstructing them by ri vetting two pieces of single angle 
iron to a plate, is not the subject of a patent. (Ibid.) R 

( 2 ^^) The- application of a known piocess to a new article, the mode of appli- 
cation not being now, cannot bo the subject of a patent. Brooke v. 
Asi(m, 8 El. & Bl. 478 ; 27 L.J., Q.B. 145 ; 4 Jur. (N.S.) 279 ; 6 W.R. 
42. Affirmed. 28 L.J., Q.B. 175 ; 5 Jur. (N.S.) 1025. 8 

(( 2 ) But this principle does not apply where the process is chemical. Young v. 

^ , Fernic, 4 Gift. 677 ; 10 Jur. (N.S.) 926 ; 10 L.T. 861 ; 12 W.R. 901. T 

(r) The application of a well-known tool to work previously untried materials 
or to produce new forms, is not the subject of a patent. Bottle Enve- 
lope Co., v. Seymour. ^ C.B. (N.S.) 164 *, 28 L.J.C P, 22 ; 6 Jur, (N.S.) 
174. U 

(8) An old mode of operation, more extensively than hitherto applied to a well- 
known artiole,* does not afford a ground on which to grant a patent. 

< ; . s '-r > • . Ormson v, Clark, 13 O.B. (N.S.) 337; 32 L.J.O.P.C. 9 Jur. (N.B.) 749 ; 

88— C 
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which be desires to obimUt m gkaient **-T^(Omtinusd)\ 

PATENT-FOK WHAT GRAN TED- (Con^itiMtfd). 

I.— N^w inventioQs— (Conli«i(0<2). 

7 L.T. 361 ; 11 W.B. 118. Affirmed, 14 G.B. (N.B.) 476 ; 32 LJ. C. 
P. 291 ; 10 Jur. (N.S.) 128 ; 11 W.B. 787, Y 

(/) Casting in iron an articte wbioh has never been oast before, if no new 
method of casting is adopted in the process, is not the sabjeot of a 
patent, (Ibid.) * W 

(u) A patent is not invalid because part of the invention claimed has been 

anticipated, so long as there is sufficient amount of utility and advan- 
tage to be derived from what remains after striking out the part so 
anticipated ; and in such a case the remaining part is a propar subject 
lor the grant of letters patent. Frearson v, Loe, 9 Ch. D. 48 ; 27 W. 
B. 183. € X 

(v) Where a patent is taken out for an invention, consisting of two distinct 

parts, one of which is not new, the whole is void. Kay v. Marshall, 

5 Bing. fN.C.) 492; 7 Bcott. 548; 2 Arn. 78; 8 L.J.O.P. 261. S.G. 
1 Beav. 535 ; in Dom. Proo., 8 Cl. & F. 245 ; West 682 ; 5 Jur. 1028. Y 

(to) Before the grant of the plaintiff’s patent the reach in spinning machines 
varied from less than an inch, .to thirty-siz inches according to the 
length of the fibre of the material. The plaintiff discovered a new and 
improved mode of preparing flax and other fibrous substances, in 
which process the fibre became shortened, and the length of the reach 
in spinning it was necessarily diminished. The plaintiff obtained a 
patent first for thus preparing the flax and other fibrous BubstanoeB ; 
and, secondly for spinning it at a shorter reach than had been done 
before— namely, at two and a half inches : — Held, that the second part 
of the patent could not be supported and that the patent was therefore 
invalid. (Ibid.) Z 

(x) If a patent is taken out fur several inventions, and one of them ir n^ an 

improvement, the patent is altogether void. Morgan v. Seward, 2 M. 
and W. 544 ; M & H 55 ; 6 L.J. Ex. 153 ; 1 Jur. 527. A 

(y) A patent being granted upon a specification that the machine was capable 

of performing all the operations necessary to the perfection of the pro- 
posed invention ; and it appearing that a second patent was taken out 
for improvements necessary to the efficient operation of the original 
machine : — Held, that the consideration of the first patent having 
failed both patents were void, hloxam v. Ehee, 9 D. A B. 216; 6 B.‘ 

6 C. 169 ; 1 Car. & P. 558 ; B. A M. 187 ; 5 L.J. (0.8.) £.B. 104 ; 80 

B. R. 275. B 

(z) When a machine for which a patent bad been granted wa£ shown to produce 

work more expeditiously, more economically, and of a better quality 
than any previous machine .—Held, that the patent could not be 
invalidated on the ground that the machine was formed*by^ the mere 
arrangement of common elementary meohanioal materials, producing 
results of the same nature as those previously accomplished by other 
meohanioal arrangements and construction. Murray v. Clayton, L.B. 
7Cb. 570 ; 20 W.B. 649. G 

(aa) If the shearing of cloth from list to list by shears is known, and the shear- 
ing it from end to end by means of rotatory cutters is also known, and 
a person oonstruots a machine to shear from lisk to list by means of 
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4,^‘^Por which he deakreu to obtelm a pateat (CoMNn««i). 
PATENT— FOR WHAT ORANTBD-<Con<»»a«J>. 

I.— New imventlone— (Con<ittu<({). • 

rotatory oatters : this is a new invention. Lewis v. Davis^ 8 Car. & 
P. 602. D 

(68)' An addition to an old invention may be the subject of a patent. 

Eornhltneer v. Boulton, 8 Term. Rep. 95 ; SR. R. 439. E 

{cc) Where leomething remains to be aRoertained which is necessary for the use- 
ful application of the discovery, Ihart sfFords sufficient room for another 
valid patent. Hills v. Btans, 4 De. G.F. & J. 288 ; 31 L.J. Ch. 457 ; 
8 Jur. (N.S.) 526 ; 6 L.T. 90. F 

{dd) Patent granted for an improved steam-engine, as not infringing upon an 
existing patent. If the improvements could not be used without the 
engine, for which a patent had been granted, they must wait the ex-^ 
piration of that patent. Fox, Fv parte, 1 Ves. & B. 67. 0 

(6) Unful applioation of known unproductive article. 

(a) The law recognises the right of an inventor who finds out and supplies for 
commercial purj^oses an article known previc^usly only as a chemical 
• curiosity. Young v. Fernu, 4 Giff. 677 ; 10 Jur. (N.S.) 926 ; 10 L.T. 
861 ; 12 W.R. 901. H 

{b) The invention or discovery of a means of producing in abundance, suitable 
* for economical and commercial purposes, an article previously known 

and obtainable in minute quantities only is a good subject of a patent. 
{Ibid.) I 

(c)'The principle laid down in Brooke v. Aston^i^ Jur. (N.S.) 279 ; 6 Jur. (N.S.) 
1025), that the mere applioation of a known process to a new article, 
the mode of application not being new, is not a good subject of a patent, 
does not supply where the process is chemical. (Ibid,) J 

(7) Wh^ part of invention new bat immateriai. 

A patent was taken out for improvements in making buttons. The specification 
stated the improvement to consist in the substitution of a flexible 
material for metal shanks, and it described the mode in which this 
material might be fixed to the intended button, and made to project 
from it in the necessary condition for use, by the help of a metal collet 
or ring with teeth. Neither the construction of the button, nor the 
application of the flexible shank, was new ; the use of the toothed ring, 
as described in the specification, was so, but this was not stated tb be 
the subject-matter of the invention ; and it appeared by the speoifica- 
tioD, that the effect produced by it might bo brought about in other 
modes, which the patentee bad also used : — Held, that the patent was 
not maiutaiuable, since the invention consisted only in combining two 
things which were not new, and the use of the toothed ring in forming 
, the flexible shank, though new, was not the object of the idventibh, 
but only a mode, among others which were already known, of carrying 
it into effect. Saunders v. Aston, 3 B. Ad. 881 ; 1 L.J. K.B. 265. K 

(8) ' BMMAplibt 4»f patient Able Invention. 

(a) A patent for the method of lessening the consumption of steam and fuel in 
fire*eDgiises is a subject of a patent. Homblower v. Boulton, $ Term. 
Rep. 96 ; 3 B#B. 489. And see Boulton v. Bull, 2 H. Bl. 468, 5<X) ; 
\ « a R,B, 489, L 
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4.— "For whieb he desiree to obtain a patent "—(Cowimmd). 

PATENT— FOB WHAT GBANTBD— (Conlifitted). 

« I.— New Inventions— (Co»tc/«<i«i), 

(&) A patent for an improvement in the mapufaoture of iron by the appHoation 
of anthracite or stone, coal and culm, combined with the using of the 
hot air blast in the smelting and manufacture of iron from iron stone 
mine or ore, is a new invention. Crafte v. Price, 5 doott (N.R.) 
338 ; 4 Man. and G. 586 ; 12 L.J.G.P. 81. ' M 

(c) A patent for an improvement or improvements in the making or manufao- 

turirg or elastic goods or fabrics, and the production of cloth from 
cotton, flax of other suitable material, not capable of felting, in which 
are interwoven elastic cords or strands of India rubber, coated or 
wound round with a filamentous material, is properly the subject- 
matter of a patent. Cornish v. Keene, 4 Scott. 387 ; 3 Bing. (HC.) 
570 : 2 Hodges, 281 ; 6 Ii.J., O.P. 225. N 

(d) A patent for certain impr.^vements on, or additions to, the apparatus or 

parts constituting what are called braiding or plaiting machines, 
whereby the inventor was enabled to produce by such machines elastic 
and non-elastic braids and other 'fabrics, with elastic or non-elastic 
strands, yarns or th roads introduced lengthwise of the fabric, and four 
or more in the same surface or plane, or mixtures of elastic or non- 
elastic fibres in combination in the same fabric, is a novel invention. 
Nickels v. Ross, 8 O.B. 679. 0 

(e) A patent for improvements in looms for weaving by means of the clutch bcx 

is novel. Sellers v. Dickinson, 5 Ex. 312 ; 20 L.J. Ex. 417, P 

if) The application to a globular lamp of a sliding door instead of a hinged one 

cannot be the subject of a patent. ParkestV. Stevens, L.B. 5 Gh. 36 ; 
22 L.T. 635 ; 18 W.K. 233. Q 

ig) The adaptation of a sliding door to a spherical lamp, sliding doors having 

previously been applied to cylindrical lamps and to other glazed surfa- 
ces, cannot of itself be the subject of a patent. (Ibid.) R 

(h) A patent for procuring ooiouring matters for dyeing and painting by a chemi- 
cal process held valid. Badische Anilin mid Soda Fahrik v. Levin~ 
stein, 12 App. Gas. 710 ; 57 L.T. 853. 8 


II. New Combination. 

Principle. 

A patent for a new oombination or arrangement is entitled to the same protec- 
tion on the same principles as any other patent, Clark v. Adie, 45 
L. J. Gb. 228 ; 3 Gh. D. 184 ; 36 L.T. 349 ; 24 W.R. 1007. T 


Hi. Prior publication and user. 

By patentee. • ^ 

(a) A person, to be entitled to a patent for an invention must be the first and 
true inventor, and there must not bs any public use thereof by himself 
or others, prior to the grant' of the patent. Housebill Coal Co. V. 
Neilson, 9 Gl. and F. 788. , U 

^ (b) Trials of an incomplete invention, by way of experiment, are not evidence 
of a prior use for the purpose of invalidating a patent. Prior use for 
this purpose, means public use and exercise of the invention, (/6id.}' Y 
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**For which he desires to obiein a pateat ^ '^(Concluded). 
PATENT— FOR WHAT GRANTBD~-(ConcZMt/ed). 

HI.— -Prior publication and user— (C(mc/uf2s(2). • 

(c) Evidonoe of the ezistonoe of a completed inventioD, once in poblio use, 

although abandoned, or the use long diBOontinued but not altogether 
lost sight of is suiiioieut to invalidate a patent which is subsequently 
granted for the same invention. {Ibid,) W 

• 

(d) The prior use of an invention which invalidates a patent is a use by persons 

in carrying on their trade and* without oonoealmeut. Heath v. 
Smith, 2C.L.R. 1684; 3 El. and Bl. 26G; 23 L.J.Q.B. 160; 18 Jnr. 
601 ; 2 W.R. 200. X 

{e) The prior deposit of articles of novel manufacturo in a warehouse, for sale 
^ is a Builicieuti publication to defeat a patentee’s claim to novelty in the 

invention of similar articles. Mullins v. Hart, 3 Gar. and K. 297. Y 

(/) The public use and exercise of an invention which prevents it from being 
• considered a novelty, is a use in public, so as to come to the knowledge 

of others than the inventor, as contradistinguished from the use of it 
by himself in private, and does not mean a use by the public generally. 
* Garyenter v. Smith, 9 M. and W. 300 ; 11 L.J. Ez. 213. Z 

(g) What previous user will invalidate, and what user, if any, can be admitted 

, in a contravention of the patent right, are different questions, depend- 

ing one upon the extent of previous knowledge, the other upon the 
efieot of the grant. Caldioell v. Vanvlissengen, 9 Hare, 428 ; 21 L. J. 
Ch. 97 ; 16 Jur. 115. A 

(h) A contractor for harbour works bad in the progress of his undertaking 

invented an apparatus which greatly facilitated the works, but which 
could only be tested in a place accessible to the public. After having 
used the apparatus for four months in the progress of the work, he 
* * * applied for a parent : — that such user amounted to a dedication 

to the public, and that be was not entitled to a patent. Adamson's 
Patent, In re, 6 Do Q. M. and 420 ; 25 L.J. Cb. 466 ; 4 W, R. 473. B 

(i) A first and original inventor means a person who could claim the merit of 

the first invention withouu reference to the user. HonibalVs Patent, 
In re, 9 Moore P.C. 378. C 

4. (1) The specification must particularly describe and ascertain the 

^ . , nature of the invention and the manner in which the 

Specification.* ... 

same is to be performed. 

(2) Where the Controller deems it desirable, he may require that 
suitable drawings ^ shall be supplied with the specification, or at any time 

' before lihe acceptance of the application, and such drawings shall be 
deemed to form part of the specification. 

(3) The specification must commence with the title, and must end 
with a distinct statement of the invention claimed. 

(4) If in any particular case the Controller considers that an appli- 
cation shohld be farther supplemented by a model or san^le of anything 
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illustrating the invention or alleged to constitute an invention, snob model 
or sample as be may require shall be furnished before the aooeptanoe of 
the application, but such model or sample shall not be deemed to form 
part of the specification, 

(Notea). 

SpecificaHon , '' 

I. Construction. 

(1) Bpecifloatlon—Method of eonstruction. 

(a) Tbn words of a specification are to be construed according to their ordinary 
and proper meaning, unless there is something in the context (whioh 
may be explained by evidence) to show that a different oonstraotion 
ought to be made. Elliott v. Turner^ 2 G.B. 446 ; 15 L.J. C.P, 49. 0 
0 Where two specifications of different dates, relating to the same external 
objects, contain terms of arc, though the expressions used in both are 
identical, their construction cannot be declared to be the same without 
the meaning and use of the terms of art employed therein being firs't 
ascertained by evidence, and being shown to be the same at the date 
of both the specifications. Betts V. Afeneies, 10 H.L. Gas. 117 ; 81 
L. J.Q.B. 233 ; 9 Jur. (N.8.) 29 ; 7 L.T. 110 ; 11 W.R. 1. * B 

(c) The words used in a patent must be construed like the words of any other 
instrument, in their natural sense, according to the general purpose 
of the instrument in which they are found. Clark v. if die, 46 Ij.J. 
Gh. 698 ; 2 App. Gas. 423 ; 37 L.T. 1 ; 26 W.R. 46. F 

{d) In the case of a patent for improvements, prior speoifioations relating to 
similar machines are admissible in evidence to shew the state of the 
manufacture at the time when the patent was granted, but not to 
show that the language of the specification is to be taken in other than 
its natural meaning. Clark v. Adie, 46 L.J. Gh. 598; 2 App. Gas. 
423 ; 37 L.T. 1 ; 26 W.R. 46. « 0 

ie) A specification is to be understood according to the acceptation of practical 

men at the time o! its enrolment. Crossley v. Beverleyt 9 B. & G. 63 ; 
H. & M. 283 ; 3 Gar. & P. 513 ; 7 L.J. (O.S). K.B. 127 ; 1 Russ. & M. 
166. H 

if) The rules governing the oonstruotion of specifications are the ordinary rules 

for the interpretation of written instruments ; but, unless a specifi- 
cation particularly describes the nature of an invention, and in what 
manner the same is to be performed, in such a manner as to be intel- 
ligible to a workman of ordinary knowledge, the grant of the letters 
patent is void. Simpson v. Holliday, 12 L.T. 99 ; 13 W.R* 577 ; 8.0. 
in H.L. 35 L.J. Gh. 811 ; L.R. 1 H.L. 315. 1 

(2) /A/tf.— Cdnstvoetlon. 

(а) Where want of novelty in a patented invention is set up aiAl tCie alleged 

anticipation is in writing alone, the interpretation of the prior writing 
for the Gourt. Otto v. Linford, 46 L.T. 35. J 

(б) The question of novelty of invention, when raised by the oomparieon of two 

speoifioations, is a question of law for the Gourt, if< the* two sfpoifi- 
oations do not contain expressions of art and oommeroe, the meaning 
of which must be explained by evidenee. Thomas v. EoMoM, 5 Jnr. 
(NiS.) 87. Affirmed^ 6 Jur. fN.S.) 271. ' S 
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Sp0Glflcatioa**-^(CmtAnviM). 

1 . — iCoastructioii«-(ConcZtt^d) . 

(8) EYldanoe. 

.ffivideiioe is admissible to show the state of a maoufacture at the tizuOi but nut 
to vary the language of a speuifioation. Clark v. Adie^ sujpra. L 


II. Title of invention. 


(1) Nature: 

The title desoribiog a patent to be fora eeitain invention of a **new or an 
improved method of obtaining the spontaneous reproduction of all the 
images received in the focua of the oamora-obsoura/' is sufficiently 
precise and certain. Bmrds, Egerlmi.'d \ 15 L.J. C.P. 270; 

10 Jur. M 


(2^ Title must not be inconsistent with the specification. • 

(oi) The title of a patent must (though not as minutely as the specification) 
* describe the nature of the invention ; and the patent is void if the title 

is so generally worded as to be capable of comprising, not only the 
particular invention, but improvements not contemplated in it ; as 
* where the patent was taken out for improvements in carriages, and the 
invention was, in fact, an improvement in German shutters, which 
were used only in some kinds of carriages. Cook v. Pearce^ 8 Q.B. 
• 1044 ; 13 L.J. Q.B. 189 ; 8 Jur. 499. N 

(6) Where the title is not inconsistent with the specification, and no fraud is 
practised on the crown or the subject, it is not a fatal dbjection that 
the title is so general as to be capable of comprising a different inven- 
tion from that for which the patent is claimed. {Ibid) 0 

• 

(c) The title need not give any idea of the invention ; it is sufficient if the 

specification is consistent with it. Neilaofi v. Harford, 8 M. and W. 
•• • 806; 11 L.J. Ex. 20. P 

(d) If it appears that the patent was granted for a different thing from that 

mentioned in the specification, it is void. Rex v. Wheeler, 2 B. and 
Aid. 345 ; 20 R. B. 465. Q 


111. General. 

(1) ftpeoifloalloii— (Mbjeetion to form of. 

After a patent has stood inquiry and the test of time the Court do not encou- 
rage verbal objection to the form of the specification. Neilsoit v. Betts, 
40 L. J. Oh. 817 ; L. R. 5 H. L. 1 ; 19 W. R. 1121. R 

(2) f(5W.^^uflteieiioy-^Diiclofture. 

{a) The specification of a patent may describe the process to be adopted so 

« * ioBufficiently as to invalidate the patent and yet disclose enough to 

show that what is claimed by a subsequent patent is not new. Bette 
V. NeUson, 87 L. J. Ch. 321 ; L. R. 3 Oh. 429 ; 18 L. T. 165 ; 16 W.R. 
524. 8 

(bj Whethct a specification contains a sufficient desoripUpn oan only be 
asoertaiued by experiment ; and in making the experiment knowledge 
and means may be employed which have been acquired since the date 
* of the patent, {Ibid.) X 
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I.— “ Specification ' ’-^'(Contmned ) . 

III.— General —(Con^intwd). 

(3) /bitf.— Test of lufiloiency. 

{a) The test of a suflioient speoifioation is whether it would enable an ordinary 
workman, exercising the actual knowledge common to the trade, to 
make the machine. It need not give information of every detail, but 
it must not tax inventiou. Plimpton v. Malcolmson, 45 L. J. Oh. 605; 
3 Ch. D. 631 ; 34 L. T. 340. » ^ 0 

(6) The Bpecidcation of ik patent is bad, if a skilled mechanic would not, 
without performing a series of experiments be able to construct a 
machine from the description. Wegmatm v. Corcoran ^ infra* V 

(c) Though the grantee of a patent for an invention oommunioated to him by a 

foreigner resident abroad is only bound to tell the public all that he 
himself knows, yet, if the original inventor has not told him enouji^i 
* to enable him so hs to describe the invention as that it^’dan be 

constructed by the aid only of the speoilication, the patent will be 
invalid, (/bid.) W 

(d) When a patentee has taken out a fresh patent for improvements on his 

original invention it is sufiioient if, reading his second « speoifioation 
with the first, an artisan would have no substantial difficulty in 
ascertaining what was claimed. Parkes v. Stevens^ 38 L. J., Gh. 627 ; 
L. B. 8 Eq. 368 ; 17 W. B. 846. r X 

(e) The specification must be sufficient to enable others to make the invention, 

as the object is that, after the term, the public may have the benefit 
of the discovery. Liardet v. Johnson Bull* N, P. 76 ; S P., Newshery 
V. James, 2 Mer. 446 ; 16 B. B. 195. Y 

(4) /hid.— Sufficiency of. 

The owners of a patent for a wheel-rim of a particular shape intended to hold 
a solid India rubber tyre without pinching or cutting it, and Witkeut 
wires or bands to hold it in its place, claimed the wheel-rim in oombi- 
nation with a tyre fitted into it, but not the tyre without the rim, and 
brought an action against a firm of India rubber merchants for infringe- 
ment of their patent. The specification said that the tyre was to be 
made so as to approximately fit” the rim; but it appeared that 
while the base of the rim was fiat, the tyre would have to be made 
convex where it fitted on to the base of the rim, and would also hyiyc 
to be somewhat larger than the base of the rim. and would require to • 
be forced into the rim by machinery : — Held, that the speoifioation 
did not particularly describe and ascertain the nature of the invention, 
and the manner in which it was performed, and that the patent was 
therefore bad. Sirdar Rubber Co. v. Wallington, 97 L.T. 113 ; 24 Hep. 
Pat. Gas. 539. Z 

(5) /fi/tf— Most not be ambiguous. 

(а) A patent is void if the specification is ambiguous or gives directions wbioh 

tend to mislead the public. Turner v. Winter, 1 Term. Bep. 602. A 

(б) A sufficient description of the nature of the invention and the mode of 

carrying it into effect, so as to enable ordinarily skilful persons to 
practise and use it at the end of the* term for which the patent is 
granted must be filed with the proper authorities. If the specification 
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SpecUlcatioa ’’—{Concluded). 

1 1 1 .—General -^(Ooncluded ) . 

is ambiguous, msufficiunt, or misleading, the patent will void. 
Savory v. Price, R. and M. 1 ; Hink& v. Safety Lighting Co>% 4 Gh. 
D. 607 ; Simpem v. liollidayt I H.L. 315. B 

(c) The speoifioation of an invention, which oonsists in the use of known 
materials in new proportions, is not necessarily bad for uncertainty, 
* though the patentee does not limit himself to the proportions recom- 
mended. Patent Type Founding v. Richard^ 1 Johnson, 381 ; 6 
Jur. (N.S.) 39. C 

(6) /d/dT.-Mltleadlog. 

(а) If a specifloalion contains an untrue statement in a material oiroumstanoe, 

^ of such a nature that, if literally aci^ed upou by a competent workman 

it would mislead him, and cause the experiment to fail, the specif 
cation is therefore bad, and the patent invalidated, although the jury 
finds that a oompeteui workman acquainted with the subjeot, would 
not be misled by the error, but would correct it in praotioe. Neilson 
V. Bfirford, 8 M. and W. 606 ; 11 L. J. Ex. 20. D 

(б) if experiments are necessary for the production of any beneficial effect the 

patent is void. (I6id.) B 

(c) A specification, when construed grammatically, claimed to effect a parti- 
cular object by two processes, one of which would not effect the 
object, but evidence showed that no skilled practical workman would 
be misled as such a one would know that the one process would be 
ineffectual, and would adopt the other '.—Held, that the specification 
was defective and the patent void. Simpson v. Holliday ^ 36 L.J. Cb. 
811 ; L.R.l H.L. 315. Affirming, 12 L.T. 99 ; 13 W.R. 677. F 

(7) Ift/d.— Omitting essential matters. 

• » * 

(a) A patent is void if the specification omits auy ingredient which, though not 
necessary to the composition of the thing for which the patent is 
claimed, is a more beneficial and expeditious mode of producing the 
manufacture. Wood v. Zimmer, Holt, 58 ; 17 R.R. 605. 0 

(5) If, in the specification of an improved gas apparatus, no direction is given 
respeoting a condenser, which is a nooossary part of every gas apparatus, 
this will not invalidate the patent, if it appears that every one capable 
of constructing a gas apparatus must know that a condenser must 
form a part of it. Crossley v. Beverley, 9 B. & 0. 63 ; M. &, M. 283 ; 3 
Oar. & P. 513; 7 L.J. (O.S.) K.B. 127 ; 1 Russ. & M. 166. H 

(e) The omission to mention m a specification anything which may be necessary 
for the beneficial enjoyment of the invention is a fatal defect. Neilson 
V. Harford, 8 M. & W. 806 ; 11 L.J. Ex. 20. 1 

'• * 

{d) But aliter if such omission goes only to the degree of the benefit. (Ibid.) J 

(e) If the apparatus described can be used beneficially in its simplest form, it is 
no objection that great improvements may have been made. (Ibid.) K 

(8) /Aid.— Copyright. 

There is no copyright in specification of patents. Wyatt v. Barnard^ 3 Ves. k 
* B. 77 ; 13 R.R. 141. Ii 

89-D 
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Z— “ Dnwiaga. ” 

When (hey may be called in aid. 

* (a) The patentee is not at liberty to refer to the drawings aooompanying the 
patent, when, aooording to the natural oonstructiou of the olaim, it is 
void for want of novelty. Hinks v. Safety Lighting Co,, 46 L.J. Ch. 
185 : 4 Ch. V. 607 ; 36 L.T. 3vil. M 

(6) An inventor of a niaohine is not tied down to make suoh a speoifioation as 
by words only that would enable a skilful mochaoio to make the 
machine, but he » allowed to call in aid the drawings which be may 
annex to the specification : and if, by a comparison of the words and 
the drawings, the one will explain the other sufficiently to enable a 
skilful workman to perform the work, suoh specification is sufiioient. 
Bloxam v. Elftce, 1 Oar. & P. 668, N 

(c) When a specification in the first instance describes the invention in too 

general terms, but afterwards in describing the method of performing 
the invention, refors to figures in drawings annexed thereto, and the 
olaim made is for the manufacture of the invention, described with 
reference to those figures, the specification is su$oient. Daw v. Eley, 
13 L.T. 399. • 0 

f* 

Proceedings upon 5. (l) The Controller shall examine every appli- 

applioatiou. cation, and if ho considers that — 

(a) the nature of the invention is not fairly described,^ or 

(b) the application, specification and drawings^ have not been 

prepared in tho prescribed manner or relate to more than one 
invention, or 

(t;) the title does not sulBciently indicate the subject-matter of the 
invention, or *' 

(d) the statement of claim does not suUiciontly define the 

invention, or 

(^) tho invention as described and claimed is phma facie nob a new 
manufacture or improvement, 

he may refuse to accept the application or require that the application, 
specification or drawings be amended before he proceeds with the appli-* 
cation ; and in tho latter case the application shall, if the Controller so 
directs, bear date as from the time when the requirement is complied with. 

(2) Where the Controller refuses to accept an application or requires 
an amendment, the applicant may appeal from his decigiop to the 
Governor General in Council. 

(3) The investigations required by> this section shall not be held in 
any way to guarantee the validity of any patent, and no liability shall be 
incurred by the Governor General in Council or any officer by reason of, 
or in connection with, any such investigation, or any proceeding oonse- 
t}uenti thereon. 
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(4) Unless an application is accepted within twelve months from the 
date of the application, the application shall (except where an appeal has 
been lodged) become void : • 

Provided that where an application is made for an extension of time 
for the acceptance of an application, the Controller shall, on payment of 
the prescribed fee, grant an extension of time to the extent applied for but 
not excee,ding three months. 

(Notes). 

N.B. — See cafles notes under S. 4, sujyra. 

/.—“Tire nature — described.** 

(1) Method. 

A description in a specification of a lamp burner omitted to state where the hole 
% for the admission of air whs to be : — field that, the specification was 

insufficient. Hinkes v. Safety Lighting Co., L J.G. 185. P 

{2} Descriptions of genus, not species. 

* The specification of a patent is bad if one of tbe materials to be used is des- 

cribed by a generic term comprising a variety of species, the majority 
of which would be unsuitable. Wegman7i v. Corcoran, 13 Ch. D. 66 « 
• 41L.T. 358. Q 

(3) Sufficient description. 

Whether a specification contains a — nan only bo ascertained by experiment. 
Betts V. Neihon, 37 L. J. Gh. 3*21. R 

2.— Drawings.** 

Drawings not properly explained etc. 

In a drawing of a manbino attached to a specification there was shown an inter- 
vening opace nr opening, between two parts of the machine, the object 
of the patent ; it was intended as the arching of a cutter plate, but 
this was not referred to and explained in the specification. In tbe 
* * specification there was tbe statemont of an evil in existing machines, 

and upon careful examination, by a skilful person, he might suppose 
that the space exhibited in the drawing was intended to obviate this 
evil, hut there was no statement to that eilect, nor was the form of 
the opening described, and described as a necessary quality of impro- 
vement in the machine. This form was afterwards relied on as one of 
the great improvements in the combination of the patented appara- 
tus : — Held that as it had nut bron properly explained, described, and 
claimed the specification was defecivc. Clark v. Adie, 46L.J. Gh. 
585. S 


6. On the acoeptance of an application the Controller shall give 


Advertisement on 
acceptancp ol appli- 
cation. 


notice thereof to tho applicant and shall advertise the 
acceptance ; and the application and specification with 
the drawings (if any) shall be open to public inspection. 


7. Where an application for. a patent in respect of an invention has 
Use of invention accepted, any use or publication of tho invention 

on acceptance of during the period between the date of application and 
application. Qf gelling such patent, shall not prejudice the 

patent to be granted for the invention : 
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Provided that an applicant shall not be entitled to institute any 
proceedings for infringement unless and until a patent for the invention 
has been granted to him. 

8 . After acceptance of an application and before sealing a patent the 
Inquiry before Controller shall, if he thinks it advisable or is directed 

sealing patent. Governor General in Council so to do, refer 

the specification for inquiry and report to any person whom he Ibbinks fit. 

9. (1) Any person may, on payment of the prescribed fee, at any time 
Opposition to within three months from the date of the advertise- 

grant of patenti. ment of the acceptance of an application, give notice 
at the Patent Office of opposition to the grant of the patent on any of the 
following grounds, namely : — 

(a) that the applicant obtained the invention from him, or from a 
person of whom he is the legal representative or assign ; or ' 

(b) that the invention has been claimed in any specification filed in 

British India which is or will be of prior date to the patent, 
the grant of which is opposed ; or 

(c) that the nature of the invention or the manner in which it is to 

be performed is not sufficiently or fairly described and ascer- 
tained in the specification ; or 

{d) that the invention has been publicly used in any part of British 
India or has been made publicly known in any part of British 
India ; 

but on no other ground. 

(2) Where such notice is given, the Controller shall give notice of tbe 
opposition to the applicant, and shall, on the expiration of those three 
months, after hearing the applicant and the opponent, if desirous of being 
heard, decide on the case. 

(3) The decision of the Controller shall be subject to appeal to the 
Governor General in Council. 

(Notes). 

i Opposition to grant of patent.** 

(1) OppoBition to grant of patent— Oiiiis. 

In opposing the grant of letters patent, the burden is on the opponent to show 
that the grant would bo clearly wrong. Sheffield's Patent, Ex parte, 
42 L.J., Ch. .356 ; L.R. 8 Cb. 237 ; 21 W.R. 233. T 

(2) Nature of public knowledge. * 

(a) Prior knowledge to avoid a patent, must be knowledge equal to that required 
to be given by a patent; that, is, such knowledge as will enable the 
public to perceive the very discovery, and to carry the invention into 
practical use. Pills v. Evans, 4 De G. F. and J. 288. U 

[h) A prior publication, to have that effect, must be one from which a 
person with ordinary knowledge would be able practically to apply the 
discovery without further experiment. {Ibid.) * N 
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Opposition to grant of patent ”--lC<mcliided), 

(e) To avoid a patent on the ground of prior publication, it is not enough that 
the invention has been published ; it must have been made publio to 
such an extent, that a knowledge of it may be assumed among persons 
conversant with the subject. Plimpt 07 i v. Spiller, 47 L. J.Ch. 211.W 
(d) The prior publication must contain a description equivalent to a sufficient 
specification. {Ibid.) X 

(s> In order to establish the prior public use of a patented article so as to in- 
validate the patent, it is imt necessary to show that the article had 
been manufactured for sale. Betts v. Neilson, 37 L.J. Ch. .321. Y 

10. (1) If there is no opposition, or, in case of opposition, if the de- 

Grant 1 and seal- termination is in favour of the grant of a patent, a 
iqg 2 of patent. patent shall, on payment of the prescribed fee, be 

granted, subject to such conditions (if any) as the Governor General iA 
Council thinks expedient, to the applicant, or in the case of a joint appli- 
cation to the applicants jointly, and the Controller shall cause the patent 
to be sealed with the seal of the Patent Office. 

(2) A«patent shall be sealed as soon as may be, and not after the ex- 
piration of eighteen months from the date of application : 

^Provided that, — 

(a) where the Controller has allowed an extension of the time 

within which an application may be accepted, a further exten- 
sion of four months, after the said eighteen months shall be 
allowed for the sealing of the patent ; 

(b) where the sealing is delayed by an appeal to the Governor 
General in Council, or by a reference under section 8, or by 
opposition to the grant of the patent, the patent may be sealed 
at such time as the Controller may direct ; 

(c) where the patent is granted to the legal representative of an 

applicant who has died before the expiration of the time which 
would otherwise be allowed for sealing the patent, the patent 
may be sealed at any time within twelve months after the date 
of his death ; 

{d) where in consequence of the neglect or failure of the applicant 
to pay any fee a patent cannot be sealed within the period 
allowed by this section, that period may, on payment of the 
prescribed fee and on compliance with the prescribed conditions, 
• " be extended to such an extent as may bo prescribed. 

(Notes). 

Objection for want of novelty. 

It is no objection to the grant of a patent that another has been making experi- 
ments and working towards a similar invention. Henry's Patent, In 
' re, 42 L.J. Ch. 863. Z 
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Opposing to sealing. 

^Unless a patent is clearly bad, the sealing of the patent will not be refased. 

Spencers Patent, In re, 7 W.R. 157. k 

11. Except as otherwise expressly provided by this Act, a patent 
Date of patent. shall be dated and sealed as of the date of the 
application : 

Provided that no proceedings shall he taken in respect of an infringe- 
ment committed before the publication of the specification. 


12. (1) A patent sealed with the seal of the Patent Office shall, 

Effect, extent and subject to the other provisions of this Act, confer on 
form of patent. patentee the exclusive privilege of making, selling 

and using the invention throughout Rritiali India and of authorizing 
others so to do. 


(2) Every patent may be in the prescribed form and shall be granted 
for one invention only, but the specification may contain moi^ than one 
claim ; and it shall not be competent for any person in a suit or other 
proceeding to take any objection to a patent on the ground that it has 
been granted for more than one invention. 


13. (l) A patent granted to the true and first inventor or his legal 
Fraudulent appli- representative or assign shall not he invalidated by an 
cations for patents, application in fraud of him, or by protection obtained 
thereon or by any use or publication of the invention subsequent to that 
fraudulent application during the period of protection. 

* « 

(2) Where a patent has been revoked on the ground of fraud or on any 
other ground, ^ the Controller may, on the application of the true inventor 
or his legal representative or assign made in accordance with the provi- 
sions of this Act, grant to him a patent in lieu of and bearing the same 
date as the patent so revoked for any invention comprised in the revoked 
patent to which he was entitled : 

Provided that no suit shall be brought for any infringement of the ‘ 
patent so granted committed before the actual date when such patent 
was granted. 

(Notes). 

t, — ** On any other ground,** ^ 

(1) By whom iatroduoed. 

The Select Committee introduced the words ** on any other ground *’ in B. 13, 
cl. (2). [See tho Report of the Seleot Committee.] B 

^ (2) Reason for introdnetion. 

The words **on any other ground** are introduced to meet cases of. hardship 
arising in oiroumstanoes akin to fratd, but not falling within the 
legal definition of fraud. (Ibid,) * 0 



Eft. ii ft ls1 Act U of 1911 (iNDIAH PA1?ENTS AND DBStGKS ACT). 31 


Term of Patent. 


14. (1) The term limited in every patent for the duration thereof 
shall, save as otherwise expressly provided by this 
Act, be fourteen years from its date. 


Term of patent. 


(2) A patent shall, notwithstanding anything therein or in this Act, 
oease if the patentee fails to pay tho prescribed foes within the prescribed 
times : . 


Provided that the Controller, upon the. application of tho patentee, 
shall, on receipt of such additional fee as may bo prescribed, enlarge the 
time to such an extent as may be applied for but not exceeding three 
months. 

^ (3) If any proceeding is taken in respect of an infringement of the 

patent committed after a failure to pay any fee within tho prescribed timeT, 
and before any enlargement thereof, the Court before which the proceeding 
is taken may, if it thinks ht, refuse to award any damages in respect of 
such infringement. , , 

15. y.) A paten tee2 may, after advertising in the prescribed 

Extension of term manner his intention to do so, present a petition to the 
of patont.i Governor General in Council praying that his patent 

may be extended for a further term ; but such petition must be left at the 
Patent Ofhce at least six months before the time limited for the expiration 
of the patent and must bo accompanied by the prescribed fee. 

(2) Any person may give notice to the Controller of objection to tho 
extension.’^ 

• ' (3) Where a petition is presented under sub-section (1), the Governor 
General in Council may, as ho thinks fit, dispose of the petition himself 
or refer it to a High Court for decision. 

(4) If the petition be referred to a High Court, then on the hearing 
of such petition under this section the patentee, and any person who has 
given notice under sub-section (2) of objection, shall be made parties to 
the proceeding, and the Controller shall be entitled to appear and be heard. 

(5) The Court to which the petition is referred shall, in considering 
its dceision, have regard to the nature and merits of the invention^ in 
relation to the public, to the profits made by the patentee^ as such, and 
to all the circumstances of the case. 

(6) tl^it appears to the Governor General in Council, or to the High 
Court when the petition has been referred to it, that the patentee has been 
inadequately remunerated® by . his patent, the Governor General in 
Council or the High Court, as the case may bo, may by order extend the 
term of the patent for a further term not exceeding seven, or, in 
exceptional cases, fourteen years, or may order the grant of a new patent 
for - such tftrm as may be specified in the order and subject to the pay- 
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meat of suob fees as may be prescribed and containing any restriction, 
conditions and provisions which the Governor General in Council or the 
High Court, as the case may be, may think fit : 

Provided that any patent so extended or granted shall, notwithstand- 
ing anything therein, or in this Act, cease if the inventor fails to pay 
before the expiration of each year the prescribed fee. 

(Notes). 

" Extension of term of patent, ** 

1 . Extension of term granted. 

(1) Oroaods for extension. 

(а) The merit and utility of the invealion ; the merit of the petitioner in patro- 

Dieiog an iogenious inventor, and liberally expending money to int{0- 
, duce the invention ; the amount of profit not being greater than the 

ordinary profit on oapital employed in similar trades ; the anooyanoes, 
anxiety, and oosts of litigation, are several grounds of oonsideration in 
recommending an extension. WkiUhmse's Patent^ In re, 2 Moore. 
P.C. 496. D 

(б) It is essential, in order to obtain an extension of the term of Utters patent, 

for the petitioner to establish that the invention is of^considerahle 
merit, of public utility, and of inadequate remuneration. Me DougalVs 
Patent^ hi re, SI L,J., P.G., 17; L.B., 2 P.C. 1; 6 Moore; P.O. 
(N.S.) 1. E 

(c) To entitle a patentee, or his assignee, to an extension of the term of 
letters patent, ho must establish three things : first, the merit of 
the invention ; secondly, that the parties interested had done all in 
their power to bring the invention into public use and to turn it to 
advantage ; and thirdly, that from oiroumsianoes beyond their oontrol 
they had been unable to obtain adequate remuneration. Markiuick^s 
Patent, In re, 13 Moore. P.C. 310 ; 8 W.R. 333. * * * F 

(2) Frolongation'-Patent of great merit. 

Prolongation for five years granted to a patent of oonspicuous merit, by which, 
in one form of its application both at home and from the foreign patents 
for the invention, the patentee had, if allowanoe were made for bis 
services, made little if any profit, and in another application the profit 
would depend on the success of a company which had not started 
operations, and the prosperity of which would depend largely on the . 
prolongation of the original patent. Parsons* Patent, In re, 67 
L.J.P.G. 56 ; (1898) A.O. 673 ; 15 Bnp. Pat. Gas. 849. G 

(8) Expensive litigation the patentee had been put to. 

Term of letters patent extended for seven years, on the ground of the meritorious 
nature of the invention and the expensive litigation the patentee had 
been put to in protecting his patent rights, which had prevented any 
remuneration. Heath*s v. Patent, In re, 8 Moore, P.C. 217. H 

(4) /hid. —Loss by patentee. 

A patent of great merit, in the perfecting and introduction of which the patentee 
had incurred loss, and which could only gradually replace existing 
machinery, extended for a term of ten years. Currie and Timmis*8 
Patmt, In re, 67 L.J.P.G. 55; (1896) A.O. 673 ; 16 Bep. Pat. Gas. 849. 1 
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i BxiMsioa of term of patent **’^{OofUinued), 

1.— Extension of term 8:ranted.— (Continued). 

<5) /ditf.--Ne profit, ooopled vith OYldeooo of utility. 

Term extended upon prims /acid evidence of no profit, coupled with evidence 
of utility. Lowe's Patent, In rc, 10 Jur. 363. J 

(6) /fi/d.—SubJeet to condition. 

The aocountB produced at the hearing were unsatisfactory, owing to the non- 
* production of the books. The committee recommending a prolongation 
of the term of the letters parent, di>^ooted a proper account of the pro- 
fits and losses of the patent to be verified by affidavit, with an explana- 
tion accounting for the non-production of the books, to be laid before 
the attorney -general, subject to which they extended the term. 
Marwick's Patent, In re, IS Moore, P.C. 810. K 

% 

(7) Ifi/d.— Mon-user satisfactorily accounted for. • 

(а) Where an invention has not been brought into use during the term of the 

• letters patent, but such non-user is satisfactorily accounted for, and 

the invention is one of great merit, an extension may be granted. 
Southhy's Patent, (1891) A.O. 132. L 

(б) The fact of a patent of a valuable nature, but having a limited market, not 

having been so generally used as to remunerate the inventor, is suffici- 
ent to remove the presumption against the utility of the invention. 

• Herbert's Patent, In rc.'L.R. 1 P.C. 399. H 

(8) /b/d.^Questlon as to validity. 

(a) On an application for the prolongation of a patent it is not the practice to 
decide upon the novelty or utility of the patent, except so far as such 
novelty or utility may properly be described as merit of that high 
degree that, every other requisite being satisfactory, it would entitle 
the patentee to a prolongation. Saxby's Patent, In re, 7 Moore, P.C. 

, , , (N.8.) 82 ; L. R. 3 P.C. 292 ; 19 W.R. 613. N 

^6) Upon an application for a prolongation of a patent, the invalidity of the 
patent for want of novelty is not a proper ground of objection ; inas- 
much as the prolonged patent does not stand on firmer ground than 
the original patent, and is granted subject to all objections which 
could be made to the original patent. Galloway' s Patent, In re, 7 Jur. 
463. 0 

(c) In a case where the evidence tended to show that the patent article, in the 
exact form described in 'the drawings attached to the specification, 
was not, at the time of the application for a prolongation, practically 
useful ; but where it was clearly proved that the same combination of 
parts or mechanical method for which alone the patent was taken out, 
with certain alterations and improvements in matters not included as 
parts of the invention, was of groat practical utility, tho committee 

9 * granted a prolongation, although there was no patent for the alterations 

and improvements, which were therefore open to tho public, and yet 
could not be used without infringing the prolonged patent. (Ibid.) P 

(9) Power to grant lecond extension. 

The power given to the Court by B. 18 of the English Patents and Designs Aot, 
1907, to grant au extension of the terms of letters patent does not 
apply to a case* where an extension has been once recommended and new 
40— JS 
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7.- ** Bxieasioa ot term of pateat’*—{Oontintied). 

I.— Extension of term granted— (OoncZttd^d). 

lotlera patent granted, and the Court has no jutiadiotion to entertain 
a petition for a further prolongation of the new letters patent. Gou- 
eJier^s Patentf In re, (2 Moore P.C, (N.8.) 632), Followed, Thompson* e 
Patent, In re, 78 L. J. Ch. 690 ; (1909) 2 Ch. 447 ; 101 L.T. 627 ; 26 T. 
L.R. 786 ; 26 Rep. Pat. Gas. 673,— Parser, J, Q 

11. Extension of term refused. 

(1) Oronnda of refosal. 

(а) Extonsiou of the term of letters patent refused, although the profits derived 

from the patent article were loss than the expenditure incurred upon 
the patent, the utility of the invention being small. The fact of an 
invention, when known, not getdog into general use, is a presumptirj 
« against its utility. Himister's Patent, Tn re, 4 Moore, P.C. 164 ; 7 Jur. 

461. R 

(б) The non-reduction of tha patent into practical public utility is the strongesii 

evidence against merit and utility. Pinkus Patent, In re, 12 Jur. 233. B 

(21 Mon-OBer, when fatal. 

(а) The grounds on which extensions of patents are granted have all reference 

to the inventor. They are, first, to reward the inventor fvr the 
peculiar ability and industry he has exorcised in making the discovery. 
Secondly, to reward him, beos.uso some great benefit of an unusual 
description has by him been conferred upon the public through the 
invention itself ; or thirdly, because the inventor has not been sufdoi- 
ently remunerated by the profits derived from his strenuous exertions 
to make the iuvuntion profitable. Ail these grounds proceed on the 
supposition that the invention is a now and a useful invention. But 
where an inventor intentionally delays for a great length of Iijne 
attempting to put the invention into practice, those reasons for a 
prolongation of the patent cannot be relied upon by him, unless be 
shows some reasonable ground, such as want of funds, for the delay. 
Norton*s Patent, In re, 1 Moore, P.C. (N.S.) 339 ; 9 Jur. (N.S.l 419; 
11 W.R. 720. S.P., Marwick's Patent, In re, supra, T 

(б) When the utility of a patt:iit has not been tested by actual employment, for 

a period of fourteen years, although efforts have been made by the 
paleutco u) bring it intfi uv<e. ii> raibcs a very strong presumption ' 
against its praoiical uliitty, which presumption can only bo rebutted 
by the strongest i:vid»M»re. Allan's Patent, hi re, L.R. 1 P.C. 607. U 

(c) If an invention has not been in ought into practioal use during the term of 

the letteis pai.eii!., it laises a strong, tnoiigh not conclusive, presump- 
tion agait St. us uiiiiiy ; and unless there are circumstafioeB to rebut 
such presumption, an extcusii n will not be granted. Herbert's 
Patent, In re, L.R. 1 P.C. 399. Y 

(d) When a patentee entv^u d into an agreement with parties to work the patent, 

but owing tg dih( nti s between them the invention was not prosecuted 
till within a short period before the expiration of the letters patent, 
an extension vhs refused. Patterson, s Patent, In re, 6 Moore, P.C. 

' 469 ; 13 Jur. 693. « V 
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1.—'* Extension of term of patent* ^-^{Ooncludedh 
II.— Extension of term refused --•(Concl'uded). 

(5) Babjeet matter not snfflolent to sustain patent. 

(а) Although the judicial committee will not adjudicate upon the validity of 

letters patent, the term of which is sought to be prolonged, yet where 
it appears from the specification that the subject-matter is not sufli- 
oient to sustain such patent, they will not, in the exercise of their 
. discretion, recommend thp crown to extend the term. Me DotigalVs 
Patent, In re, 37 L. J.P.C. U. X 

(б) Where, therefore, the specifioauou of a patent described it as improvements 

in treating, deodorising and disinfecting, sewage and other offensive 
matter, and also for deodorising and disinfecting in general, and as 
being composed of two ordinary well-known chemical acids in combi- 
% nation, such acids being in common use for disinfecting purposes by 

the public before and after the letters patent Held, not to be an in« 
veutiou of such merit and utility as to justify an extension to the 
. detriment of the public in the use of known sanitary agents. (Ibid.) Y 

(4) Patent article unprofitable. 

A, patent article was unprofitable for ten years after the date of the patent, in 
oonsequenoe of a defect which was not cured until then. Extension 
of the term refused. BelVs Patent, In re, 10 Jur. 363. Z 

(6) Question as to vallditv. 

(а) If it can be clearly shown that the patent sought to be extended is bad for 

want of originality, the Priv} Council will not entertain the appli- 
cation. Aliter, if at most a doubtful question as to the validity of the 
letters patent can be raised. Betts' Patent, In re, 1 N.H. 137; 1 
Moore, P.C. (N.S.) 49 ; 9 Jur. (N.B) 137 ; 7 D.T. 677 ; 11 W.R. 221. A 

(б) Where, upon an application for the extension of the term of letters patent, 

• » • it appears clearly that the patent, is invalid, the judicial committee 

will not grant an extension, and thereby drive the opposing parties to 
their sevre facias. [But, if the validity of the patent be only doubtful, 
and the utility and want of profit be proved, the Court will extend the 
term of the letters patent.] Woodcraft's Patent, In re, 10 Jur. 363. B 

(6) Prolongation refused— Loss through want of business capacity. 

Prolongation of a patent refused for an invention consisting in the novel appli- 
cation of known principles in which there was no striking or unusual 
merit and the inadequacy of remuneration (if any) for which was due 
in pact to defects in the patentee’s method of carrying on his business. 
Thornya'ofV s Patent, In re, 63 L. J.P.C, 63 ; (1899) A.C. 415; 16 Rep. 
Pat. Gas. 202. 0 

2.-** Patentee.” 

I —Extension of term of patent g^ranted. 

(1) Principles. 

Assignees of letcers patent may lawfully obtain a renewal of such letters patent. 
Ledsam v. Russell, 14 M. & W. 674 ; 14 L.J.. Ex. 368; 9 Jur. 667. 
Affirmed in Ex. Ch. 16 M. & W. 633 ; 16 L.J., Ex. 146 ; and in Dorn. 

» ' Proo. 1 H.li. Gas. 687. . 0 
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PMteateei ^'—(Concluded), 

1. -Extension of term of patent granted^iOoneluded), 

(3) For benefit of patentee. 

(a) The inventor and patentee bad lost largely by the patent, but hie aesigneeB 

had lately made very ooneiderable profits, and from their position in 
the trade were likely to command a very large sale of the patent article. 
The patent was of high merit, and of great service to the public safety. 
A prolongation of the term was granted to the assignees for four years, 
upon conditions, first, that the assignees secured to the patentee half 
the profits derived from the sale ; and, secondly, that the patented 
article should be sold by the assignees to the public at a fixed price. 
Hardy's Patent^ In r«, 6 Moore, P.C. 441 ; 13 Jur. 177. B 

(b) An extension was recommended in favour of an assignee, on his securing an 

annuity to the inventor duriog the subsistence of the new letters 
patent. WHtehouse's Patent, In re, 3 Moore, P.C. 496. F 

(c) Where the inventor, a mechanic, had assigned his interest to the patentee, 

his master, the judicial committee, under the oircumstanoes, made 
it a condition of their recommendation to the crown to prolong the 
term of the patent, that the assignee of the patent should secure the 
inventor an annuity during the period of the extensien, RtisselVs 
Patent, In re, 2 Moore, P.C. 496. Q 

(d) Petition for prolongation by a patentee, together with the assignees of a 

moiety of the patent. After the presentation of the petition. And be- 
fore the hearing, the patentee died, having by his will appointed his 
widow executrix and residuary legatee. Extension granted to the 
assignees on condition that they held the moiety of the patent in trust 
for the widow of the patentee. Herbert's Patent, In re, L.R. 1 P.C. 
899. . H 

{e) An extension will be granted to the assignee of a patent on an adequate 
remuneration (an annuity) being secured to the patentee. Marwick's 
Patent, In re, 13 Moore, P.C. 310 ; 8 W.R. 333. . j 

II. Extension of term of patent refused. 

(1) When refused to assignee. 

An assignee of the patentee who had taken an assignment of four-fifths of the 
patent within a few months of the expiration of a psitent, which had 
only just been brought into use, lor a small consideration, is not enti- 
tled to any extension. Nomtand's Patent, In re, 6 Moore, P.C. (N.S.), 
477 ; L.R. 3 P.C. 193. J 

(2) Prolongation— Petition by Assignee of patent— InYentor dead— No ipeolal 
merit. 

The merit which entitles a patentee who has been insufiioiently remunerated 
to an extension of his patent differs in kind and degree from that which 
is enough to sustain a patent. An application for prolongation refused 
in a case in which there was no special merit and no real invention, in 
which there was little energy or business capacity displayed in pushing 
the invention, and the applicant for extension was the assignee of the 
patent, the inventor having died, and there being no possibility of 
advantage to him if he had been alive. Van Oelder's Patent, In re : 
Thompson, ExparU, 76 L.J.P.O. 44.: (1907) A.0. 174; 96 L.T. 888, 
34 Bep,Pat.Ga8, 169. * K 
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Ob/ectloa to tbe dxtenaloa,^* 

(1) Oppositloii enooaraged. 

Opposition to an applioation for extension or confirmation of letters patent is 
rather encouraged than otherwise, and upon a sncoessful opposition, 
the opposer’s costs wiU, in general, be allowed. HonibalVs Patentt In 
re, 9 Moore P.O. 378 ; 3 Eq. B. 225. L 

(2) Objeotloni to extension of time. 

It* is sufiioient, prior to tendering evidenoe of instances of anticipation, to state 
the grounds of objection to the extension of letters patent without 
stating all the particulars of those objections. BalVa Patent, In re, 
48 L.J.P.O. 24 : 4 Ap.Oas. 171 ; 27 W.R. 477. M 

(8) Costs of opposition. 

(а) When there were several opponents, on dismissing the petition a lump sum 

was awarded to the opponents, to be divided pro rata for oostq. 
Johnsons' Patent, In re, 8 Moore, P.G. (N.S.) 76 ; L.R. 4 P.O. 76. M 

(б) A gross sum allowed for costs of oppose rs, instead of referring their costs to 

taxation. Milner's Patent, In re, 9 Moore, P.O. 39. 0 

(4) Costs— Abandoned petition.* 

(a) ^When a petition is abandoned, it is not necessary that the opposers should 

serve the petitioners With notice of their intended applioation to the 
Oourt for costs of opposition. Bridson's Patent, In re, 7 Moore, P.O. 
' 499. P 

(b) On a petition for prolongation, a day was fixed for hearing. Objections 

were lodged against an extension. Before the bearing, the petitioners 
abandoned the prosecution of the petition, and the costs of the 
opposition were allowed. Hornby's Patent, In re, 7 Moore P.O. 603. Q 


4,— ‘'Merits o1 the invention. ** 

See notes under ** Extoosion of term of patent,’* supra. R 

• * • 

5 . — “Profits made by the patentee. “ 

I.— General. 

(1) Deduotlons. 


In estimating the profits derived from the patent, the judicial committee will 
take into consideration a deduction from the profits of the patent for 
the personal expenses of the patentee for the exclusive devotion of his 
time in bringing the patent into practical operation and public notice. 
Oarr'a Patent, In re, 9 Moore, P.O. (N.S.) 379 ; L.R. 4 P.O. 639. 8 


(2) Costs of introdaetlon. 

In taking an account of the profits and loss of the working of a patent, the 
patentee is entitled to charge, as port of his expenses, for loss of time 
in endeavouring to bring the invention into general use. Newton's 

, • Patent, In re, 14 Moore, P.O. 166 ; 10 W.R. 781. T 

(8) Vaoofaetfffo. 

(n) In calculating whether any profit has been obtained through or by means 
of a patent, it is correct to deduct, in the first place, beyond the cost 
price, a fair manufacturer’s profit on the articles sold ; and the mere 
preference of the market obtained by the manufacturer is not to be 
deemed a profit derived from the patent. Galloway's Patent, In re, 7 
’ yur.468. U 
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5.—“ Profits mude by tbo patentee (OontimMcI). 

1.— Qenerai— (OoneIttd«d). 

• (6) If a patentee is also manufaoturet of his patent article, in .taking accounts 
of the profits of the patent he is entitled to deduct his profits as a 
manufacturer. BeWs Patent, In re, supra* V 

II. Extension of term of patent granted. 

(1) Account of profits —Must be full and accurate. 

(а) A patentee, seeking the grace and favour of the crown, in applying for an 

extension of the term of letters patent, is bound to bring his accounts 
before the committee in such a shape as to leave no doubt what the 
remuneration h>itf been that he has received from the patent. Clark's 
Patmt, In re, 7 Moore. P.G. (N.S) 265 ; L R. 3 P.C. 421. W 

(б) The account of profit and loss of the patentee in working a patent oughWto 

« be clear and precise ; and it is the duty of a patentee, if engaged in any 

other business, or as a manufacturer of his own invention, to keep the 
accounts of the patent and the manufacture separately. Bett'/t 
Patent, In re, 1 N.R. 137; 1 Moore, P.C. (N.S.) 49 ; 9 Jur. (N.S.) 137 ; 
7 L.T. 677 ; 11 W.R. 221. , X 

(c) The most unreserved and clear statement of the patentee’s rethuneration is 
an indispensable condition for extension. IlilVs Patent, In re, 1 
Moore, P.C.(N.S) 26S ; 9 Jur. (N.S.) 1209 ; 9 L.T. 101 ; 12 W.R. 26. Y 
{d) To entitle a patentee to a prolongation of the term of letters patent, he 
must s>itisfar‘torily establish the amount of his profits. Trotman's 
Patent, In re, L.K. 1 P.C. 118. Z 

(e) A patentee should preserve the dearest evidence of everything which has been 
paid and received on account of the patent. Whether or not bis remu- 
neration has been adequate, his furnishing 4 satisfactory account is a 
condition precedent to his obtaining an extension of his term. Adair's 
Patent, In re, 6 App. Cas. 176 ; 29 W.R. 746. ^ , A 

(2) /h/d. -Nature and Extent. 

(а) A patentee, in order to obtain a prolongation of the term of a patent, must 

satisfy the judicial committee by his accounts, in a manner which ad- 
mits of no controversy, what has been the amount of remuneration 
which, in every point of view, the invention has brought him, and it is 
his duty to frame the accounts in such a shape as to leave no doubt 
as to what the remuneration has been that he has received. Saxby's 
Patent, In re, 7 Moore, P.C. (N.S.) 82 ; L.R. 3 P.C. 292 ; 19 W.R.' 
513. B 

(б) When the patentee is also the manufacturer, the profits which he makes as 

a manufacturer, although not strictly profits of the patent, must yet be 
taken into consideration in estimating the amount of his remunera- 
tion. {Ibid,) t ^ C 

(c) A prolongation of the term of letters patent for seven years was granted, the 
invention being a meritorious one, and of great value as a raw mate- 
rial for the manufacture of paper ; no profit having been made either by 
the inventor or his assignees. The statement of accounts furnished 
being prima facie satisfactory, the petitioners were allowed to prove 
the merits of the invention before gomg into the accounts. Hough- 
Urn's Patent, In re, 7 Moore, P.G. (N.S.) 309 ; L.B. SrP.O, 461. 0 
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Sf~"Protlta made by the patentee {Concluded) . 

111. Extension of term of patent refused. 

(1) ioooniito not full and accurate. * 

{a) A petition for extension, and the aocounts furnisbed by the pate/itee not 
containing sufSiciently full and acourate informHtion in respect to the 
patent, or the remuneration received by him, the judicial committee 
declined to recommend a prolongation of the term. Clark's Patent^ 

• In rCt 7 Moore. P.C. (N.S.) 255. E 

(5) An account of profits and loss filed by a. patentee on his application for a 

prolongation of the term of letters patent being piima facie unsatisfac- 
tory, the judicial committee directed the question of accounts to be 
taken before considering the merits of the invention. Wield' s PaienU 
In re, 8 Moore. P.C. (N.S.) 300; L.R. 4 P.C. 89. F 

^ (c) The accounts of a patent not being satisfactorily explained, an application 

for extension of the term of the patent will be refused. {Ibid,) G* 

(2) loBuffioienoy of aocounts 

(a) Where the accounts filed by a pa^.entee showed not the result of the books, 
but the accountant’s correction of them, and where it also appeared 
^ that the books themselves had been kept in such a way that without a 
very long minute, and laborious investigation it was impossible to say 
whether he had been adequately remunerated or not that a 

. petition for prolongation must be dismissed. Lake's Patent, 60 L.J. 

P. 57 ; (1P.?1) A.C. 240-~P.C. H 

(6) The accounts of the patent not being satisfactorily explained, the applioa. 

tion for extension of the term of the patent was refused. (IbidJ) 1 

(3) AcoountB of cecelptB not filed. 

A petition for prolongation was dismissed on the ground that the proper 
aocounts had not been produced to show the remuneration of the 
patentee. Yates and Kellett's Patent, hire, 57 L.J. P.C. 1 ; 12 App. 

• • * Gas. 147— P.C. J 

6,—** Inadequately remunerated.” 

(1) Value of disoloBureB— Adequacy of patentee's remunepation— Duty of petitioner, 

(a) The first question arising on a petition for the extension of the term of a 
patent is the nature of the disclosure contained in the specification, 
and, for the purpose of determining this and its value to the public, 

I videnoe as to novelty and subject matter cannot altogether bo exclud- 
ed, though the detailed scientific ovidonoo usual in infringement 
aotions and petitions for revocation ought not to be allowed. It is the 
petitioner’s duty to bring before the Court at the outset all that may 
in any way afft-ct its judgment on these mittters, and not to leave it to 
bo brought out by ar. opponent. Tbe length to which the petitioner’s 
• • witnesHOK should he cross-examined, and the extent to which evidence 

of want of novelty or subject matter on the part of objectors should 
be admitted are in the discretion of the Court, having regard to the 
nature of each individual case ; but. as a ((cnerai rule, the Court will 
be satif-fied if the evidence for the petitioner shows a prima fade case 
for upholding the validity of the patent in these respects. The Court 
will pay special attention to the fact that the thing disclosed, though 
• minute compared with the sum total of previous knowledge, may be 
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6.—** iaaiequHtly mmuieniM^^-^OcMeiuded). 

ihe 81910 qua non of tbo ouooeBBlttl a^i^ofitioD of that knowledge, 
^ Johnson's Patent^ Jn re, (No. 3) 77 L*J. Oh. 787 ; (1909) 1 Oh. 114 ; 99 

L.T. 697 ; 26 Rep, Pat. Oas. 709; 34 T.L.R. 889, Parker, J. K 
(6) It IB only where the rale of disolosare largely exceeds the benefit derived by 
the patentee that he can be said to have been inadequately remunerat- 
ed ; and, in considering the adequacy of his remuneration, profits on 
corresponding foreign patents and profits which will probably be 
received in the future in respect both of those patents and of English 
patents, ought to be taken into account. A patentee petitioning for 
extension must prove that he has done everything possible to launch 
his invention on the British market. When the Comptroller opposes 
the extension of a patent on the ground that disadvantage would ensue 
to the traders of this country as compared with other traders, the 
Court must be supplied with proper statistics or other infotSQation4aB 
t to the nature and extent of the competition feared, and the facts must 

be proved in the usual way. (Ibid.) L 

• 

(2) laadeqnaie Mmaaeratloa. 

(а) An extension was granted for five years, the invention being of great merit 

and public utility, but the patentee* and his grantees baling received 
no remuneration in oonsequenoe of the originality of the patent being 
disputed at law. Smith's Patent, In re, 7 Moore, P.C. 1S8, M 

(б) Where circumstances showed a want of adequate remuneration, an extension 

of the term of letters patent granted for six years. Carr's Patent, In 
re, L.R. 4 P.C. 539 ; 9 Moore, P.C. (N.S.), 379. N 

(e) Term of letters patent for improvement in manufacturing gas tubes extended 
by the judicial committee, under ihe 5 & 6 Will. 4, o, 88, for six years, 
on the ground of the great merit and utility .of the invention, and the 
inadequate remuneration in oonsequenoe of litigation necessary for the 
protection of the patent ck^t. Bussell's Patent, In re, 2 Moore, P.C. 
496. * » • 0 

(£Z) Where the inventor, a mechanic, bad assigned his interest to the patentee, 

. his master, the judioiid ootmmittee, under the circumstances, made it 
a condition of their recommendation to the orown to prolong the term 
of the patent, that the assignee of the patent should secure the inven- 
tor an annuity during the period of the extension. {Ibid,) P 

16. (1) Where any patent has ceased owing to the failure of the 
0 1 patentee to pay any presorihed fee within the pres- ' 
lapwd patent. oribed time, the patentee may apply to the Controller 

in the prescribed manner for an order for the restoration of the patent. 

(2) Every such application shall contain a statement of the oiroum- 
stanoes which have led to the omission of the payment of the, prescribed 

fee. 

(3) If it appears from such statement that the omission was uninten- 

tional or unavoidable ^ and that no undue delay has occurred in the making 
of the application, the Controller shall advertise the applioation in the 
presorihed manner, and wichin such time as may be prescribed any parson 
mny give notioe of opposition at the Patent Offioe. * 
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(4) Where suoh notioe is given the Controller shall notify the appli- 
cant thereof. . 

(5) After the expiration of the prescribed period the Controller shall 
hear the case and, subject to an appeal to the Governor General in 
Council, issue an order either restoring the patent subject to any conditions 
deemed to be advisable or dismissing the application : 

Provided that in every order under this section restoring a patent 
such provisions as may be prescribed shall bn inserted for the protection of 
persons who may have availed themselves of the subject-matter of the 
patent after the patent had ceased. 

^ (Motes). 

C/oevoidsA/e.** 

(1) Introduced by whom 7 

* The word ** uDavoidable'* was introduced in S. 16, ol. (3) by the select committee 

(See the Report of the Beleoi Oommittee). Q 

(9) Why Introduced. 

The word unavoidable” was introduced to avoid the defect felt in the corres- 
ponding provision of the English Statute. {Ibid.) R 


Amenument of application or specification. 


17. (1) An applicant or a patentee may at any time, by request in 
Amendment ^ of writing left at the Patent Office and accompanied by 
the prescribed fee, seek leave to amend his application 
or specification, including drawings forming part there- 
disclaimer correction or explanation®* stating the nature 
of, and the reasons for, the proposed amendment. 


application or speoifi- 
cation by Oontroller. 


(2) If the application for a patent has not been accepted, the Con- 
troller shall determine whether and subject to what conditions (if any) the 
amendment shall be allowed. 


(3) In any other case the request and the nature of the proposed 
amendment shall be advertised in the prescribed manner, and at any time 
'within three months from its first advertisement any person may give notioe 
at the Patent Office of opposition to the amendment. 

(4) Where such a notice is given the Controller shall give notioe of 
the opposition to the person making the request, and shall hear and 
decide t^e case. 

(5) Where no notice of opposition is given, or the person so giving 
notioe of opposition does not appear, the Controller shall determine 
whether and subject to what conditions, if any, the amendment ought to 
be allowed. 


(6) The. decision of the Controller in either case shall be subject to 
an appeal to the Governor General in Council. 

41 —# 
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(7) No amendment; shall be allowed that would ma!ke the application 
or specification, as amended, claim an invention substantially larger than, 
or substantially different from, the invention claimed by hhe Application 
or specification as it stood before amendment. 

(8) Leave to amend shall be conclusive as to the right of the party 
to make the amendment allowed, except in case of fraud ; and the amend- 
ment shall be advertised in the prescribed manner, and shall in *all Oourts 
and for all purposes be deemed to form part of the application or specifi- 
cation. 

(9) This section shall not apply when and so long as any suit for 
infringement or proceeding before a Oourt for the revocation of the patent 

^ is pending. ^ 

(Notoa). 

1 . —** Amendment . " 

(1) in vbat oases. 

(а) A olerioal error in the eurolment of the speoifioatiou will bo ameoded. 

Bedmund, In re, 5 Buss. 44 ; 6 L. J. Ch. 183. * 8 

(б) Glerioal error, ooosistiag of the iosertion of the name of ** Charles’* instead 
* of George” in the enrolment of a patent, ordered to be amended. 

Dismore, In re, 18 Beav. 539. T 

(c) Instance of a patent amended and rosealed. Anon, Beam. Ord. 67. U 

(2) bisoretion of Judge under English Act. 

Where a Judge who hears a petition for revooation of a patent has in the 
exercise of his discretion given leave to the patentee, to apply for leave 
to amend the specification by disclaimer on certain terms, the Court 
of Appeal will not review the discretion thus exercised by the Judge in 
imposing terms. GeipeVs Patent, In re, 73 Ii. J. Ch, ‘il5 ; (lA04f 1* Ch. 
a39 ; 90 L.T. 70 ; 62 W.R. 339. Y 

2 . — Disclaimer.** 

(1) Dlsolalmer—Prlnolples. 

A disclaimer cannot be made use of for the purpose of converting a barren and 
an unprofitable generality in a specification into a specific practical 
description or to convert that which, upon the description . in the 
specification, is nol applicable to any one definite form into a desoripr- 
tion applicable to a specific and definite mode of proceeding, RafeUm 
v. Smith, 11 d.B. (N.8.) 471; 31 L.J.C.P. 102; 8 Jur. (N.8 ) 100, 
Affirmed. 11 H.L. Cas. 223; 20 C.B. (N.8.) 28; 35 L.J.C.P. 49; 13 
LT. 1. W 

(2) /h/il.— Effect. 

(a) A patentee having altered his specification by disclaimer, lodged a com- 
plaint against certain manufacturers for breach of an interdict granted 
anterior to the disclaimer i^Held, that the' patentee ought to have 
instituted a new action ; and that, although the instrument of the 
manufacturers was intended to execute the same work, it was no 
infringement; although it was cognate, it had not the.QharaoteriBtio 
feature of the patentee's invention. Dudgeon v. Tfipnipson, 8 App* 
Cas. 34. X 



43 


S, 17 ] Act II Of 1911 (INDIAN PAXENTS AND DESIDNS ACX). 

2,— ** DlBclalmet ’ ’^{Concluded). 

(6) The invention as it stood before the disoiaimer may have been neWi useful 
and legal, but it might not have been so under the altered specification. 
After the disolaitner the question of enforcing ihe old interdiat could 
not be entertained. (Ibid,) T 

(8) /6/if.— On aiBlgnment. 

A disclaimer will be valid notwithstanding the grantee, at the time he entered 
’ it, had assigned all bis interest in the patent. WallingUm v. Dale, 7 
£z. 888 ; 23 L. J. £z. 49. * Z 

(4) /h/dr.— OonilPuotloB. 

The plain language of the operative part of a disoiaimer is not to be controlled 
or modified by any introductory sentenoes with which t^e patentee 

^ may think fit' to preface such disclaimer. Oannvngton v. Nuttallf 40 

L.J. Gh. 739 ; L.R. 5 H.L. 205. A 

<5) /hid.— Explanation by. 

(а) The effect of a disclaimer is merely to strike out from the specification 

those parts of the machinery which are disclaimed ; it cannot be read 
* as explanatory of that which remains. Tetley v. Easton, supra. B 

(б) Any part of the provisional specification of a patent may be omitted in the 

» complete speoification, if there is no fraud and the effect of the re> 

mainder is not altered by the omission. All the claiming clauses 
may bo struck out of the specification of a patent by a disoiaimer, if 
there remain in the body of the specification words sufficiently distin- 
guishing what the invention is which the patentee claims. Timms 
v. Welch, 36 L.J. O.P. 200 ; L.R. I O.P. 192 ; 12 Jur. (N.8.) 316. G 

(6) Ibid., Verbal alteration by. 

• • •An alteration, verbal merely and not substaniive, by moans of a diHolaimor, 
will not make a patent void. {Ibid,) • D 

Correction or explanation.** 

Amendment by way of correction or explanation - Validity of Patent. 

A patent was granted for ** a teiescopo ladder for dooiostic and other pur- 
poses.*’ The invention oonHis'*ed of two distinct ladders of equal length, 
one drawing up out of the other by pulling a oord, both ends of which 
were attached to the inner or sliding ladder, which could be adjusted 
at any height by means of a lever bracket, on which any of the steps 
of the sliding ladder could rest, thus keeping the ladder fixed in its 
place. The specification claimed— (1) The two ladders occupying 

the space of one only. (2| The ready means of working by the oord. 

• • (81 The simple bracket lever by which the ladder is secured at any re- 

quired length.” The patentee afterwards obtained leave to amend his 
speoifioation and he amended it by striking out the whole of the 
claims numbered (l)r, (2), (3), and substituting for them the following 
as his claim The oombination in a telescope ladder as herein des^ 
oritied of means for raising, lowering, and stopping, all as herein 
described, and shown in accompany iug drawings.” In an action for 
« the infringement of the patent :—Beld upon the construbtion ot the 
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3.—" ComcUon or expimamtioa ‘'—{Ooneluded), 

whole speoifioation ns it stood before the amendment, that the claim 
^ was really for a combination, and that consequently, the amendment 

was only a correction or explanation ” and did not make the specifi- 
cation, as amended, claim an invention substantially larger than or 
substantially different from the invention claimed by ** the original 
Bpooiflcation,-* and that consequently the amendment did not render 
the patent invalid. Kelly v. Ueathmarit 60 L. J.Ch. 22 ; 46 Gh.D. 266 
63 L.T. 617 ; 39 W.R. 91. * B 

18. In any suit for infringement of a patent or proceeding before a 
Amendment of Court for the revocation of a patent the Court may by 
specification by the order allow the patentee to amend his specification by 
way of disclaimer in such manner, and subject to sut^ 
f'erms as to costs, advertisement or otherwise, as the Court may think fit ; 

Provided that no amendment shall be so allowed that would make 
the specification, as amended, claim an invention substantially larger than * 
or substantially different from, the invention claimed by the specification 
as it stood before the amendment, and where an application for such an 
order is made to the Court notice of the application shall be given to the 
Controller, and the Controller shall have the right to appear and be 
heard.^ 

(Notes). 

Notice.* ••be beard,** 

DlMlaimer^Presenee of Comptroller-^CoBts of Comptroller. 

Id a moMon to amend letters patent by disclaimer a^tioe of the motion must 
be served upon the Gootroller of Patents, and the motion must be duly 
advertised. In such a case the Court has jurisdiction to ordej tjhe 
• oostB of the ControUer, should he appear at the hearing of the motion, 

to be paid by the applicant. Klaher and Steinberg^ Patent, In re, 77 
L. J.Ch. 669 ; (1908) 1 Oh. 847; 99 L.T. 87; 24 T.L.R. 362. 482; 25 
Rep. Pat. Gas. 334 — Neville, J. F 

In the absence of special oiroumstancos the Gourt imposed upon the patentee, 
as a term of his being permitted to amend, that no action for an in- 
junction should be brought by him for infringement of the patent in 
respect of any article made prior to the date of amendment, unless 
the patentee should establish to the satisfaction of the Court that his 
original claim was framed in good faith and with reasonable skill and 
knowledge. Oeipal'a Patent, In re, (78 L.J., Gh. 47 ; (1908) 2 Ch. 716). 
Followed, {Ibid.) 0 

19. Where an amendment of a specification by way of Uisolaimer, 
Restriction on re- correction or explanation has been allowed under this 
oovery of damages. Act, no damages shall be given la any suit in respect 
of the use of the invoution, before the disclaimer, correction, or explanation, 
unless the patentee establishes to the satisfaction of the Court that his 
original claim was framed in good faith and with reasonable skill and 
knowledge.^ 
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(Notes). 

1.—'' Original claim. . . .knowledge.** 

Original elaim framed in good faith and with reasonable •kill and knowledgt. 

Where, in an action for infringement of their patent, patentees have amended 
the original specification by way of disolaimer and established at the 
trial their claim for an infringement of the amended specification as 
it stands, the Court will not, for the purpose of certifying that the 
« original specification was framed in good faith and with reasonable 
skill and knowledge read the erased jportions of the specification ; to do 
so would be in efiect to allow the plaintiffs to raise a fresh issue after 
judgment. Jandus Arc Lamp Co. v. Arc Lamps^ Ltd., 92 L.T. 447 ; 
22 Rep. Pat. Gas. 277 ; 21 T.L.R. dOS^Kekewich, J. H 

20. (1) There shall be kept at the Patent Office a book called the 

Register of Patents ^®6i8ter of Patents wherein shall be entered the names^ 
and addresses of grantees of patents, notifications of 
assignments and of transmissions of patents, of licenses under patents, and 
of amendments, extensions, and revocations of patents, and such other 
matters affecting the validit*y or proprietorship of patents as may be 
prescribed. 

(2) The register of inventions and address book existing at the com- 
mencement of this Act «*haU be incorporated with, and form part of, the 
register of patents under this Act . 

(3) The register of patents shall be prima facie evidence of any 

matters by this Act directed or authorised to bo inserted therein 

■ 

(4) Copies of deeds, licenses and any other documents affecting the 
proprietorship in any patent or in any license thereunder, must be supplied 
to the Controller in the prescribed manner for filing in the Patent Office, 
and, unless such copies have been so supplied, such deeds, licenses or other 
documents shall not be received as evidence of any transaction affecting a 
patent. 

(Notea). 

/. — ** The register of patents . . . . inserted therein, ** 

S. 14, lot Y of 1888 -Entry in register— Certified copies— Evidentiary valae. 

By S. 14 of Aob V of 1888, every eubry in the register of iDventions and every 
dooumeut entered and recorded in the register is to be deed foe the 
purposes of the law of evidence for the time being in force to be a 
public document. 4 A.L J.R. 11 (12). I 

Therefore, under the provisions of the Bvidenoe Aot the certified copies were 
' admissible in proof of the entries. {Ibid.) J 

Crown. 

21. Subject to any conditions which the Governor General in 
Patent to bind Council may have imposed, a patent shall have to all 

Orown. intents the like effect as against His Majesty as it has 

against a subject : 
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Provided that the officers or authorities administering any depart- 
ment of the service of His Majesty may, by themselves, their agents, con- 
tractors or others, at any time after the application, use the invention for 
the services of the Crown on such terms as may, either before or after the 
use thereof, be agreed on, with the approval of the Governor General in 
Council, between those officers or authorities and the patentee, or, in de- 
fault of agreement, as may be settled by the Governor General in Council 
after hearing all parties interested. 

Compulsory Licenses and Revocation, 

22. (1) Any person interested may present a petition to the 

Compulsory lioen- Governor General in Council, which shall be left at 
ses and revboation. the Patent Office, together with the prescribed fge, 
*^alleging that the reasonable requirements of the public with respect to a 
patented invention have not been satisfied, and praying for the grant of a 
compulsory license, or, in the alternative, for the revocation of the patent. 

(2) The Governor General in Council shall consider the petition, and 

if the parties do not come to an arrangement between the&selves the 
Governor General in Council may, as he thinks fit, either dispose of the 
petition himself or refer it to a High Court for decision. • 

(3) The provisions of sub-section (4) of section 15, prescribing the 
procedure to be followed in the case of references to the Court under that 
section, shall apply in the case of references made to the Court under this 
section. 

(4) If the Governor General in Council is of opinion, or, where a 
reference has been made under sub-section (2) to a High Court, thut Cdurt 
find^, that the reasonable requirements of the public with reference to the 
patented invention have not been satisfied, the patentee may be ordered 
to grant licenses on such terras as the Governor General in Council or tte 
High Court, as the case may be, may think just, or, if the Governor 
General in Council or the High Court is of opinion that the reasonable 
requirements of the public will not be satisfied by the grant of licenses, the 
patent may be revoked by order of the Governor General in Council oir 
the High Court : 

Provided that an order of revocation shall not be made before the 
expiration of four years from the date of the patent, or if the patentee 
gives satisfactory reasons for his default. « c 

(5) For the purposes of this section the reasonable requirements of 
the public shall not be deemed to have been satisfied — 

(a) if by reason of the default of the patentee to manufacture to an 
adequate extent and supply on reasonable terms the patented 
article, or any parts thereof which are necessary fer its elj^oient 
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working, or fco 6arry on the patented process to ah adequate 
extent or to grant licenses on reasonable terms, any existihg 
trade or industry, or the establishment of any new tmde or 
industry in British India is unfairly prejudiced, or the demand 
for the patented article or the article produced by the patented 
process is not reasonably met ; or 


(b) if any trade or industry in British India is unfairly prejudiced 
by the conditions attached by the patentee before or after the 
commencement of this Act to the purchase, hire, or use of the 
patented article or to the using or working of the patented 
process. 

(6) An order of the Governor General in Council or of the High Court 
directing the grant of any license under this section shall, without pre- 
}udioe to any other method of enforcement, operate as if it were embodied 
in a deed granting a license and made between the parties to the 
prbCeeding. 


28. (1) At any time not less than four years after the date of a 
Revocation of Patent granted under this Act, any person may apply 


patents worked out 
side British India ^ 


to the Governor General in Council for the revocation 
of the patent on the ground that the patented article 
or process is manufactured or carried on exclusively or mainly outside 
British India. 


(2) The Governor General in Council shall consider the application, 
and, if after inquiry he is satisfied — 

(a) that the allegations contained therein are correct ; and 

{b) that the applicant is prepared, and is in a position, to manu- 
facture or carry on the patented article or process in British 
India ; and 


(c) that the patentee refuses to grant a license on reasonable 
terms, 

then, subject to the provisions of this section, and unless the patentee 
proves that the patented article or process is manufactured or carried on 
to an adequate extent in British India, or gives satisfactory reasons why 
the article or process is not so manufactured or carried on, the Governor 
Generali* in Council may make an order revoking the patent either — 

(i) forthwith ; or 

(ii) after such reasonable interval as may be specified in the order 
unless in the meantime it is shown to his satisfaction that the 
patented article or process is manufactured or carried on 

* within British India to an adequate extent. 
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(3) No order revoking a patent shall be made under the last sub- 
seotion whioh is at variance with any treaty, convention, arrangement or 
engagement with any foreign country or British possession. 

(4) The Governor General in Oouncil may, on the application of the 
patentee, extend the time limited in any order made under sub-section (2), 
clause (ii), for such period not exceeding two years as he may specify in a 
subsequent order, or revoke any order made under sub-section (2), clause 
(ii), or any subsequent order if sufficient cause is in his opinion shown by 
the patentee. 


(Notes). 

Revocation . . . .British India. 
c(l) Beasoii for introdnotion of section. 

The prooeediDgs in the Ooonoil show that a BUggestion was made that the pro- 
vision of the English Act (8. 27) whioh allows the revooation of ^ 
patent on the ground that the patented article is manufactured ezclu- 
Bively or mainly outBide the United Kingdom ehould be introduced 
into the Indian law. The Member in charge of the fBill held out 
little hope for the insertion of any such clause but the same was vehe- 
mently advocated by two Hon’ble Members. One of them Mr. Bubba 
Bao said that the question is ** whether persons who take out a*patent 
should be permitted to manufacture articles abroad and import them 
freely into this country, simply because they have secured a patent 
here, or whether they should be required to work the patent exclu- 
sively or mainly in this country. This is an important question 
. which has a great bearing on the future prosperity of this country. 
It is estimated that in the United Kingdom, where the now law requi- 
ring the patent to be worked in that country has been in force for the 
last three years, nearly if not more than, a million sterling fia^ tfeen 
« invested in land, plant, and buildings, British Manufacturers have been 

enabled by this provision to secure licenses from foreign patentees on 
equitable and reasonable terms. I submit that a similar provision in 
the present Bill would secure similar advantages to this country. No 
doubt conditions here are different from those prevailing in England ; 
but when we consider that our industrial position is rather at a low 
ebb such a provision will ba of immense advantage to India. In fact, 
I submit that it would give an impetus to the industries and manu-' 
faotures of this country an! that it woul d make it easy for Indian 
manufacturers to obtain licenses for patents now proposed to be 
worked in foreign countries. I, therefore, venture to submit that 
this provision is imperatively necessary for this country.’’ The 
other member, the Hon’ble Mr. Madge spoke to the following 
effect: — **From what I have been able to gather and read po 
the subject, among the reasons which entered into the minds of 
those who framed this clause were the facts that owing to the lower 
labour wages of Belgium, Germany and France, a large number of 
products were dumped at home at cheaper rates than they could be 
produced in Britain. Now it may be said .that because in this country 
the labour wages is even lower than in Europe, arguments of that kind 
could not apply to a oountey like India. . But as a mi^tSr of fact those 
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I Revocmtion British Indim **^(Ooncluded), 


of U8 who read trade quotatioDS will find that a great many of the 
artiolee manufactured and brought from abroad oould be produced in 
this country if some better .protection were ajSorded in this country. 
I am not an expert on this question, and I do not want to dilate upon 
it, but I haVe found<~I have enquired amongst those who have more 
interest in the matter than I myself, and they have found, that our 
industries are not suffioiently protected and that a great deal is brought 
from abroad that might be, made here, and that one of the avenues 
from which this evil creeps upon the country is the patent law. If that 
be so. I am sure the Hon'ble Member would confer a great favour 
upon our small Oaptains of industry if we give some attention to the 
doubts that 1 have tried to express.’* (Proceedings in Council). K 


Seotton intpoducee pelDelples of English law. 

This section introduces the principle of S. 27 of the English Statute undcur 
which the Patent is liable to revocation if it is not worked in the 
. country but subject to certain restrictions which would ensure that the 

patent shall not be revoked unless there is some reasonable prospect of 
its being worked in India. [See Report of Select Gommittea.] L 


24. 


A patentee may at any time, by giving notice in the prescribed 


Power of Oon- 
trolleV to revoke sur- 
rendered patent. 


manner to the Controller, offer to surrender his patent, 
and the Controller may, if after giving notice of the 
offer and bearing all parties who desire to he heard he 


thinks fit, accept the offer, and thereupon make an order for the revocation 
of the patent. 


25. A patent shall be deemed to be revoked if the Governor General 
in Council declares, by notification in the Gazette of 
India, the patent or the mode in which it is exercised 
to he mischievous to the State or geberally prejudicial 

Legal Proceedings, 

26. (1) Revocation of a patent ^ in whole or in 
part may be obtained on petition to a High Court 
on all or any of the following grounds, namely: — 

(a) that any invention included in the statement of claim is of no 
utility ; 

(b) that any invention included in the statement of claim was not, 
^ * at the date of the application for a patent, a new invention 

within the meaning of this Act ; 

(c) that the applicant was not the true and first inventor thereof 
or the assign or legal represenbative of such inventor thereof ; 

( d) that the original or any amended application or specification 
* does not fulfil the requirements this Act ; 

42— df 


Revocation of 
pa'bebt * on public 
grounds. 

to the public. 


Petition for revo- 
cation of patent. 
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(d) that the applicant has knowingly or fraudulently included in 
the application for a patent or in the original or any amended 
• specification, as his invention, something which was not new 
or whereof he was neither the inventor nor the assign nor the 
legal representative of such inventor ; 

(/) that the original or any subsequent application relating to the 
invention, or the original or any amended speoifioatjon, con- 
tains a wilful or fraudulent mis-statement ; 

(p) that a part of the invention or the manner in which a part is 
to be made and used as described in the original or any 
amended specification, is not thereby sufficiently described, 
and that this insufficiency was fraudulent or is injurious to thp 
public. 

(2) A petition for revocation of a patent may be presented — 

{a) by the Advocate-General or any person authorized by him ; or 
(h) by any person alleging — « 

(i) that the patent was obtained in fraud of his rights, or of the 
rights of any person under or through whom he claims ; or 

(ii) that he, or any person under or through whom he claims, 
was the true and first inventor of any invention included in 
the claim of the patentee ; or 

(iii) that he, or any person under or through whom he claims 
an interest in any trade, business or manufacture, had pub- 
licly manufactured, used or sold, within British India, 
before the date of the patent, anything claimed b^ Jibo 
patentee as his invention, 

(3) The High Court may, irrespective of any provisions of the Code 
V of 1908. of Civil Procedure, 1908, in this behalf, require any person, other than the 

Advocate-General or any person authorized by him, applying for the revo- 
cation of a patent to give security for the payment of all costs incurred or 
likely to be incurred by any person appearing to oppose the petition. 

(Notes). 

(N.B.-' See notes under Bs. S A 3, supra.] 

I,--** Revocation of patent** 

(1) Act Y of 1888, B. 80->-Re8pondeDt ihoving^ause by affldaviti-lune directed to 
be tried— Oivi/8 of proof at trial. * « 

The applicant obtained a rule under S. 30 of the Repealed Act V of 1888 {Of* 
present section) calling upon the respondent to show cause that he 
bad not acquired exclusive privilege in a certain invention. The res- 
pondent showed cause against the rule by affidavits, but the Court 
instead of discharging the rule, directed the issue to be tried. jBfefd— 
at the trial, the onus of proof lay on the respondeat. 10 C^W.N. 985. 
Bee also 17 A. 490. * M 
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Revocation of patent* *^{C(meluded). 

(*j) 8. iot XY of 18S9— Ipplieatioii bp Jioomee andeP'-Llcentee and petitioner 
under Patent Aot having identical interest. ^ 

A person who oooupies the position of a lioensee and has undertaken to manu- 
facture maobines as being the subject of an invention which has been 
patented, and so to make a profit out of the patent, must be taken as 
having admitted the validity of the patent, and as being a person who 
cannot as between himself and the patentee, dispute the validity or 
novelty of the invention or any other oiroumstanoes which go to make 
a valid patent. In this case, the petitioner on the record in a proceed- 
ing under 8. 24 of Aot XV of 1859 was found to have no real interest 
in the matter apart from that of the licensee, and therefore the petition 
was dismissed, having been taken in reality to be that of the licensee. 
In the matter of Aot XV of 1859, 15 0. 244. N 

27. (1) Notice of any petition for revocation of a patent undef 

section 26 shall be served on all persons appearing from 
, Notice of proceed- the register to be proprietors of that patent or to have 

e8ted.°^^”°*^^^° shares or interests therein, and it shall not be neces- 

sary to l^erve the notice on any other person. 

(2) The notice shall be deemed to be sufficiently served if a copy 
thereof is sent by post in a registered letter directed to the person and 
place for the time being stated in the register. 

28. (1) A High Court may, if it thinks fit, direct an issue for the 

trial, before itself or any other High Court, or any 
tria^**boforo*^ District Court, of any question arising upon a petition 

Oourts. to itself under section 26, and the issue shall be tried 

accordingly. 

' * (2) If the issue is directed to another High Court, the finding shall 
be certified by that Court to the High Court directing the issue. 

(3) If the issue is directed to a District Court, the finding of that 
Court shall not be subject to appeal, but the evidence taken upon the 
trial shall be recorded and a copy thereof, certified by the Judge of the 
Court, shall be transmitted, together with any remarks which he may 
think fit to make thereon, to the High Court directing the issue, and the 
High Court may thereupon act upon the finding of the District Court, or 
dispose of the petition upon the evidence recorded, or direct a new trial, 
as the justice of the case may require. 

29. (1) A patentee‘s may institute a suit in a District Court ^ 

8 *t8 for infrin e jurisdiction to try the suit against any person 

me^'of patents.i who, during the continuance of a patent acquired by 
him under this Act in respect of an invention, makes, 
sells or uses the inventibn without his license or counterfeits it, or imita- 
tes^ it. 

(2) Every ground on .which a patent may be revoked under this Act 
shall be available by way of defence^ to a suit for infringementr. 
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/.— Salts tor intriagemeat of patents. 

(1) Infringement of Patent. 

(a) A patent privilege may be infringed in several ways— 

(i) By making or manufacturing artiol^ for use or sale by means of the art 

which has been invented by the patentee, or by using, exercising, or 
putting the art in practice, to the prejudice of the patentee in any other 
way. 

(ii) By vending or selling articles made in violation of the patent privilege. 

(iii) By making for use or sale, or vending articles which counterfeit, imitate, 

or resemble articles made in pursuance of the invention. 

(iv) By counterfeiting or imitating the invention in any other way (Hind- 

march's Law of Patents). « 

• (b) A patent is a privilege granted by the Grown, but as against subjects only, 

and not against the Crown ; and hence the Grown may, by its officers, 
servants, or agents, use a patent process without compensating the 
patentee ; but this does not extend to a tradesman who contracts to do 
work for the Grown, and in doing ileuses the patent process, he becomes 
liable to the patentee. Dickson v. London 8. A. Oo., 1 Apg, Gas. 632. 0 

(c) To manufacture abroad according to a process patented in India, and then 

import the substance for sale in India, is a violation of the patent. 
Von Hyden v. Neustadt, 14 Gh. D. 230. * P 

(d) Also, importing of such an article, though not for sale yet for the purpose 

of experiment or instruction, is a user for advantage and an infringe- 
ment. United TeU^Jwne Oo. v. Sharpies, 29 Gh. G. 164. Q 

{e) Any one who uses what is an infringement of a patent is liable, though he 
was only an agent or servant of another who is not himself sued. 
Thus, the captain of a vessel fitted with pumps which were an infringe- 
ment of the plaintiff’s patent, was held liable, although be^'w&s' not 
owner of the vessel. Adair v. Young, 22 Gh. D. 13. R 

if) Posting at a foreign post-office a parcel addressed to a trader in Loudon 
containing an article patented in England does not constitute an 
infriugement of the patentee's rights on the part of the sender. Badische 
Anilin and Soda Fabtik v. Henry Johnson <& Co., 13 T.L.R, 344. 

(2) Evidence. ^ 8 

(i) What must be fboved. 

(a) In order to obtain an injunction against violation of a patent, the party 
must, at the time of applying, swear as to his belief that he is the 
original inventor. Hill v. Thompson, 8 Her. 622 ; 17 R. R. 156. T 

(5) In a suit to restrain the sale of a patented article, it is incumbent on the 
plaintiff not only to prove the sale, but to prove that shetarticle was 
not made by himself nr bis agents. Betts v. Willmott, L. R. 6 Gh. 
289; 25 L. T. 188 ; 19 W. R. 369. D 

(c) On an application for an injunction to restrain the infringement of a patent, 
the party must swear, that at the time of making the application he 
believes that at the date of the patent the invention was new, or had 
not been previously known or used in this kingdom. Sturz v. De La 
Bus, 5 Russ. 822 ; 7 L. J. (O.B.) Ch. 47 : 29 R. R. 24. * Y 
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I. — Saits for htMagement of pattttts”-^{C<mtmued). 

(ii) Patent ACXiON—Oinw. 

(a) The burden of ehowing that the plaintiff has a cause of action^ies upon 

him in a patent case just as much as in any other case.* Saccharine 
Corporation, Limited v. Wild, (1903), I 0. 410. W 

(h) There is machinery lb the courts by which, within certain well-defined 
limits, he can interrogate his opponent, if, and so fat as, the principles 
• upon which procedure is regulated in a country do not enable a plaintiff 

to make out his cause of action from the lips of the defendant, the for- 
mer must simply acquiesce in the burden that rests upon him. (Ibid*) X 
(c) When it is shown that a patent was granted the burden of proving that it 
had determined lies on the defendant. 4 A, L. J. 11. Y 

(iii) Evidence as to identity of process. 

The opinion of scientific witnesses as to whether there has or has not been an 
infringement ought to be allowed. Seed v. Higgins, 8 U.L. Gas. 550,*Z 

(3) Patent— Leave to withdraw action for infringement of patent, on what terms 
aliowed. 

A sued B for an injunction to restrain B from infringing his letters patent for 
an invention. * B delivered his defence with particulars of objection, 
and A then delivered his reply. B gave then a notice of an application 
for leave to amecd his particulars by stating certain alleged defects 
in the specification, but abandoned the application. But this notice 
showed plaintiff that he must correct his patent. A applied for leave 
to withdf fcw the suit. Held that A should be given leave only on his 
undertaking! not to sue B in respect of the infringement alleged in the 
suit, and paying the costs of the suit, including the costa of the parti- 
culars of objection. Robertson v. Piirdey, (1906) 2 Oh. 615. A 

(4) When no action llefi. > 

No action lies for a declaration of the invalidity ol letters patent already expired, 

, ^ « where no legal right of the plaintiff has been infringed. North Eastern 

Marine Engineering Company v. Leeds Forge Company, (1906) 1 
Oh. 324. B 

REMEDIES. 

A.-INJUNCTION AGAINST INFRINGEMENT. 

I.— Injunction when granted 

(1) General pplnolples. 

Upon the iiiva^sion of pat. Mit/ighr., tho p.irty complaining has a right to the 
protection of an injunction, although the other party may promise to 
commit no further infringement, and may offer to pay the costs of 
preparing the bill ; and if the defendant do not, after injunction obtain- 
ed, offer to pay the costs of it, the plaintiff may bring the suit to •a 
hearing, and will be entitled to the costs of the suit. Quaere, whe- 
ther in suoh a case, the Court will give an account of damages Oeary 
» * V. Norton,! De G. & Sm. 9. C 

(2) Protection of patent rights. 

(a) In an action to restrain the infringement of a patent, a perpetual injunction 
will be granted when the validity of the patent and the fact of the in- 
fringement are established, if there is a probability of the infringe- 
ment being repeated. Bridson v. M'Alpine, (1846) 8 Beav. 229. 
Proctor V. Bayley (1889)42 Cb. D. 390, C.A. See Lyon v. Newcastle- 
upon- Tpne Corporation, (1894) 11 B.p.0.^218. 0 
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Suita for infriagemeat of pMteata {Continued)* 
BEMEDIE S — iContimed ) . 

• A.— INJUNCTION AGAINST INFRINGEMENT— (Oon^WMied). 

I .—Injunction when granted— (Concludeci). 

(6) Where a patent is infringed, the pateniN has a prima/acie case for an in- 
ju notion, for it is to be presumed that an infringer intends to go on 
infringing, and also, where there has not been any infringement but an 
intention to infringe is shown, an injunotion will be granted (Proctor v. 
Bayley, eupra, pdt Cotton, L.J. at p. 898 ; and see Dunlop Pnewmatio 
Tyre Co, v. Neal, (1899) 1 Oh. 807. B 

(3) Before infringement. 

(a) A patentee oan sustain an aotiou for an injunotion to restrain a threatened 

infringement of his patent, even if no actual infringement has taken 

• place. Frearson v. Loe, 9 Oh. D. 48 ; 27 W.R. 188. F 

(6) When articles which are subject of a patent are made without a license 
from the patentee simply for the purposes of bona fide experimentsi 
those who so make them are not neo tssirily liable to an action ; but 
when they are made and used for profit, or with the object of obtain- 
ing profit even to a limited extent, such making and using constitute 
an infringement of the patentee’s rights, and will be restrained by 
injunction. (Ibid). G 

(4) When patent has expired. 

Injunction generally granted to restrain the sale both before and after the term 
limited by the patent, of machines piratically manufactured, while 
the patent was in force. Crossley v. Derby Oas Light Co., 1 Russ and 

M. 166. See also S.G., 4 L.J. Oh. 25. H 

% 

II.— Injunction when refused. 

(1) Perpetual injunotion. ^ 

{a} An injunction cannot be granted in respect of a patent which has expired. 
Saccharin Corporation, Ltd. v. Quincey, (1900) 2 Ob. 246, 249. I 

(b) So also when an action is brought immediately before the expiration of a 

patent, an injunction will, as a general rule, be refused. Betts v. 
Qallais, (1870) L.R. 10 Eq. 392 ; see Welshach Incandescent Qas Light 
Co., Ltd. V. New Incandescent {Sunlight Patent) Oas Lighting Co,, 
Ltd., (1900) 17 R.P.O. 237, 254 ; but compare Crossley v. Beverley, 
(1829) 1 Buss. & M. 166, n (where a defendant, who had a large, 
stock of pirated articles ready to be thrown on the market as soon as 
the patent expired, was restrained). J 

•(2) Trade name— Similarity— ** Likely to deceive "—DesoriptiYe or fancy name— 
Seoondary meaning— Injunction. 

The plaintiff Oompany having commenced busineos and brought in 1902 the 
rights of a patentee called Booth who invented and patented in 1901 a 
peculiar cleaner of dust, etc., from carpets by 'suction caused by a 
vacuum, the suction operating through pipes the nozzles of which 
were moved over theoarpets, and the dust oolleoted b> means of suotipn 
being carried outside the building ... in some reoeptable of the 
maohine* and who called the cleaner 'vacuum cleaner * and the method 
'vacuum oleaning* sought to restrain by injunotion the defendant 
Company, who having started basineBS in 1906 boughtf the rights of 
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I,—" SaltM tor inMagomeot ot pMtoata”—{Contmuedt. 

REMEDIES — (Continued ) . 

A.— INJUNOTIOM AGAINST INFRINGEMENT— (OontinttMl). 

II.— Injunction when refused- (ConcItuM). 

another patentee called Birtwisle who invented and patented in 1904 
a new vaouam cleaner which also acted by means of saotion created 
by a vacuum through pipes and nozzles but being different in material 
parts from Booth’s prooess and being more advantageous than Booth’s 
was held not to be an infringement of Booth’s patent, from using their 
(Defendants’) name or any name of which ’ Vaounm cleaner ’ formed 
a part, on the ground of deception and possible deception from similar- 
ity of Company name : 

JSTefd, that plaintiffs were not entitled to an injunction for the following rea- 
sons : — (i) The inventor (Booth) must have known, when he applied* 

a generic description to his machinery and his prooess that other 
people might devise and bring upon the market other means of vacuum 
— cleaning not protected by his patent— in fact different species of the 
same genus * Vacuum cleaner ’ was merely; a * descriptive’ and not a 
' * fancy’ name, which had not acquired in the market any secondary 

meaning, viz., that it was a cleaner which belonged to and was sold by 
the plaintiffs ; (ii) plaintiffs also licensed for consideration several 
subsidiary independent companies of various names to sell their 
’vacuum cleaners;’ (iii) the owue of proof with regard to the existence 
of a secondary meaning for descriptive terms and phrases is very heavy 
on those who assert it and is not easily discharged ; (iv) there was no 
such proof in the case ; and (v) and there was no proof that any one 
was deceived or that defendant deceived any one. 

Heidi ill considering whether a name (of a company) is likely to deceive, 

. » « having regard to the existence of a similar name on the Begister 

(Patent Begister) the principles which are applicable in ordinary cases 
of passing off, where the question is whether a trade name or a trade 
description, etc., is or is not likely to deceive, ought to be taken as a 
guide. {Cellular Clothing Qiytrvpany v. Maxim and Murray^ (189ii) 
A.G. 396, 346, Followed ; British Vactmn Cleaner Coy.i Ltd, v. New 
Vacuum Cleaner Coy,, Ltd,, (1907) 9 Ch. 319. K 

III. Injunction when suspended. 

Suspending the injunction pending an appeai. 

(а) The operation of the injunction may be stayed pending an appeal. Kaye 

V. Chubb d Sons, (1886), 4 B.P.O. 23 ; Ducketts, Ltd, v. Whitehead, 
(1896) 12 B.P.O. 187, 191. L 

(б) But as a general rule, an application for this purpose will be refused, even 

' ' where a stay would be for the benefit of the public. See Otu> v. Steel, 

(1866) 3 B.P.O. 109, 121, C.A ; Proctor v. Dennis, (1887) 4 B.P.C. 
333, 363, O.A ; and see National Opalite Glazed Brick and Tile Syndi- 
cate, Ltd, V. Ceralite Syndicate, Ltd,, (1896) 13 B P.G. 649, 658; Lyon 
V. Goddard (8), (1893) 10 B.P.O. 348, O.A. ; In Hopkinson v. St, James 
and Pall Mall Electric Light Co„ Ltd,, (181^3) 10 B.P.O. 46. the 
operation of the injunction was stayed by agreement on the ground of 
' ' public convenience. M 
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1.—" Suita tor laMagomeat ot pateiUa”—(C(mehtded). 

remedies — (;Cmclu4e(Xf . 

• A.— IKJUMOTION AGAINST INFBINGBMBNT-piConetudtfd). 

III.— Injunction when suapeniei— {Concluded). 

(c) Where the injunotion is stayed the defecdact ia usually required to keep an 
account, or give security, and to enter the appeal forthwith. National 
Opalite Glazed Brick and Tile Syndicate, Ltd. v. Ceralite Syndicate, 
Ltd., supra. See also Hopkinson v. St, Ja'^es and Pall MM Electric 
Light Co., Lid., sjipra; ^Ducketts, Ltd. v. Whitehead, supra. N 

• DAMAGES.” 

(1) Oeneval priDoiplei. 

(а) The plaintiff in a patent action is, 'strictly speaking, entitled to recover such 

an amount of damages as will fairly compensate him for the injury 
which he has sustained by reason of the wrongful acts of the defendant 
* proved at the trial. The measure to be applied in assessing damages 

for infringement of a patent is the pecuniary loss actually sustained 
by the patentee through the infringement, and no more. Bagot PnetC- 
matte Tyre Co. v. Clipper Pneumatic Tyre Co., (1901) 1 Oh. 122. 0 

(б) In order to recover substantial damages iA a patent action, it will be neces- 

sary for the plaintiff to give <!Uoh evidence as will enable the Court to 
estimate the extent of the loss and injury which he has sustained ; and 
in the absenc:) of such evidence, the plaintiff is not entitled to more 
than nominal damages. Minter v. Mover, I Webs. R. 138: P 

(e) The damages are lo some extent matter of calculation by taking aif account 
of the profits, which have arisen from the use of the invention, from 
the person who has pirated the same. 

(c-1) Where a patentee has beeu in the habit of granting licenses at a certain 
royalty, the measure of damages will be the amount of royalty which 
ought to have been paid, but it will not include a manufacturing profit. 
Penn V. Jac/c, L.E. 5 Eq., 18; 2 All. 368; 116 P.R. 1889; 

1896. *' * Q 

{d) A plaintiff cannot pray for an account of profits and fog damages. He must 
elect between the two remedies. R 

(2) Si. 28, 84, Act XY of 1869— Bultf op Inffingement of patent— Meainre of 
damage!— Asoertaininent of damages before decree. 

In a suit for damages for infringement of a patent, ibe measure of damages, 
where the plaintiff has beeu in the habu of licensing other persons to 
use his patent at a fixed royalty, would be the loss of suoh royalty^ 
sustained by him from the date of infringement. When, in a suit for 
damages for infringement of a patent, the defendant pleads want of 
novelty, but omits to meotion, in his statement the places where the 
invention was publicly used prior to the date of plaintiff's petition for 
leave to file the specification, he cannot adduce evidence that the 
invention was publicly used in suob places. The plaintifi’is fiot bound, 
in such a case, to call upon the defendant, before trial, to supply parti- 
culars as to such places, nor can the plaintiff’s omission to do so give 
the defendant the right to adduce such evidence. Held, further, that 
when, in suoh a case, the Court decides tdial the plaintiff is entitled to 
damages, it must assess the same in the first instance, so that they 
may become part of the decree, and must not leave them to be aioer- 
taiqed at the time of the execution. Sheen v. Johnaon,**! A. 368. 8 
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2.—“ Patentee. " 

— * 

Who may lue. 

(а) Aa exolasive lioensee of a patent has a right to use the name of a ^ateutee 

to restraio any infringement of the patent, and an interlocutory injuno- 
tion for that purpose will, in a proper case, be granted. Renard v. 
Levinstein, 2K,& M. 628 ; 11 L.T. 766 ; 18 W.K. 882. T 

(б) A lioensee of a patent from the inventor is entitled to maintain a suit for its 

infringement. 4 A.L.J. 11. U 

a.--** DisMbt conrf* 

Dittriot ” and ** Dlitriot Court,’* meanings of. ^ 

The expression ** District Court,’* includes High Court in the exercise of its 
ordinary original civil jurisdiction. 12 C.W.N. 446. Y 

MakeSt sells or uses the invention without his iicense or counter^ 
ieits it, or imitates. ” * 


jl) Application of known principles. 

It is not open to any person under the patent laws to appropriate a principle 
though any pa^^ticular application of a principle may be entitled to 
% proteocion. Whore a bicycle tyre embodied an essentially different 
application of the same principle as was involved in a patented tyre, 
it was held that there was no iufriugement. Pneumatic Tyre Co. v. 
• Tubeless Pneumatic Tyre and Capon Heaton, Ltd., 16 Bep. Pat. Gas. 

^ 77; 15 T.L.B. 105. W 

(2) Infringement of one of several parts. 

(а) Where a patent is for an invention consisting of several parts, tl^e imitation 

of any part of the invention is an infringemeul of the patent. Smith 
V. L. cVN,W. Ry., 2 El. & Bl. 69 ; 17 Jur. 1071. X 

(б) An infringement of any part of a patent process is actionable, if that part is 

» ^ • of itself new and useful, so that it might be the subject matter, of a 

patent, and is used by the infringer to effect the object proposed, 
either wholly or partially, by the pat^tee. Bottle ISnvelope Co. v. 
Seymour, 5 C.B. (N S ) 164 ; 28 L.J. C.P. 22 ; 5 Jur. (N.S.) 174. Y 
(c) (i) A valid patent for an entire combination for some process, gives protec- 
tion to each part thereof which is new and material for that process. 
An infringement as to a part gives a cause of action for damages. 
{Parkes v. Stevens (1869), L.B., 8 Eq. 358, F.) ; 26 A. 96»23 A.W.N. 
193. Z 

(ii) In the case of Parkes v. Stevens, (1869) L.R. 8 Eq. 358, James, V.C. (at p. 
367) aptly states the law as follows: — “ The oases establish that a valid 
patent for an entire combination for a process gives protection to each 
part thereof which is new and material for that process, which is 
really nothing more than stating in other fierms that you not only 
* * have no right to steal the whole, but you have no right to steal any 

part of a man’s invention, and the question in every case is a question 
of faot : is it really a^nd substantially a part of the invention.” 26 A. 
96 (100). A 

(3) Bale of oomponent parts of infringing machine. 

Semble, that an injunction granted to restrain the sale of a oomplete machine, 
• the subject of a patent, will be violated by a sale of the oomponent 

48— fl 
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4,—** Makes, sells or uses the Invention without bis license or counter- 
^ felts It, or Imitates **-^{C(mtinued), 

, parts of the maohine in suoh a way that th^ can easily be put to- 

gether by any one. United Telephone Co, v. Dale^ 68 L. J. Oh. 295 ; 26 
Ch. D. 778. B 

(4) Manufaeture and tale of component part of a combination patent. 

The mere manufaoture and sale of an article, part of a combination patent, is 
not an infringement of that patent even if the article has no use 
except for the purpose of infringement. ITovmsend y. Haworth (48 
^ L. J. Gh. 770n ; 12 Gh. D. 831n.), Followed ; Sykes v. Howarih (48 

L.J. Gh. 769 ; 12 Gh. D. 826), Distingti/ished,] Dunlop Pneumatic Tyre 
Co. V. Moseley, 73 L.J. Oh. 417 ; (1904) 1 Oh. 612 ; 91 L.T. 40 ; 52 
W.B. 454 ; 21 Rep. Pat. Gas. 274 ; 20 T.L.B. 814— O.A. G 

(5 1 Infringement of combination. 

* (a) A patent for an entire combination is not infringed by a difierent combin- 

ation, for the same object, of the same elements, though important, 
or of equivalents for them, if not a mere colourable evasion or imit^ 
ation. Curtis v. Platt, 35 L.J. Gh. 852 ; L.R. 1 H.L. 837. D 

(6) A patent for a combination of known mechanical contrivance producing a 
new result : Held, to be infringed by a machine producing the same 
result by a combination of mechanical equivalent of the above contriv- 
ances, with some alterations and omissions, which did not prevent 
the new maohine from being one which took the substance and essence 
of the patent invention. Curtis v. Platt, supra D. ; Proctor v? Dennis, 
flwto, 57 L.J. Ch. 11, E 

(c) If a patent is taken out for an invention by means of a combination, the 
use of a subordinate part of the combination is no infringement of the 
patent, unless snob part is new and material. White v. Fenn, 15 L.T. 
506 ; 15 W.R. 348. . p 

{d) When a combination of instruments is the invention patented an fjie:Dge- 
ment of the pat^t must be an infringement of the combination. 
Dudgeon v, Thompson, 3 App. Gas. 34. G 

(6) Diltinet object. 

(a) A patent for a mechanical arrangement whereby a particular operation 
may be performed for a particular purpose, the mechanical contrivan- 
ces so arranged not being new in themselves, but thus first combined 
for that particular purpose, is not infringed by the adoption of the 
same arrangement or combination of meohanical contrivances for a' 
similar purpose, if the mode of operation is suffioiently distinct and 
different in principle from that which was described or olaimed in the 
patent, and the object achieved is also sufiioiently distinct or novel, 
and does not form an essential part of the patent. Saxby v. Olunes, 
43 L. J, Ex. 228.1 „ H 

(5) The principle of an invention for simultaneously moving railway points and 
making it possible to move the signal lever, is not equivalent to the 
principle of simultaneously moving the signals and points, {Ibid,) 1 

(7) Different proeeie with came elemente. 

(a) When a patent has been obtained for the use of a known substance, des- 
cribed by its specific name, and it ia afterwards discovered that the 
use of two other and equally known substanoee will produce the same 



$9 


«.$«3 Aotll of 1911 (INDIAN PATENTS AND DESIGNS AOT). 

4,— »e!la ot uses the inveation without his license or counter^ 

felts It, or Imitates ** --(Continued), * 

effect, though the evideooe of ecientifio XDen may go to showjthat the 
two BubstanoeB became, in the act of bo uBing them, the one B^bstanoe 
described in the patent, their use will not constitute an infringement 
of the patent. Unuri v. Heath, 5 H.L. Oas. 605. J 

(6) A patent for the use of a substance in a process is infringed by the use of a 
chemical equivalent, known to be so at the time of the use, if used for 
the purpose of taking the benefit of the patent, and of making a colour- 
able variation therefrom. (Ibid.) • K 

(c) Where a patent is obtained for the use of particular chemical materials for 

arriving at a particular chemical result, it is no infringement to arrive 
at the same result by the use of other chemical materials which were 
not known to be equivalents for the materials mentioned in the specifi- 
cation at the time when the patent was obtained. Badiache Anilin 
und Soda Fabrik v. Levinstein, 52 L.J. Gh 704 ; 24 Ch. D. 156 ; 48 
L.T. R22 ; 3l W.R. 913 ; Affirvied, 12 App. Gas. 710 H.L. (E). L 

(d) Where a patent is obtained for a new process for arriving at a known result, 

it is no infringement to arrive at the same result by a different 
^ process. {Ibid.) H 

(e) Where a patent is obtained for a new result and one process of arriving at 

that result is described in the specification, it is an infringement to 
, produce the same result by any process. (Ihid.) N 

(8) Colorable Imitation. 

In determining whether a defendant has infringed the plaintiffs' patent, the 
Gourt will regard the substance of the invention, and if the defendant 
has infringed the substance of the invention, although he may have 
made immaterial variations or used mechanical equivalents, an injunc- 
tion will be granted. Thorns. Worthing, Skating Rink Co , 6Gb. D. 
415 D. * 0 

me 

(9) Infringement— Article manufactured out of |^e Infringing article. *' 

The manufacture and sale of an article made out of a material, the making of 
which infringes patent, is also an infringement of the patent and must 
be restrained by an injunction. However much the article may com- 
pletely change the nature of the material, the material itself is obtain- 
ed by infringing the patent and the plaintiffs are indirectly deprived 
of the benefit of their invention by the use made of it by the defend- 
ants. Saccharin Corporation, Limited v. Anglo Continental Chemical 
Works, (1901; i Ch. 414. P 

(10) Infringement by workmen. 

(a) The directors of a company are personally responsible for the infringement 

of a patent by their workmen, notwithstanding suoh infringement may 
^ be in contravention of orders. Betts v. De Vitre, 37 L.J. Gh. 325; 

* L.R. 3 Gh. 429 ; 18 L.T. 165 ; 16 W R. 529 ; 8.G. in H. L. Sub. nom. 

De Vitre v. Betts, L R 6 H L. 319 ; 31 W.R. 705. Q 

(b) Where the principals of 4 firm, which had infringed a patent were out of 

the jurisdiction, and not amendable to the process of the Gourt, the 
Gourt reetrained the managers, who, though out of the jurisdiction, 
bad appeared .to the bill. Betts y. Neilson, 6 N.R. 221 ; 12 L.T. 719 ; 
• 13 W.R. 1028-L.JJ. R 
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(11) Vkat Is Qter of patent. 

(а) The merely ** exhibiting to sale'* imitations of an invention is not any 

infringement of the patent. Minter v. WilliamSt 6 N. & M. 647 ; 4 A. 
& £. 261 ; 1 H. & W. 565 ; 5 L.J.K.B. 60. S 

(б) But the manufacture of a patent article for thetpurpose of sale and offering 

it for sale, although no sale is actually effected, is a user of the inven* 
tion. Oxley v. Holden,, 8 C. B. (N. S.) 666 ; 80 L.J G.P.*68 ; 2 L.T, 
464 ; 8 W.R. 626/ T 

(c) It is sufficient to constitute user of a patented article, that the same sort 
of benefit, however temporary and indirect, has been in fact derived 
from it in its ordinary use. It is immaterial from it in its ordinary 
use. It is immaterial whether the use of the article is active or 
passive. Betts v. Neilson, 3 De. G.J. & 8. 82; 84 L.J. Oh. 587 ; 11 

• Jur. (N.S.) 679 ; 12 L.T. 719 ; 13 W.R. 1028 ; 6 N.R. 221 ; B.C., in 

H.L. 40 L.J. Ch. 317 ; L.R. 5 H.L. 1 ; 19 W.R. 1121. U 

<12) Use not for purposes of profit. 

The precipitation of animal and vegetable ^ matter from sewage water, by 
means of hydrate of lime, for agricultural purposes is .a good sub- 
ject-matter for a patent ; and if another person uses the same process 
and obtains profit, but for the purpose solely of deodorising and 
purifying the sewage water, be is not guilty of an infringement nf the 
patent. Higgs v. Ooodwin, £1. B. & £1, 529 ; 27 L.J., Q.B. 421 ; 4 
Jur. (N.S.) 258. ^ Y 

(18) Patent—* Exercise and vend.* 

An £nglish trader, who delivers a patented article to an £nglish importer at 
a Foreign port in pursuance of a contract made in £ngland, does not 
* make use, exercise, or vend ' the protected invention within the 
realm. Dadiscfie Ani%i und Soda Fabrick v. Hickson, (1906) A.G. 

a 419. ***' ' W 

(14) Patent, Infringement of— Nature of exclusive privilege granted to patentee— 
Act XY of 18S9 and Act Y of 1888—** Make, sell or use"— Exclusive privilege 
acquired for process of producing certain article— Article manufactured without, 
but sold within limits of exclusive privilege—** Town and station of Rawal- 
pindi,’* 

One B was granted under S. 4 of Act XV of 1869, the sole and exclusive 
privilege of making, selling and using in British India, certain kilns ^ 
for the manufacture of bricks, and of authorizing others to do so. 
Sometime thereafter plaintiff obtained by assignment from Messrs. P. 
D. a liceosb from the said 6 granting him the sole and exclusive 
privilege of using patent kilns ** within the town and station of Rawal- 
pindi." Subsequently defendant, who bad also obtained a license from 
tbe said B’s agent authorizing him to use one patent kilfi a6 any place 
in the district of Rawalpindi except within the cantonment and 
municipal limits of Rawalpindi, set up one such kiln on the outskirts 
of but admittedly not within the limits of the cantonment and munici- 
pality of Rawalpindi. Plaintiff, thereupon, instituted a suit for 
damages for breach of his patent rights under his license, and his claim 
was decreed in the first Court but dismissed by the Divisional Judge on 
appeal. Plaintiff appealed to the Chief Court, and it wbs contended, 
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MakeSt aellg or uses the invention without hia license or counter^ 
teits itt or imitates **“^{C(melttded), 
on his behalf, that (i) the words town and station’* in his lioense 
inoladed places where kilns meant for the supply ol the tbwn and 
station were situated, or, at any rate, those places at which kilns were 
constructed when the exclusive privilege was originally granted to 
Messrs, P.D. his predecessors in title, and (ii) although the defendant 
was entifled to use his one kiln outside the limits of plaintiff’s exclu- 
sive privilege, yet a sale by defendant within those limits of bricks 
manufactured in the said kiln outside the said limits constituted an 
infringement of pUintifi’s said exclusive privilege. 

Per Ctcriam.— The words ** town and station of Rawalpindi,” in plaintiff’s 
. lioense, should be strictly construed, and did not include the place at 
which defendant had set up his kiln. 24 P.R. 1896. X 

(16) Act XY of 1859, Bs. 4, 22 and 34— Measure of damages— Royalty— Infringement 
—nJarisdiotlon— Detail of breaches. * 

In a suit for damages for infringement of a patent, the defendant pleaded 
that the plaintiff’s privilege did not extend to the Punjab. It was 
found that only Bengal, the North Western, and the Central Provinoes 
were mentione4 in the specification filed under the Act. 

Hefdt that these Provinoes were only mentioned as places where the invention 
was likely to be useful, that it was never intended that it might be 
counterfeited in any other part of India, and that under 8. 4 of 
* that Act the exclusive privilege was given for the whole of India, 

notwith8^anding anything contained in the specification, and that any 
, person infringing the privilege was liable in any part of India. 

(6) That evidence should not be received of any breaches other than those 
entered in a schedule prescribed by 8. 34 of that Act. Held, that 
the object of giving instances is to prove the infringement, and that 
other instances of purchases, sales or hiring could be enquired into to 
determine the amount of damages. 

(c) That he had not infringed the patent. It was found that he had bought 
portions of machines from person^ licensed \)y plaintiffs and put them 
together ; that he had bought rollers from unlicensed persons and 
whole machines from persons not licensed — Held that these acts 
constituted a sufficient infringement. 115 P.R. 1889. Y 

5. — ” Every ground. ...by way of defence.'* 


I. Objections. 

(1) PrinolplM. 

(a) The principle upon which the Court proceeds in regulating the form of 
particulars of objections on the trial of a patent is to guard against a 
surprise upon the plaintiff by production on the trial of evidence of 
prior user or publication of which he has no notice. Therefore, it will 
require a defendant, in stating those instances on which he intends to 
• * rely to put the plaintiff in possession of all he himself knows, so far as 
to enable him to identify the instances alleged. Curtis v. Platt, 8 L. 
T. 667. Z 


(6) A plaintiff, in a suit to restrain an infringement of a patent, who has filed 
replication, and issues have been refused is not entitled to require the 
defendant, by analogy to the practice at law, to deliver particulars of 
his objections^to the validity of the patent. Bovill v. Goodier, 86 Beav. 

* 264 ; 86 L. J. Oh, 174; 11 ?ur. (N.8.) 900; 13 L.T. 489; 14 W.R. 91. A 
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I. Objections— (Con^in 2 i^). 

(2) BolBoieDey. 

(а) A partioular of objeotion muet be precise and deflcite ; it is not sufficient to 

say that the improvements, or some of them have been used before ; 
the defendant should point out which. Fisher v. Dewick, d Bing. 
(N.C.) 706; 6 Scott. 587; 6 D.P.C. 739; 1 iSrn. 282; 7 L J. O.P. 279. B 

(б) The notice of objection ought to contain more partioular information than 

that which is necessarily conveyed by the pleas. Jones v. Berger, 

5 Man & Q. 208 ; 6 Scott (N.B.) 208 ; 12 L.J.G.P. 179 ; 7 Jur. 88S ; 

S.P. Betts V. Walker, 14 Q.B. 363. G 

{c) A defendant cannot, by bis notice of objections, go beyond bis pleas. 

Macnaniara v. Hulse, Gar. & M. 471. D 

(d) Where the defendant in a patent action objects to the validity of the plain- 
* tiff’s patent on the ground that there is want of conformity between 

the provisional and complete specifications, it is not sufficient for him 
to state in his particulars of objection that the invention described in 
the complete specification is not the same as the invention described 
in4ihe provisional specification ; he must state in what the difference 
consists. Anglo American Brush Electric Light COryeration v. 
Crompton, 56 L.J. Cb. 167; 34 Oh.D, 162; 65 L.T. 722 ; 86 W.R. 
125. E 

{e) When a defendant pleads that the patentee was not the first inventor, and 
that the alleged invention was not new, he is not bound to state in his 
objections who was the first inventor, or under what oiroumstances 
the alleged improvements had been used previously. Russell v. Led- 
sam, 11 M. & W. 647 ; 1 D. & L. 347 ; 12 L.J., Ex. 439 ; 7 Jur. 585 ; 
Heath v. U7iwin, 2 D. (N.S.) 482 ; 10 M. .&*W. 684; 12 L J. Ex. 46 ; 

6 Jur. 1068 ; S.P. Bulnois v. Mackenzie, 4 Bing. (N.G.) J27 ; 6 D.P.C. 

216 ; 6 Scott 489 ; 7 L. J.C.P. 38. P 

t 

(/) Notices of objection were, first, thar the patentee did not, by the specifica- 
tion, sufficiently describe the nature of the invention ; secondly that 
he bad not caused any specifioation sufficiently describing the nature 
of the invention to be enrolled : Held, that the last objeotion was 
not Huffioiently precise. Leaf v. Tophan, 2 D. & L. 863 ; 14 M. & 
W. 146; 14 li.J. Ex. 231. G 

ig) The Court has a general power to order a particular of the alleged infriuge- 
ments. Electric Telegraph Co. v. Nott, 4 O.B. 462 ; 16 L.J.O.P. 174 ;* 
"11 Jur. 590. H 

(h) Where a defendant relies on a general user of the supposed invention, it 
is Bufficif^nt to state in his particulars of objections that the invention 
was used by manufacturers generally at a particular place, without 
naming any person or specifying any manufactory. Palmer v. Wctgt 
staff. 8 Ex. 840 ; 22 L J . Ex. 243 ; 17 Jur. 581 ; 1 W.B. 43^. I 

{i) If the objections are not sufficiently specific, the plaintiff’s course is to apply 
to a Judge for an order for the delivery of a more speoiflo notice ; but if 
be omits to do so h^ cannot objeot to the generality of the notice at 
the trial ; the only question then is, whether the notice is suffioiently 
* large to include the objections ou reliqf by the defendant. Neilson v. 
Harford, 8 m! dc W. 806 ; 11 L.J. Ex. 20. « J 
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1 . Ohlectlons-^iContinued). 

{jy If the particulars of objeotious delivered with the pleas are too gen&ral, the 
party who means to object to them must procure an order for better 
particulars. Bull v. Bollard, 1 H. and N. 184 ; 25 li. J. Ex. 304. K 

a 

{k) The Act does i|ot prevent defective particulars from being available at the 
trial, and the plaintiff cannot resist the admission of evidence which 
* is within the literal meaning of the particulars, on the ground that the 
statement is too general, and that the particulars do not give the 
required information as to the place in which the invention is alleged 
to have been used. {Ibid.) ][, 

(3) Patent^Aotion for infrlngement—Judgment— ReYocation pending inquiry— 
Estoppel. 

A patentee brought an action for infringement of patent. Defendants objected, 
but their objeoiious were overruled, and the plaintiff got an order for 
inquiry as to damages. Pending the inquiry, the defendants got a 
revocation of the patent on the very grounds urged in the action: 
Held : The defendants were estopped by the judgment against them 
• from raising objections to the validity of the patent, and the plaintiff 
was entitled to substantial damages notwithstanding the revocation 
of the patent. Boulton v. Adjustable Cover and Boil Stock Co., (1908) 
. 2 Ch. 430 (G.A.). M 

(4) Partioulari of breaeheB— Suit for ooropensation for infringement of patent. 

In a suit for damages for infringement of a patent, unless the plaintiff has 
delivered with a plaint the particulars of breaches of the patent com- 
plained of, be cannot prove such particulars, and the case cannot be 
tried. ^ mete general allegation that the patent had been infringed 
cannot amount to such particulars. 5 A. d71s:A.W.N. 1888, 62. R 

(5/ rEftioulars of infringement required to be given under. 

B. 34 of the Patent Act (XV of 1859) provides for the particulars of breaches to 
be delivered by a plaintiff in an action for infringement. The sole 
object of the enactment is to give the defendant fair notice of the ease 
which he has to meet; and it is quite immaterial vrhether the 
requisite information be given in the plaint itself or in a separate paper. 
Further, in such a case, the dufeudant cannot move for an order on 
the plaintiff to specify in detail in what respects the patent has been 
infringed. Between the above particulars of breaches required to be 
given by the plaintiff and the particulars of objection to be delivered 
by the defendant under his plea of want of novelty, there is always 
the distinction that, in the latter case, but not in the former, the Court 
requires the particulars to condescend upon the particular instances, 
^ the reason being that in the one case, the matter is not in the know- 

* ledge of the patentee, whereas in the other the defendant must know 

whether and in what respects he has been guilty of infringement. 9 
A. 191, P.C.»13I.A..134. 0 

(6) Certalli defenoei to ao action barred— Inteption of leglilature, 

The legislature intended that objections indicated in S. 29 (2), (8) and (4), Act V 
of 1888 should not be allowed to be rq|sed iu defence to an* action for 
' the infringement of an exclusive privilege acquired under Part. I of 
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Every ground. •••by wmy of defence **^{C(mtinu§d), 

I Objectloos— (Conc2tt(2«f2) . 

ibo Aot but must be raised under the provisions of Ss, 80 and 31 of 
thnt Aot, by applying to a High Court for a rule to show cause why the 
Court should not declare that the exclusive privilege so acquired bad 
not been so acquired, by reason of the objections mentioned in the two 
latter section s. 12 C.W.N. 446. P 


11.'— Pleadings. 

(1) General. 

(a) A plea that the invention is not a new manufacture within 21 Jac. 1 c. 8« 
involves the question, not only whether it is a manufacture within the 
meaning of the statute. Walton v. Batenum^ 3 Man. & G. 773 ; 4 
Soott (N.B.) 397. Q 

< (b) To a doolaration stating that the plaintiff was the first inventor of a new 

manufacture, and that the defendant infringed his patent right a plea 
that the invention was not a matter for which letters patent would by 
law be granted, does not put in issue the novelty of the invention. 
Booth V. Kennardf 1 H. & N. 527 ; L.J. £x. 23 ; 8 Jur. (K.S.) 21 ; 
5 W.B. 85. A R 


(c) To an action for the infringement of a pattnt for improvements in a cabrio- 
let, the general issue, that the improvements were not new and that 
the plaintiff was not the true and first inventor, were pleaded 
that, on this state of the pleadings, it could not be contended that the 
patent yvas illegal, as being a monopoly. Oilleti v. Wilbp, 9 Oar. & P. 
334. 8 


Held also, that though all the improvements claimed must be shewn to be 
new, yet it need not be shown that the defendant’s cabriolet was an 
imitation of the whole of them ; but an imitation of one was sufficient 
to maintain the action. Gillett v. Wilbp, 9 Car. & P. 884. t.«. « T 

(d) Upon an issue of not guilty to an action for infringement of a patent, the 

question whether there was a fraudulent evasion of the patent does not 
arise. Stead v. Anderson, 4 C.B. 80G; 16 L. J.O.P. 250; 11 Jur. 877. U 

(e) In determining whether a defendant has infringed a patent no ques- 

tion arises as to his intention, but only as to his acts. (Ibid.) Y 

(2) Plea allowed. 

(a) On a motion for an injunction to restrain the alleged infringement of ar 

* patent the defendant insisted, first, on the validity of the patent ; and 
an action was directed. Afterwards, the defendant pleaded in equity 
simply the want of novelty of the patent. This Court on allowing the 
plea gave the plaintiff liberty to apply to modify the order made on 
the application for the injunction, so as to make it conformable to the 
issue tendered by the plea. Young v. White^ 17 Beav. d83.* W 

(b) The Court refused to strike out a plea, that the instrument in writing in 

the declaration mentioned did^^not particularly describe and ascertain 
A the natd|||pf the invention in the letters patent. Clprk v. Kenrickt 

12 M. & W. 219. ^ X 

(c) In an action by tl\p assignee of a patent for an infringement, non ooneeesU 

is a good plea, Bunnett v. Swith, 2 D. & L. 880. * T 
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S.^** Bvery ground..* •by wny of defence * '-^(Continued). 

1 1 .~^PIeading 3 -^(Coniinued). 

(d) A deolaratioa alleged that the plaintiff was the inventor and the grantee of 

the patent; plea non co^icessiti-^Held, that the plaintiff having, at 
the trial, put in the letters and spuoifLoations, and shown the novelty 
of the invention, was entitled to a verdiot, on the issue joined on the 
plea. Nickels v. 12oss, 8 O.B. 679. Z 

(e) 'A plea alleging that the plaintiff falsely represented to the Queen that the 

invention was an improvement ; that Her Majesty, confiding in such 
representation, made the supposed grant; that suoh representation 
was false ; and that the invention was not an improvement, might 
properly be pleaded with a plea that the invention was of no use to the 
public, the two pleas not being substantially the same. Bedells v. 
Massey, 7 Man and G. 630 ; 8 Scott (N.B) 837 ; 13 L.J., O.P. 173 ; 8 
Jar. 808. JT 

) The Court allowed — first, not guilty ; secondly, the patentee not the inven- 
tor ; thirdly, non concessit ; fourthly, the invention not a manufacture ; 
fifthly, the invention not new ; and, sixthly a traverse of the specifioa- 
^ tion, on an affidavit of the defendant’s attorney, that he was advised 
and believed that the defendant had just ground to traverse the several 
matters. Platt v. Elce^ 8 Ex. 364 ; 22 L.J., Ex. 192 ; 17 Jur. 188. B 

* ig) The Court will at any time during the progress of a patent suit allow a 
defendant to raise a fresh issue on the discovery of facts which could 
not with due diligence have been discoverd before. Holste v. Rohertsont 
46 L.J., Ch.l ; 4 Gh.D. 9. C 

{h) In an action for an infringement of a patent, for six distinct improvements 
in an old'niaohine, the defendants were allowed to plead that two parts 
of the invention were not, nor was either of them a new manufacture, 
^ B&ntly V. Keyhley, 6 Man & G. 1039. B 

(8) Plea disallowed. 

(a) Plea alleging that parts of the invention were previously known, and are 
not the subject of letters patent, will not be allowed with pleas denying 
the novelty of the invention as a whole and that the invention was a 
new manufacture within the meaning of the 21 Jac. 1, G. S. Walton 
V. Bateman, 4 Scott (N.B.) 897 ; 3 Man & G. 773. E 

(bf In an action for an infringement of a patent, for six distinct improvements 
in an old machine, the defendants were allowed to plead that two 
parts of the invention were not, nor was either of them, a new manu> 
faoture within the statute of James. But the Court refused to allow 
them to plead, that, as to a part, A was the first and true inventor ; 
and that, before the grant of the patent, A and others publicly used 
^ and exercised in England a part of the invention. Bently v. Keighley^ 

* 6 Man. & G. 1039 ; 7 Soolt (N.B) 987 ; 1 D and L. 944 ; 18 Xj.3., O.P. 

167. J. F 

(c) In an action for infringing 'a patent, to whidh ^ disclaimer as to part has 
been entered, the defendant will not be eifl^ed to plead that the whole 
invention was not new, and as also that' the undisclaimed part was 
not new. Cla^k v. Kenrick, 12 M & W. 219 ; I D and £. 893 ; 13 
* £j.J., Ex. 6, 0 

44-1 
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Every ground. ...by way of defence **^{Con0luded). 

1 1.— Pleadings— (Cone^tMieci). 

• (d) The Court disallowed a plea that the plaintiff, having petitioned lor letters 
patent, represented to the Solicitor-General, to whom the matter was 
referred, that the invention oousisted of matters mentioned in a paper- 
writing exhibited to the Solicitor-General, who, confiding therein, re- 
ported that the letters patent might be granted ; that after the grant, 
the plaintiff enrolled his speoifioation and falsely described his inven- 
tion therein, and that so. much of the invention as was stated in the 
specification was not part of the invention in the paper-writing and 
letters patent mentioned, and was not part of the invention for which 
the letters patent wore granted. Hancock v. Noyes, 2 C.L.R. 1060 ; 9 
Ex. 386; 23 L.J., Ex. 110. H 

(e) In an action by an assignee, a plea that the property is not vested in him 
is bad, as embarassing, and will be set aside. Oottula v. Soames, 3 
P and F. 93. I 

(/) A plea which refers for explanation to drawings not traced on the record^ 
but annexed to it, is inadmissible. Betts v. Walker, 14 Q.B. 363 ; 14 

Jur 647. Bee Sealy v. Browne, 14 L.J.Q.B. 169 ; 9 Jur. 637. J 

« 

(g) A plea that the invention is not of such use to the public as fo make it a 
sufficient consideration for the grant of the letters patent is bad. 
(Ibid). K 

(A) In a suit for infringement it is not open to the defendant to plead tlvtt the 
invention was so obvious that no exolusive privilege ought to have been 
granted. 4 A.L.J. 11. L 

(Miscellaneous.) 

(1) Ppactloe— Patent action Shorthand notes -Payment by Solicitor— Solicitor's 
right to recover from client. 

The question in this appeal was whether a solicitor was entitled to recover 
from bis client money paid by him for taking shorthand nq,^^ i/j a 
patent action. At the beginning of the trial the Judge asked whether 
a shorthand note was to bo taken. After some discussion the solici- 
tors on both sides agreed with the concurrence of the judge that a 
shorthand note was to bo taken and should constitute the record in 
the cause and that the parties should share the expense of having it 
taken. The solicitor paid a moiety of the ersts and now sought to re- 
cover it from his clients. On the clients’ objection both the master 
and the judge in chambers refused to include this item in the taxation, 
of costa. The objection was baaed upon the ruling in re Blyth and 
Famhawe, 10 Q.B.D. 207, that where the cost about to be incurred is 
unusual and may not be allowed between party and party, the soli- 
citor should inform, and take the permission of, his olient beforehand 
or he will not be entitled to charge his olient with the cost so incurred. 

The Court of Appeal (A.L. Smith and Vaughan Williams, Ij. 33.)*'heH that the 
solicitor was entitled to charge his client with this item of costs. 

A.L. Smith, L.J., said that in patent actions which usually involve very oom- 
plioated scientific details the cost of taking shorthand notes was 
not at ailwusual and that the clear effect of the agreement between 
the parties with the aanotinn of the Court was to make the costs of 
taking shorthand notes costs in the oauso and that therefore the ruling 
quoted had no application to the case. * 



8s. 88 ft 80] Act II o( 1911 (inoian paxbnts and dksiqns act). 67 

(Miscellaneous)'— (Concitidtfd) . 

Vaughan Williams, L.J*, added that apart from the oousideration that 
the cost was not uousual and was ohargeable between party and party, 
there was this additional fact that the shorthand notes oonstituted the 
authentio record in the case and were, as such used by the Judge and 
that the solicitor was entitled to charge hia client with any costs 
incurred by him in supplying authentic records for the use of the 
Judge. Osmond V. Mutual Cycle and Manufacturing Supply Co„ 
' (1899) 2 Q.B. 488 G.A. ^ M 

('<1) Patents— Sale for £5,000 and royalties— Vendor's lien in respect of unpaid 
royalties. 

Plain tifis sold some patents to Snell for £5,CXX) and certain royalties, the latter 
guaranteeing cortaio minimum royalties during the continuance of 
the patents, the whole to become payable in case of default in respect 
of any minimum. Subsequently Snell sold the patents to a company 
who had knowledge of the plain tiila’ agreement and paid also the 
. minimum royalty due. for one year. But soon after Snell repudiated 

the agreement ; plaintiffs aocordingiy brought an action for the royal- 
ties — against Snell as damages — against the Company, as purohase- 
* money for which they claimed a vendor’s lien. 

Heldt though upon the oonatruotion of the pleadings the plaintiffs had not 
, icrevooably elected to rescind the agreement they oould not sue both in 

damages for the breach and also for the consideration. 

Held also, the plaintiffs bad a vendor’s lien on the patent for unpaid minimum 
royalties. ** The obligation to fulfil the terms of the agreement being 
with regard to the aasignoea not personal but attached to the property 
which they acquired with notice of the terms upon which it was held 
by tneic assignor, disabled them from holding the property without 
fulfilling the t.-rms. Upon the oonstcuoiion of the agreement, it was 
* clearly intended that the vendor should retain a charge on the property 

and not that he should part wnb the property completely, looking 
solely to the personal liability of the purchaser to pay the cousider- 
atiou.” Damk Beky Criffel Syndikas Aktieaelkskal v. Snell, (1908) 2 
Ch. 127. N 

30. A patentee shall not be entitled to recover any damages in 
Ex m ti of ■ of infringement of a patent granted after 

nocent infringer commencement of . this Act from any defendant 
from liability for proves that at the date of the infringement he 

was not aware, nor had reasonable means of making 
himself aware, of the existence of the patent, and the marking of an article 
with the^w^rd “ patent,’* “ patented,’* or any word or words expressing or 
implying that a patent has been obtained for the article, stamped, en- 
graved, impressed on, or otherwise applied to the article, shall not be 
deemed to constitute notice of the existence of tha patent unless the word 
or words are accompanied by the year and number of the patent : 

Provided that nothing. in this section shall affect any proceedings for 
an injunotiob. 
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81. Id a suit for mfringemeDt of a patent, the Court may, on the 
Order for inspec- application of either party, make such order for an 
tion, etq., in suit. injunction inspection ^ or account^* and impose such 
terms and give such directions respecting the same and the proceedings 
thereon, as the Court may see fit. 

(Notaa). 

I.— “ lajunctlon , " 

(1) General principles. 

(а) OoDsideration of the prinoipleB and praotioeof the Oonrt in granting injuno- 

tioDB in patent oases upon interlooutory motions and at the hearing. 
Bacon v. Jones, 4 Myl. & 0. 433. 0 

(б) When a patentee oau show that he has possession of a patent privilege, 

under colour of a title, not evidenced merely by his patent, but also 
, supported by long and undisputed enjoyment, and can also show that 

the defendant against whom be is proceeding has violated the privilege, 
ho shall have immediate relief, and the protection of an interlocutory 
injunction. HindmarcL’s Law of Patents. P 

(c) The injunction which a plaintiff obtains decree, is not merely temporary, 
or until further orders, but extends to the whole duration^f- the patent 
privilege ; and not only applies to the particular mode of infringement 
proved against the defendant, but to all other modes in which the 
patent privilege may be violated. {Ibid), i Q 

(3) interim iojanotlon— When granted. 

(a) In a suit to restrain the infringement of a patent relating to roller skates, 

the plaintifi moved for an iojunotion against the defendant until the 
hearing that the plaintiff was entitled to an injunction upon 

giving an undertaking as to damages. Inasmuch as the defendant’s 
trade was only a new one, there would be less hardship in stopping it 
and requiring the plaintiff lo give an undertaking as to dama^jes than 
in compelling the plaintiff to rely upon the defendant’s uode%king 
to keep an account of his salHS and prodts. Plimpton v. Spiller, 4 Gh. 
D. 286; 35 L.T. 656 ; 35 W.B. 152. R 

(b) It depends upon the degree of doubt which exists as to the question of 

validity and infringemenc whether the Court will grant an interim 
injunotion. The degree of convenience and inoouvenienoa by granting 
an injunotion will always be carefully considered. Birdson v. Me 
Alpine^ 8 Beav. 229. 8. 

(c) The Oourt will interfere by interlocutory injunction in support of a patent 

right, where the patent is an old one and there has been long and un- 
disturbed enjoyment of it, or where its validity has been established 
elsewhere, aud the Court sees no reason to doubt the result, or where 
the conduct of the defendant has been such that as against him there 
is DO reason to doubt the validity of the patent. Dudgeon vjtiThomson, 
80 L.T. 244 ; 22 W.B. 464. And see Dudgeon v. Thomson, 8 App. 
Gas. 34. T 

(d) Where there ha| been a length of exclusive enjoyment under a patent, the 

Court will grant an injunction in the first instance, without previously 
putting the party to establish this right by an action at law ; other- 
wise, where the patent is recent. Bill v. Thomson, 3 Met. 622 ; 17 
B.B. 166. * U 
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iajunctlon **--(Cmtmu:ed), 

{e) PriooipleB upon which the Court will interfere to protect a patentee before 
he has established his right at law in the case of patents which have 
been long used or enjoyed, or will in the case of new paten ra^uspend 
its interference until the tight at law has been eatablished. Caldwell 
V. Vanvliasengen, 9 Hare 4^4 ; 91 L.J., Cb. 97 ; 16 Jur. 115. V 

If) Long and exclusive enjoyment, under letters patent, will entitle a party to 
an injunction until an action can be tried at law. Curtis v. Cuffs, 
• 18 L. J. Oh. 184. W 

(р) Where there is a prima facie case of an infringement of a patent, the length 

of time which the patent has been enjoyed by the patentee will influ- 
ence the Court in granting an injunction against the parties who are 
alleged so to have infringed his rights. Davenport v. Richard^ 3 L.T. 
508. X 

(h) Although it is the ordinary rule of the Court not to grant an injunction, 
unless either the validity of a patent has been established, or the 
patent has been undisputed for many years the circumstances of the 
• case may be such as to induce the Court to depart from that rule. 

Benard v. Levinstein^ 10 L.T. 94, Affirmed^ 10 L.T. 177. Y 

(3) ihiif.—^When refused. • 

(i) LchlG USEB OF FATEMX. 

(а) The Court will not, in the first instance, interfere by injunction to restrain 

the infringement of a patent unless there has been long and uninter- 
rupted enjoyment under it, but will direct an action to be brought to 
try the legal right. Delay in filing the bill is a ground for refusing 
the injunction. Baxter v. Combe, 1 Ir. Ch. R. 284. (And see Betts v. 
Mmsnes, 10 H.L. Cas. 117 ; 3 Jur. (N.S.) 357. Z 

(б) If the answer to a bill to prevent the infringement of a patent deny the in- 

vention* to be new, and also the enjoyment under the letters patent, 
and state (as is the fact) that the specification is imperfectly set forth 
• rjs iA the bill, the Court will dissolve an injunction previously obtained, 

on afiidavit giving the plaintifi liberty to briug an action, although 
the defendant admits by his answer that he bas made machine upon 
the principle comprised in the letters patent. Curtis v. Cutts, 8 L.J., 
Gh. 184 ; 3 Jur. 34. A 

(с) Although a patent is of long standing, yet, if, from the nature of the alleged 

invention, or the conflicting evidence as to its novelty, its validity 
appears to be doubtful, or if the evidence of exclusive possession is not 
satisfactory, the Court will not grant an injunction until the title has 
been established at law. Oollard v. Allison, 4 Myl. and C. 487. B 
(d) After the patentee had obtained a verdict in an action brought to try the 
validity of the patent, the Court refused to grant injaootion to restrain 
the infringement of the patent, on the ground that a rule nisi for a 
new trial bad been obtained and was pending in the Court of law and 
* * that the legal title of the patentee was therefore still undecided. 
(J&id.) 0 

(ii) Dblax, HiFfbct of. 

(a) A special injunction, on notice, to prevent the infringement of a patent, 
refused on the ground of delay, notwitbstandiog the Court had a strong 
impression in favour of the plaintifi’b right. An iujunotiou was re- 
fused and the plaiutifi put to establish his legal rights. Bridson v. 

* Benecke, 13 Beav. 1. D 
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i.— ^^lajuactloa ^^-^{Concluded), 

(b) Where the patent was obtained in 1846, the alleged inlringement of it took 
piaoe in 1847, and the bill was not filed for more than two year 
• afterwards, the injauction was refused. Baxter y. Combe, 1 Ir. Ch. 

K. '^84. B 

2,’--^*iaspeciloa. 

(1) Inipeetion. 

Form of order for inspeotion in patent oases. See Davenport v. Jispson, 1 N.B. 
307, P 


(2) /Aiil.-ofmachineiiold. 

In a suit to establish the validity of a patent, and to restrain infringement, 
upon an application by the plaintiff for inspection of all the sewing 
maohincs of every kind on the defendant^e premises, the defendant was 
ordered to verify the several kinds of sewing machines which he had 
sold or exposed for sale, and to produce at his solicitor's office of each 
class for inspection by the plaintiff's solicitor, and two of their scientific 
witnesses. Singer Manufacturing Co. v. Wilson, 6 N.B. 605 ; 12 L.T. 
140; 13 W.B. 560. G 

(3) /Aid.— Of prooesB carried on under Patent. 

The plaintiffs, assignee of a patent for an invention for grinding mgal andfiour, 
by their specification claimed the discovery of a new process or product, 
but not any novelty in machinery. They obtained an order for inspeo- 
tion of the process of the defendants, in pursuance whereof they had 
taken ninety-three samples. The defendant applied for an order giving 
them a like liberty to inspect the process of the plaintiffs and to take 
samples : — Held, that both the Court and the defendants would be at 
a disadvantage if the latter were not in a position at the hearing to 
describe the process which the plaintiffs actually carried on under their 
patent, and that therefore the defendants ought to be allowed to have 
the inspection for which they asked and to take samples. Qerm 
Milling Co. v. Robinson. 55 L.J., Cb. 287; 53 L.T. 696; 34 W.IU94.H 

(4) Grounds of applleation for order for. 

(a) The Court will not grant an order for an inspection of a machine, upon an 
affidavit, that the machine used by the defendant is the same for 
which the plaintiff has obtained a patent. Shaw v. Bank of England, 
L.J.. Ex. 26. I 

<5) In an action for ibc infringement of a patent for a mode of making veneers 
or mouldings, the Court refused to order an inspection of the defend- 
ant’s manufactory and machinery, it being doubtful, on the plaintiff's 
affidavit, whether his patent was for the kind of veneering or for the 
process by which it was done, and the defendant positively swearing 
that he used no machinery in the process. Meadows v. Kirkman, 
29L.J.. Ex. 205. J 

{c) lo an action uy an assignee of a patent against the publisher of a newspaper 
who had bought and used the article, the plaintiff having applied lo 
the Court to compel the defendant to ** permit the plaintiff, his 
manager and witnesses, to inspect the type of the defendant used by 
him in printing the newspaper and if uioessary to take spooimens for 
the purpose id being arjal}sed, in order to produce evidence at the trial 
of the cause,’* the Court retused the application. Patent Type-found- 
ing Co. v. Walter, 5 II. & N. 192 ; 29 LJ., Ex. 207 ; 6 Jur. (N.B.) 103; 
1 L.T. 382. K 
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Inspection **--{Concl7ided). 

{d) But the plaintiff subsequentiy filed a bill in equicy against the defendant, 
and an order was made for inspection and the delivery of a oompetent 
portion of the type for the purposes of analysis. B.G. Johns, 727 ; 8 
W.B. 363. L 

(e) The Court must be satisfied, that the plaintiff has made out such a case as 
at the hearing of the cause he will obtain the relief prayed, and that 
the previous inspection rc^quired by him of the defendant was material 
to suoh a case, before it will grant inspection of his process by which 
an alleged infringement of a patent was to be made out. Piggot v. 
Anglo American Telegraph Co., 19 L.T. 46. M 

(/) An order will not be made on the application of a plaintiff in a suit to 
restrain an alleged infringement of his patent, for inspection of the 
defendant's works and machinery, unless the G.mrt is satisfied that the 
inspection is essential to enable the plaintiff to prove his case. Bailey 
V. Kynoch, 44 L.J., Gh. 89; L.R. 19 Eq. 90; 23 W.R. 62. II 

(5) Application fop Inspection of Maohinos relierl on as anticipating plaintiff*! 

patent. 

In an action for infringement of a patent the Court has power under S. 30 of 
^ the Patents, &o.'Aot, 1883, to order inspection of a machine in the pos* 
session of the defendant relied on as evidence of publication of the 
alleged invention within the realm prior to the date of the plaintiff’s 
patent. Oarrard v. Edge (6S Ij.J. Gb. 397) discussed. Van BerTcel v. 
Booth, (1906) 1 Ir. R. .383 ; 23 Rep. Pat. Gas. 573~M.R. 0 

(6) Patent — Aoooniit of Profits —Diaoloaape of purchaaers— Praotiee. 

On an order directing the defendants to account for profits in a patent action, 
the plaintiffs sought to have a discovery of the names of the defendants 
customers. The defendants opp )sed the application on the ground 
that the plaintiffs might make an improper use of the information 
gathered on discovery ; they also contended that although such dis- 
• covery might be given in actions for damages, (Bee Murray v. Clayton, 

L.R. 16 Eq. 115, Anverican Branded Wire Co. v. Thomson ifi Co., (1888) 
5 Rep. Pat. Case 375, and Leather Cloth Co v Hirschfleld, 1 H & M. 
295) It could not be given where the plaintiffs bad chosen to take such 
profits as might be found to have been made by the defendants. P 
It was held by the Court of Appeal in reversal of the judgment of Gozeria-Hardy, 
J. that the plaintiffs were entitled to discovery and that the defendants 
had only to thank themselves if any undesirable consequences flowed 
from the discovery which was necessitated bv their own oonduor.. 
IPowell V. Birmingham Vimgar Brewery Co,, 14 Rep. Pat. Cos. 1, 
followed,^] Saoeharin Corporation v. Chemicals and Drugs Company, 
(1900) 2 Gh. 556, G.A. Q 

(7) loapeetlon of Books— After verdict- 

The plaintiffs obtained a verdict in an action for the infringement of a patent ; 
• * a rule to enter the verdict for the defendant was discharged, and the 

defendant appealed. An order was afterwards made for an account of 
profits, which was not appealed against, but on the parties appearing 
before the master for the purpose of taking the account, the defendant 
refused to produce his books. The Court made absolute, a rule for 
production and inspection of his books, and for interrogatories, to him, 
notwithstanding the pendency of the appeal. Saoiby v. Eaaterhrook, 
• 41 li. J., Ex. 113 ; L R. 7 Ex. 207 ; 26 L.T. 39 ; 20 W.R, 751- R 
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(1) General. 


Account,** 


Jl auit had been instituted by a patentee to restrain the defendants from in- 
fringing his patent, and asking for an account of profits made by the 
defendants by sale or manufacture of the materials which formed the 
subject of the patent. The validity of the patent, and the fact of 
infringement by the defendants, had been decided in the plaintiff's 
favour by the Court without a jury. The plaintiff asked, at bar, for 
damages, or for an account of the profits of which he had bebn deprived 
by reason of such, infringement. The Court directed an account of 
profits made by the defendants by the infringement, and an inquiry 
what sum ought to be paid by the defendants in respect of the damage 
sustained by the plaintiff. S.C. 34 L.J. Ch 289. But see De Yitirt v. 
Beffs, 5N.R. 165. B 


(2) Ppoflts aetaally made. 

' The Court will only direct an account to be taken of the profits which have been 
actually made by the defendants, and not of the loss which the plain- 
tiff has sustained by the infringement. Elwood v. OhrisPy, 18 C.B.' 
(N.B) 494 ; 31 L.J.C.P. 130 ; 13 W.R. 498. (See Walter v. Lavater^ 8 
C.B. (N.S) 162. ‘ T 

(3) Profits— Mode of taking account— Form of order. 

(a) The plaintiff obtained an injunction restraining defendants from infringing 
his patent for an improv(>d mechanical appliance for operating on 
large forgings in steel, and an account of profits was directed. The 
defendants declined to show by their account what were their profits 
before using the plaintiff’s invention, alleging that their profits made 
during their use thereof were not wholly attributable thereto:— -HisZd 
that the account must show what was the oost of the defendant’s for- 
gings both previously to and during the user of the plaintiff's inven- 
tion. Siddell v. Vickers, 61 L.T. 233. U 

{b) Practical difficulties in working out a decree directing an aooouuf^r the 
profits made by the piratical use of an invention to which the plaintiff 
had au exclusive right. Crosley v. Derby Oas Light Go, 3 Myl. dc Cr. 
428 ; 3 Jur. 692. Y 

(4) Account of profits ’-‘DiBclosupe of names of pupchasers of goods. 

Where a patentee has suooeeded in an action for infringement of his patent 
and has obtained an order for an account of profits made by the 
defendant by selling, supplying, or using the articles infringing the 
patent, he is entitled to disclosure by the defendant of the names and 
addresafts of the customers of the defendant to whom the infringing 
articles have been sold. Sacharin Corporation v. Chemicals and Druge 
Co., 69 L J. Gb. H20 ; (1900) 2 Ob. 656 ; 83 L.T. 206 ; 49 W.R. 1; 17 
Bep. Pat, Gas. 612 ; 16 T.L.B. 564. W 


32. la a saif; for infringement of a patent the Court may oort&fy that 
Oertifioate of vali- validity of the patent came in question, and if 
dity questioned and the Court so certifies, .then in any subsequent suit ^ 
costs thereon. Court for infringement of the same patent the 

plaintifi, on obtaining a final order or judgment in his favour, shall, unless 
the Court trying the suit otherwise directs, have his fall costs charges 
and expenses of and incidental to the said suit properly incurred. 
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(NotM). 

“ Tbe Court may certify. . . .patent ” 

(1) Certificate vhen giYen. * 

(а) To ao aotioa for the iofriDgement of a patent, there was a plea denying the 

novelty of the invention : — J/efd, at the trial that the validity of the 
patent might be oonsidered as having oome in question under this plea, 
BO as to entitle the plaintiff to a oertifioate to that effect. QiUett v. 

* Wilby, 9 Car. & P. 384. See Gilbert v. Greeny 7 M. & W. 347 ; 9 D.P. 
C. 219 ; 10 L.J. Ex. 124. ‘ , X 

(б) If the defendant at the trial consents to a verdict for the plaintiff without 

any evidence being given, the Judge will not certify that the validity 
of the patent came in question before him. Stocker v. Eodgers^ 1 Oar. 
& K. 99. T 

(2) Certificate that validity of patent had oome in question. • 

Where the Court holds that a patent is invalid it will refuse to certify that the 

' validity of the patent came in question. [Baelam Co, v. Hall (6 Rep. 

Pat. GeA, 1^91), mt followed <m this point'l Acetylene Illurnmating 
Co, V. United Alkali Co, 71 L.J. Oh. SOI ; (1902) 1 Ch. 494 ; 50 W.R. 
* 361 ; 19 Rep. Pat. Cas. 913--Buckley, J. Z 

2, Subsequent suit'* 

Validity of patent questioned In previous aotloa—Certifloate — Solicitor and client 
-^Costs* 

An action commenced but not determined at the time a oertifioate in another 
action is obtained is not a ** subsequent action for infringement ” and 
the plaintiff cannot claim soJicitor-and-cliont costs on the production 
of the certificate of the first determined action. Automatic Weighmg 
Machine Co. v. Combined Weighing Machine Co,, 6 Rep. Pat. Cas. 475 
' * followed. Saccharin Corporation v. Anglo Continental, 1 Gh. 414 ; 

48 W.R. 444 ; 17 Rep. Pat. Cas. 807 — Buckley, J, A 

Costs.’* 

(1) Validity of patents established in previous actions. 

An action was brought for an alleged infringemont of two patents, claiming an 
injunction and damages. The defendant did not dispute the validity 
oi the patents, but denied the infringement. The defendant, however, 
paid a sum of money into Court in the alternative. At the hearing the 
defendant did not oppose the claim for an in junction, and the usual 
inquiry as to damages was directed to be made. The plaintiffs proved 
the certificate as to the validity of the patents having been questioned 
in previous actions and asked for costs as between solicitor and client. 
The defendant applied to the judge to oertify that the plaintiffs ought 
not to have costs as between solioitot and client, on the ground that 
the validity of the plaintiffs* patent had not been disputed and their 
claim to relief not seriously oon tested by the defendants. Held, that 
the plaiuiiffs were entitled to oosts of the action as between sulioitor 
and client, those of the reference as to damages being reserved ; and 
that the fact that the defendant had not disputed the validity of the 
, patent, and had by paying money into Court so far admitted bis 
45— J 
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3.—"Co8t9 ’’-iConeluded^. 


liability aiSorded i^o grouod ioi; graotiog him a oertidoate depriving the 
plaintifis of oosts as between solicitor and client. United Telephone 
* Oo. V. Pcdterson, 60 L.T. 315. B 

(2) Oertiflcate that partioolavi of objeotioDi are reasonable -Coiti. 

On an application by a defendant for a certificate that the particulars of objec- 
tions delivered by him are reasonable and proper, the Court will 
distinguish between what are objections to the validity of the patent 
and what are merely matters of evidence, and will not allow the costs 
of the latter. Acetylene Illuminating Co, v. United Alkali Oo„ 71 L. J. 
Gh. 801. C 


83. A Court making a deoree in a suit under section 29 or an order 
Transmission of ^ under section 26 shall send a copy of the 

decrees and orders to decree or order, as the case may be, to the Controller, 
the Controller. entry thereof and reference thereto 

be made in the register of patents. 


Si. A High Court to which a petition has been presented under 
Power of High section 26 may stay proceedings on, or dismiss, the 

Court to stay procee- petition if in its opinion the petition would be disposed 

dings, etc. justly or conveniently by another High Court. 

88. (1) In a suit or proceeding for infringement or revocation of a 
Hearing with patent, the Court may, if it thinks fit, and shall on the 
assessor. request of either of the parties to the proceedings, call 

in the aid of an assessor specially qualified, and try the case wholly or 
partially with his assistance. 

f2) A Court exercising appellate jurisdiction in respect of such suit or 
proceeding may, if it thinks fit, call in the aid of an assessor as afoMiaid. 


(3) The remuneration, if any, to bo paid to an assessor under this 
section shall in every case be determined by the Court and be paid by it 
as part of the expenses of the execution of this Act. 


groupdlesa 
of 

ings 


86. Where any person claiming to be the patentee of an invention, by 
circulars, advertisements or otherwise threatens ^ any 
Remedy other person with any legal proceedings or liability ^ 

proceed- in respect of any alleged infringement of the patent, 
any person aggrieved ^ thereby may bring a suit against 
him in a District Court having jurisdiction to try the suit, and may obtain 
an injunction against the continuance of such threats, and may recover 
such damage (if any) as he has sustained thereby, if the alleged Unfringe- 
ment to which the threats related was not in fact an infringement of any 
legal rights of the person making such threats : 


Provided that this section shall not apply if the person making such 
threats with due diligence commences and prosecutes a suit for infringe- 
ment of his patent 
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I. Remedy in case of groundless threats ot legal proceedings, ** 

(1) Rettraining threats generally. • 

{a) There is no presumption in law in favour of the validity of a patent, and 
therefore a patentee is not entitled to publish statements of his inten- 
tion to institute legal proceedings, in order to deter persons from pur- 
chasing alleged infringements of his patent, if he has no bona fide 
intention to follow up his throats by taking such proceedings, and the 
Court, will, in such case, restrain him from making such publication. 
Rollins V. Sinks, 41 L.J. Ch. 858 ,* L.U. 13 Eq. 355 ; 26 L.T. 56 ; 20 
W.B. 287. D 

(h) A person alleging the invalidity of a patent is not bound to assert his claim 
by scire facias, in order to establish his right to restrain the publica- 
tion of statements by the patentee, threatening with legal proceed- 
ings persons buying articles of his manofacture alleged to be infringe- 
ments of the patent. {Ibid). E 

» (c) The plaintiffs claimed damages and an injunction against the defendant, 

who was a patentee, and who was alleged in the statement of claim to 
have systematically threatened persons proposing to deal with the 
plaintiff with legal proceedings for an injunction, and in certain 
specified instances to have warned the plaintiff or his customers against 
infringing his patent. The statement of claim did not allege that the 
threats and warnings wore given otherwise than bona ^ide, or that the 
dofuridaut in tended to continue his course of aoiion. The defendant 
had not taken atiy legal proceedings. — Held, that as there was no 
allegation of want of bona fides, the plaintiff could not be entitled to 
damages, and that as there was no allegation that the defendant in- 
tended lo continue his threats, the plaintiff could not go into evidence 
in support of his claim for an injunor<ion, and he was therefore non- 
suited. Halsey v. Brotherhood, 19 L.J. Ch. 786; 15 Ch. D. 511; 43 
L.T. 366 ; 29 W.R. 9 ; Affirmed, 51 L.J. Oh. 233 ; 19 Ch. D. 386 ; 45 
L.T. 640 ; 30 W.R. 279. P 

(d) There is no law compelling a man to assort his legal right by action, and 

this applies to paioutees who give notice of infringement. (Ibid). G 

(e) In many oases it is a man’s duty to give notice to persons that they are in- 

fringing his legal rights before ho brings an action. (Ibid}, H 

(/) The Court will restrain a patentee from issuing circulars threatening legal 
proceedings against infringers, unless he will undertake to commence 
proceedings to assert the validity of his patent ; and the fact that the 
party seeking the aid of the Court was formerly a licensee of the paten- 
tee under the patentee, and had himself concurred in issuing similar 
circulars, does not prevent the Court interfering after the expiration 
of the license. Axmann v. Lund, 43 L.J. Ch. 655 ; L.K. 18 Eq. 380 ; 
31 L.T. 119 ; 22 W.R. 789. I 

(p) Where a plaintiff brings an action to restrain a defendant from issuing 
notices to the plaintiff’s customers that the plaintiff in selling goods is 
infringing the defendant’s patent rights, it is for the plaintiff to prove 
that the defendant’s statements are false ; and if no mala fldes is 
proved and no damages could be obtained, the Court will not grant the 
t injunotion. If in a judicial proceeding the statements are proved to 
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be false in faot, an injanotion would be granted against continuing 

, them, as that would be acting mala fide, Burnett v. Tak^ 46 L.T. 

74^ j 

(h) The plaintiffs were the makers of “ Kainbow Water Baisers or Elevators**, 
and they commenced an action for an injunction to restrain the 
defendants from issuing a oiroular cautioning the public against the 
use of such elevators as being direct infringements of certain patents 
of the defendants. The plaintiffs subsequencly gave notice of a motion 
to restrain the issue of this oiroular until the trial of the action. The 
defendants then commenced a cross action, claiming an injanotion to 
restrain the plaintiffs from infringing their patents. — Held, that as 
there was no evidence of mala fidee on the part of the defendants, they 
ought not to be restrained from issuing the circular until their action 
^ had been disposed of, but they must undertake to prosecute their 

action without delay. Htmsehold v. Fawbumt 61 L.T. 498. K 

(3) Proof of validity of patoot. 

(а) In an action lor an injunction to restrain a patentee from issuing threats of 

legal proceedings, the validity of the patent cannot be tried, the only 
issue in such an action being infringement or no infringbment. Bo, 
where the plaintiffs in their statement of claim alleged that the defend- 
ants’ patent was invalid, such allegation was ordered to be struck out, 
Kurtzs, Spence^ 65 L.J. Oh. 919; 38 Ch. D. 679; 55 L.T. 31'if ; 35 
W.R. 26. L 

(б) An application moved for an injunction to restrain the publication of adver«> 

tisements, which alleged that an inventiun claimed by him was an 
infringement of patent rights belonging to the advertisers, and which 
threatened legal proceedings against purchasers from the applicant. 
The respondents, who were the advertisers, raised a case of alleged in- 
fringement by their affidavits, but declined to institute legal p^^eqd- 
ings against the applicant in respect of such alleged infringement.— 
Beldt that the applicant, as a condition precedent to obtaining the 
injunction, must show that there had been no infringement on his 
part ; and that, as the respondents had raised a case of alleged infringe- 
ment by their affidavits in opposition to the motion, the injunction 
would not bo granted even though the respondents declined to take 
legal proceedings against the applicant. Ba/mey v. United Telephme 
Co., 28 Oh. D. 394 ; 62 L.T, 673 ; 33 W.R, 676. M 

(c) Semble, in an action to restrain a patentee from issuing threats, the validity 
of the defendant’s patent may be called in question. Kvrtz v, Spence, 
supra, Disapproved; Oliallender v. Boyle, infra. If 

(c2) In such an action the mere production by the patentee of his letters patent 
does not prove bis '* legal right ” ; he must support their, validity. 
The grant of letters patent to two persons for similar inventions does 
not decide how far the inventions are identical. A files his provisional 
specification. B, having at that time made independently a similar 
discovery, comes the next day with his provisional specification. Sub- 
sequently B obtains letters patent. Afterwards A applies for letters 
patent. A can obtain letters patent only so far as not to cover B’s 
invention. In case of two grants to different persons for the same 
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invention, the Oourt is not bound by the dates of the patents, or by 
the fact that the rival patentees had contested their claims to priority 
of grant before the law officers of the crown. Kurts v. SpencBt 5S L.T. 
438. 0 

(3) Action to POBtraln threats of legal proceedings --Validity of patent— Burden of 
proof. 

Where the plaintiff in an action to restrain threats of legal proceedings by any 
person claiming to be the paten tee .of an invention, seeks to establish 
that the patentee is not entitled to the benefit of the proviso to that 
section, so as to exclude the operation of the former part thereof, the 
burden is on the plaintiff to prove affirmatively that an action com- 
menced and presented by the patentee for infringement of his patent 
is not one in which the validity of the patent could beyond all doubt 
be tried. Oraig v. Dowding, 98 Tj.T. 231 ; 24 T.L.B. 248 ; 26 Bepi» 
Pat. Oas. 259. P 

(i) Objections to patent— Particulars of objection. 

The plaintiffs brought an action to restrain the defendants, who were holders 
« of various patents for electric accumulators, from threatening the 
plaintiffs’ customers with legal proceedings for infringement, and by 
their statement of claim alleged that the defendants’ patents were 
, invalid. No specific statement has been made by the defendants which 

patents they alleged to be infringed. The defendants, who had not 
delivered a defence, applied for particulars of objections, and the 
, plaintiffs were ordered to deliver particulars of objections within a 

limited time after the defendants had given to the plaintiffs a list of 
the patents on which the defendants intended to rely. The defendants 
appealed! asking for an unconditional order on the plaintiffs to deliver 
objections : HeZd, that the order under appeal was right, but that the 
• « defendants ought also to state that they relied on no other patents than 

those in the list, and that the plaintiffs ought to undertake when the 
list had been delivered to amend their statement of claim so as to define 
the patents the validity of which they disputed. Union Electrical 
Power Light Oo. v. Electrical Storage Oo., 38 Oh. D. 326; 69 L.T, 
427 ; 36 W.R. 918. Q 

(5) Balance of convenience and Inconvenience. 

(a) In order to obtain an interlocutory injunction the plaintiff must make out a 
prima facie casct i,e,, a case such that if the evidence remains the 
^sarne at the hearing it is probable that he will obtain a decree, and 
unless he makes out such a case an injunction will not be granted on 
the mere consideration of the balance of convenience and inconvenience. 
Ohallender v. Royle^ supra, R 

a motion by a plaintiff for an interim injunction to restrain the defendant 
from issuing threats of legal proceedings for an alleged infringement 
of the defendant’s patent, it is not necessary for the plaintiff to prove 
that he had not infringed the defendant’s patent, but the question is 
one of the balance of oonvenionoe and inconvenience and the Oourt 
will decide according to his opinion whether more harm will be done 
by granting or refusing an injunction. Walker v. Clarke, 56 L.J. 

• Gh. 239 ; 56 L.T. Ill ; 36 W.B. 245. 8 
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By circulars, advertlsemaata or olherwisa tbremiaoa*’’ 

(1) Threati of action. 

• (a) If a person olaiining to be the patentee of an invention, by oiroular, adver- 
tisements, or otherwise threatens any other person with legal proceed- 
ings or liability in respect of any alleged infringement of the patent, 
any person aggrieved may obtain an injunction against the continuance 
of suoh threats, and may recover damages, if the alleged infringement 
is not, in fact, an infringement, unless the person making Buoh threats 
with due diligence oompiences and prosecutes an action ior infringe- 
ment of his patent. Patents and Designs Aot, 1907 (7Edn. W. 7 0, 29), 
8. 36. See Household and Bosher v. Fairhum and Hall (1885), 
2 R.P.G. 140 ; Driffield and East Riding Pure Linseed Qahe Oo. v. 
Waterloo Mills Oalce and Warehousing Qo., (1886), 31 Gh. D. 638 ; and 
title Patents. T 

^ (6) As to what oontitutes a breach of an injunction restraining threats of legal 

proceedings or liability, see EUam v. Martyn <& Co., (1898), 68 L.J. 
(Gh ) 123, O.A. Jf 

(2) Thpeats by clrcttlarB, advertisements or otherwlse—Private letter. 

Threats ** by circulars, advertisements, or otherwise” include threats by prj^vate 
letter to the person charged with infringement the words ** or other- 
wise” not b'jing restricted, on the ejusdem generis principle, to ” other 
means such as circulars or advertisements”. The solicitors to the 
defendants, a company, sent a letter to the plaintiffs, another company, 
alleging an infringemeiiii of patents claimed by the defendants, and 
stating that unless the plaintiffs forthwith discontinued the infringe- 
ment, legal proceedings would be taken. The defendants not having 
followed up the letter by legal proceedings, the plaintiffs brought an 
action for an injunction, to restrain them from making or continuing 
threats cf legal proceedings. The defendants delivered a defence 
alleging that the plaintiffs had infringed the patents, but afterwards, 
by amendment, struck out the allegation: Held that the pTaintiffs 
were entitled to a perpetual injunction, with costs. Driffield Linseed 
Oake Co, v. Waterloo Mills Co,, 65 L.J. Oh. 391 ; 31 Gh. D. 638; 64 
L.T. 210; 34 W.U. 360. Y 

<3) Threats contained in letters in answer to inquirieB--Privilleged oommunications. 

A ‘^threat*’ within the meaning of this section may be contained in letters 
written bona fide in answer to inquiries made about a patent. Suoh 
a letter cannot be considered as a privileged communication. The 
words *'or otherwise ” in the seciiori are not to be classed as ejusdem 
generis with *‘ciroular.s or advert isemeuts** ; they are extended by the 
words which precede them, and not. oonfiried by them. Driffisld and 
East Riding Linseed Cake Co v. Waterloo Mills ; Combined Weighing 
Machine Co., and Barrett v. Day, all supra, approved', Skinner v. 
SJmo, 62 L.J., Ch. 196; (1893) 1 Gh. 413 ; 2 R. 179; 6TlitT. 696; 41 
W.R. 217— C.A. W 

(4) Threats, what, are—** Without prejudice.!’ 

Although a threat, to come within this section must not be merely a warning 
about something that is going to be done, it need not be limited to 
what has passed. There must be, at the time the threat is made, 
something in respect of which an action could be biQoaght by the 
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person threatening. A letter ^vriUen " without ptejudioe ” alleging 
infringement is oontinued, is a threat within the KCt. Or, if the^parties 
arrange a meeting ** without prejudice.” and similar words are spoken, 
this also is such a threat. Kwrtz v. Sp^nce^ 57 L. J. Ch. 2^38 ; 58 
L.T. 438. Y 

(5) Letter— No reference to patents. 

A Iptter may constitute a threat of legal proceediogs under this section although 
it does not m terms refer te any patent or state that patent rights 
have been infringed, Doughlass v.* Pintsch's Patent Lighti/ng Co., 65 
L.J. Oh. 919 ; (1897) 1 Ch. 176 ; 76 L.T. 332 ; 46 W.R. 108. 

J. — * * Legal proceedings or liability, ’ ’ 

Injunction to restrain threats— Threats of proceedings by persons other than 
person enjoined— Breach of injunction. ^ 

An order restraining the defendant, his servants and agents, from threatening 

, the plaintiffs or any of their customers with any legal prooeedings or 

liability ” in respect of the manufacture, sale, or purchase of a certain 
patented article, ^is not disobeyed by the circulation by the defendant 
' % of a pamphlet with his name thereon as agent for a third person, con- 

taining a notice signed by the third person, and stating that he was the 
exclusive maker of the article, and it was his intention to prosecute all 
• infringers of bis patents {dissmtiente Ohitty, L,J,). Ellam v. Martyn, 

68 L.J. Gh. 128 ; 79 L.T. 510 ; 47 W.B. 212 ; 16 Rep. Pat. Oas. 28 ; 
15 T.L.R. 107. Z 

Held, by Ohitty, L.J., agreeing with Homer, J., that the injunction was not 
restricted to threats of proceedings to be taken by the defendant him- 
self, and.that the circulation of the pamphlet in question was a breach 
of the injunction. (/6id). 

* • -4 “ Person aggrieved . ' ' 

Ciroalars issued in general terms—*' Person aggrieved.'* 

A patentee brought an action against a second manufacturer for passing off his 
goods as those of the plaintiff. He also issued, in the boxes containing 
his own goods, the following circular: Notice to grocers and others 
— Information of extensive violation of Mr. Wm. Edge’s patent rights 
has been received. All parties are warned not to infringe these rights 
— R & R.G. Winder, Solicitors, Bowker’s Bow, Bolton England.” A 
third manufacturer, commencing to sell similar goods and finding that 
some of his customers had received the circular, brought an action to 
restrain the patentee from issuing threats and for damages : ifefd, 
that the circular did not refer to future infringements only, and that 
it was issued under such circumstances that persons who received it 
must have considered that it applied to the second aud third manu- 
facturers ; that it was theriilore not a general warning such as a patentee 
might be justified in issuing, but was a threat, aud that the third 
manufacturer was a person aggrieved and entitled to bring the action. 
Challender v. Boyle, 56 L.J. Oh. 996, explained’— Per Lmdley, L.J, 
This section applies to throats by the owner of an invalid patent. 
Johnson v. Edge, 61 L.J. Ob. 262 ; (1892) 2 Ch. 1 ; 66 L.T. 44 ; 40 
, W.R. 437. A-B 
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5.—*' Provided » . . . with due diligence . . . .patent. 

(1) ** Doe diligence.” 

• 0, a paten toe, brought an action i^inst B, a prior patentee of a similar inven- 
tion, to restrain B from issuing threats of legal prooeedings against 
persons selling O’s patent article. Shortly after G had sued out his 
writ, but before it had been served, B had oommenoed an action for 
infringement against the P. Co., who were selling C’s articles. HeU, 
that the action mentioned in the proviso as taking a case out of the 
section need not be an action against the person who is sbing to res- 
train the threats,* but that an action for inf ringement honestly brought 
with reasonable diligence against any of the persons who have been 
threatened, will, if duly prosecuted, satisfy the proviso. That in con- 
sidering whether such a action is' brought with due diligence, the 
time of issuing the threats, and not the time when the party bringing 
the action first knew of the acts which he alleges to be infringements, 

• is the period to be looked to. Ohallender v. Boyle, 56 L.J. Gh. 996 ; 

36 Ch. D. 425 ; 57 L.T. 784 ; 36 W.B. 357. 0 

(2) Prosecuting acUon with due diligence. 

On 19th April, 1904, the plaintiffs issued their writ for an injunction to restrain 
an alleged infringement by the defendants of their letters patent* for 
improvements in golf balls by selling balls known as Bpringvale Eagle 
and Bpringvale Hawk. On 8th June, 1904, the plaintiffs inserted in a 
golfing paper a statement that it had come to their notice tha/i golf 
balls known as the Bpringvale Eagle and Bpringvale Hawk were being 
offered for sale in infringement of letters patent belonging to the 
Haskell Go. ” ; that actions had been commenced to restrain such 
infringement ; and that the plaintiffs would enforce their rights against 
all persons buying or selling or otherwise dealing in or using such 
infringing balls. The plaintiffs were also alleged to have issued circu- 
lars to dealers in golf balls. On 20th May the plaintiffs delivered 
their statement of claim. On 13th June the defendant (who not 
yet put in their defence) served notice of motion to restrain the plain- 
tiffs until the trial of the action from representing by advertisement or 
otherwise that the golf balls made and sold by the defendants as 
Bpringvale Eagle and Bpringvale Hawk were infringements of any 
patent belonging to the plaintiffs : Held, dismissing the motion, that 
it could nor. be said that the plaintiffs had not with doe diligence ” 
commenced and prosecuted their action; and secondly, that the adver- 
tisements and circulars were not a contempt of Gourt. Haakell Oolf, 
Ball Co. v. Hutchinson, 21 Bep. Pat. Gas. 497 ; 20 T.L.B. 603— 
Buckley, J. D 

(3) Right of action— Costs. 

The remedy of the threatened party is gone so soon as an action is, within a 
reasonable time, commenced by the patentee to restraj^ the alleged 
infringement which is the«subjeot of the threats ; but the patentee if 
be does not commence his proceedings in the form of a counterclaim 
to the action to restrain the thriiats, but institutes a separate action 
should endeavour to obtain a slay of the first action, and in default of 
LO doing may bo deprived of bis costs thereof. Compound Weighing 
and Advertising Co. v. Automatic Weighing Machine Co., 58 L.J. Gh. 
709. . • B 
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(4) Where aetion for infringement commenced. 

An action to rpstrain threats in re^peot of an alleged infringement of a»pafent 
ought not, having regard to the section to be commenced after an Kctioo 
to restrain the alleged infringement has been instiiuted and is being 
prosecuted with due diligenoe; and if it is so oommonced, all proceed- 
ings in it may be stayed as being vexatious. Barrett v. Dap, 59 L.J. 
Oh. 464 ; 43 Oh. D. 485 ; 62 L.T. 597 ; 38 W.B. 362. F 

Miscellaneous. 

87. Where, after the compaencement of this Act, a patent is granted 
Grant of patents or more persons jointly^* they shall, unless 

to two or more par- otherwise specified in the patent, he treated for the 
purpose of the devolution of the legal interest therein* 
as joint tenants, but, subject to any contract to the contrary, each of such 
persons shall be entitled to use the invention for his own profit without 
accounting to the others, byt shall not be entitled to grant a license 
without their consent, and, if any such person dies, his beneficial interest 
in the patent shall devolve on his legal representatives. 

* (Notes). 

" A patent is granted to two or more persons jointly. ** 

Grant of patent to two or more persons Jointly —Effect. 

(а) WbcD letters patent ace granted to two or more persoDs, any one of them 

may use the invention for nis own benefio without the consent of the 
ochecB. Mathers v. Green, 35 L.J. Oh. 1 ; L.R. 1 Gh. 29 ; 11 Juc. 
(N.S.) 845; 13L.T. 420;14W.R. 17. O 

(б) Where a patent is vested in trustees upon trust for several tenants in 

common or joint tenants, qiicere, whether any one of them is at 
liberty to work the patent on his own account. Hancock v. Bewly, 

1 Johus, 601. H 

(e) Semble, that joint owners of a patent are answerable for losses occasioned 
Oy their oo-ad venturers only to the extent of their respective shares. 
Lovell V. Hicks, 2 Y, & Coll. 481 ; 0 L.J. Ex. Eq. 85 ; 5 id. 101. 1 

Novelty of inven- 38. (l) An invention shall be deemed a new 

invention ^ within the meaning of this Act — 

(a) if it has not, before the date of the application for a patent 

thereon, been publicly used in any part of British India, or 
* Been made publicly known. in any part of British India, and 

(b) if the inventor has not by secret or experimental uses made 

direct or indirect profits from his invention in excess of such 
an amount as the Court or the Governor General in Council, 
as the case may be, may, in consideration of all the circum- 
> stances of the case, deem reasonable. 

46 - 2 ? 
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(2) The public use or knowledge of an invention before the date of 
the application for a patent thereon shall not be deemed a public use or 
knowledge within the meaning of this Act if the knowledge has been 
obtained surreptitiously or in fraud of the true and first inventor ^ or has 
been communicated to the public in fraud of such inventor or in breach of 
confidence : 

Provided that such inventor has not acquiesced in the public use of bis 
invention, and that, within six months after the commencement of that 
use, he applies for a patent. " 

(Notes). 

N.B.*-Bee notes under B. 2, swpra, 

t.--*^New invention,** 

See oases noted under 8. 3 at pp. 14—20, supra. 

2.’-** Pubiicly used. . . .Publicly known,** 

[See oases noted at pp. 20, 21, under 8. 3, mpra.^ 

(1) Prior poblloation and user. 

(а) A few months before the date of a patent lor an improvement in paddle- 

wheels, two pairs of the wheels were made for a party (to whpm the 
patent was afterwards assigned) by an engineer and his workman at 
* his own manufaotory, under the directions of the patentee, and under 
an injunotion of seoreoy, the engineer being paid for them by the 
party ; when finished they were taken to pieces, packed up, and 
shipped for a foreign port, where, aooording to his directions, they 
were put together and used (after the date of the patent) in steamboats 
belonging to a company, of which be was the manager and principal 
shareholder: Held, that this was not such a publication of tlMtimren- 
tion as to avoid the patent. Morgan v. Seward^ 2 M. and W. 644 ; M 
and H. 65 ; 6 L. J. Ex. 163 ; 1 Jar. 527. J 

(б) A necessary and an unavoidable disclosure of an invention to others, if 

made in the course of mere experiments, is not such a publication as 
will avoid the subsequent grant of a patent, though the same dis- 
closure, if made in the course of a profitable use of an invention pre- 
viously ascertained to be useful would be a publication ; but an 
experiment performed in the presence of others, which not only turn4 
out to be successful, but actually beneficial in the particular instance, 
is not necessarily a publication, so as to constitute a gift of the inven- 
tion to the world. Newall and Elliot, In re, 4 O.B, (N.8.) 269 ; 27 
L. J. C.P. 337 ; 4 Jur. (N.8.) 562. K 

(c) B, applied for a patent for improvements in making capsules^ ^ome delay 
occurred in the office, and between the time of the application for and 
the issuing of the letters patent, B manufactured a quantity of the 
articles, in the making of which he had discovered improvements. 
They were made by his own workmen, and were not intended for sale 
before the patent was granted, nor were they sold. Held, that this 
did not invalidate the patent. Betts v. Menstes 28 L. J. Q.B. 361 ; 
5 Jur. (N.B) 1164* , L 
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2,-~" Publicly UBCd.. .■Pabtlely kttowa "—(Ooneluded). 

(d) If the ioventor of a maobioe lends it to another in order to haye its quali- 
ties tested, and that person uses it for some weeks in a public work- 
room : this is not giving the invention such publioity as to deprive the 
inventor of his right to obtain letters patent for it. Bentley v. Fleming, 

1 Car. & K. 687. See also, Hills v. London Oas Ught Co*. 6 H. d( N. 
812 ; 29 li. J. Ex. 409. M 

(2) Nature of public knowledge. 

(а) Prior knowledge to avoid a patent, must be knowledge equal to that required 

to be given by a patent ; thbt is, quoh knowledge as will enable the 
public to perceive the very discovery, and to carry the invention into 
practical use. Hills v. Evans, 4 De. G.E. & J. 288 ; 81 L.J. Oh. 467 ; 

8 Jar. (N.6.) 626 6 L.T. 90. H 

(б) A prior publication, to have that effect, must be one from whioh a person 

with ordinary knowledge would be able practically to apply the dis- 
covery without further experiment. (Ibid). 0* 

(c) To avoid a patent on the ground of prior publication, it is not enough that 

the invention has been published ; it must have been made public to 
such an extent that a knowledge of it may be assumed among persons 
conversant with the subject. Plimpton v. Spiller, 47 L. J. Oh. 211 ; 

6 Gh. D. 412 ; 87 L.T. 56 ; 26 W.B. 285. P 

(d) The prior publication must contain a description equivalent to a sufficient 

Bpeoifloation. (Ibid). Q 

(8) Knowledge of patentee. 

(а) Although a party may believe himself to be the first and original inventor, 

yet he cannot shelter himself under wilful ignorance, but will be 
fixed not only with what he knew, but with that whioh he might have 
known had he made the inquiries whioh it was incumbent upon him 
to make. ' HonibalVs Patent, In re, 9 Moore P.G, 878. R 

(б) If an invention becomes (without fraud) known to the public, no subsequent 

^ patent can be grauted for it. It is not necessary that it should have 

been used by the public, as well as known to the public. Patterson 
V. Gaslight and Ooke Oo., 47 L.J. Oh. 402 ; 3 App, Gas. 239; 88 L.T. 
308 ; 26 W.R. 482— H.L. (E). S 

3.--** True and tint inventor , " 

N>B.-*See oases O and P at p. 14, under S. 2. supra. 

First and original inventor. 

A —means a person who could claim the merit of the first invention 

without reference to the user. HanibalVs Patent, In re, 9 Moore P.G. 
378. T 

39. If a patent is lost or destroyed, or its non-production is aooount- 
liOBB or destruo* satisfaction of the Controller, the 

tion of patent. Controller may at any time, on payment of the pres- 

cribed fee, seal a duplicate thereof. 


40. (l) The exhibition of an invention at au industrial or inter- 


Provisions as to 
exhibitions. 


national exhibition, certified as such by the Governor 
General in Council, or the publication of any descrip- 


tion of the invention during the period of the holding of 


the exhibition, or the use of the invention for the purpose of the exhibition 
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in the place where the exhibition is held, or the use of the invention 
daring the period of the holding of the exhibition by any person olsewhere, 
without the privity or consent of the inventor, shall not prejudice the 
right of the inventor to apply for and obtain a patent in respect of the 
invention or the validity of any patent granted on tbe application : 

Provided that— 


{a) the exhibitor, before exhibiting the invention, gives tbe Oon- 
troller the prescribed notice of his intention to do so ; and 
(b) the application for a patent is made before or within six months 
from the date of the opening of the exhibition. 

(2) The Governor General in Council may, by notification in tbe 
Gazette of India, apply this section to any exhibition mentioned in the 
/lotification in like manner as if it were an industrial or international 
exhibition certified as such by the Governor General in Council, and any 
such notification may provide that the exhibitor shall be relieved from thle 
condition of giving notice to tbe Controller of his intention to exhibit, and 
shall be so relieved either absolutely or upon such terms and# conditions 
as may be stated in tbe notification. 


41. The trustees of the Indian Museum may at any time reqiiire a 
Models to bo fur- ^ patentee to furnish them with model or sample' 


nisbed to 
Moseum. 


Indian 


of his invention on payment to the patentee of tbe 
cost of the manufacture of the model or sample, the 
amount to be settled, in case of dispute, by tbe Governor General in 
Council. 


42. (1) A patent shall not prevent the use of an invention for the 
purposes of the navigation of a foreign vessel ^itfiin 
the jurisdiction of any Court in British India, or the 
use of an invention in a foreign vessel within that 
jurisdiction, provided it is not used therein for or in connection with the 
manufacture or preparation of anything intended to bo sold in or exported 
from British India. 


Foreign vessels in 
British Indian 
waters. 


(2) This section shall not extend to vessels of any foreign State of< 
which the laws do not confer corresponding rights with respect to the 
use of inventions in British vessels while in the ports of that State, or 
in the waters within the jurisdiction of its Courts. 


PAET II. 
Designs. 


Begistration of Designs. 

43. (1) The Controller may, on the application of any person claiming 
Application for proprietor^ of any new or original design*^ not 

r^istration of de- previously published^ in Efritisb India, register the 
design under this Part, * 
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(2) The application must be made in the prescribed form and must 

be left at the Patent Office in the prescribed manner and must be accom- 
panied by the prescribed fee. « 

(3) The same design may be registered in more than one class, and, 
in case of doubt as to the class in which a design ought to be registered, 
the Controller may decide the question. 

(4) T.he Controller may, if he thinks fit, refuse to register any design 
presented to him for registration ; bul> any person aggrieved by any such 
refusal may. appeal to the Governor General in Council. 

(5) An application which, owing to any default or neglect on the part 
of the applicant, has not been completed so as to enable registration to be 
effected within the prescribed time shall be deemed to be abandoned. 

(6) A design when registered shall be registered as of the date of th# 
application for registration. 

(Notes). 

1.—*^ Application for registration of dMgns. *' 

(1) Classification of goods. 

(a) Foi the purposes of the registration of designs goods shall be classified in 
the manner specified in the fourth Schedule to the Indian Patents and 
Designs Rulee. 1912. 

{b) It any doubt arises as to the class to which any particular description of 
goods belongs, it shall be determined by the Controller. [Buie 26, 
Indian Patents and Designs Buies, 1912.] U 

(ill Application to register a design. 

(a) An application under 3. 43 of the Act for the registration of a design shall 

0 be made on Form 14, (See 2 nd Schedule to the above Buies) and shall 

be accompanied by four copies of the design and shall be dated and 
signed by the applicant or bis agent. 

(b) The application shall state the class in which the design is to be registered, 

and the article or articles to which the design is to be applied. Where 
it is desired to register the same design in more than one class, a 
separate application shall be made in each class. 

(c) If 80 required by the Controller, the applicant shall state the purpose for 

• which ihe article is used and the material or predominating material 

of which the article is made, and shall give a brief ataioment of the 
novelty claimed for the design. [Buie 28 Ibid,} Y 

(3) Coplea and Bpeclmena of designs. 

1. The four copies of the design which lu accordance with rule 28, supra must 
^ ^ accompany the applioaiion shall be exactly similar drawings, photo 

graphs, tracings, or other representations of the design, or shall be 
specimens of the design. 

2. Each representation shall show the complete design and shall be on paper, 

or mounted on paper, of a size of 13 by 8 inches, and on one'side ouly. 
Drawings or tracings shall be made in black ink. 

3. When tbe speoimeqs are not in the opinion of the Controller, suitable for 

« record in the office, they shall be replaced by representations. 
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4. If the Controller in any ease bo reqaires, he shall be supplied with one or 
more repreBeotaiiooB or speoimens of the design in addition to those 
supplied with the application. 

6. Where words, letters, or numerals are not of the essence of the design, they 
shall be removed from the representations or speoimens. [Rule 39, 
Ibid.] W 

(4) Aoeeptance. 

Upon receipt of an application for registration, the Controller shall consider it,- 
and if he thinks there is no objection to the design being registeredt he 
may accept it. [Buie 30, Ibid,] X 

(6) Objeotlone. 

If after consideration of the application any objections appear to the Controller, 
a atatemeot of these objections shall be sent to the applicant or his 
agent in writing, and unless within one month the applicant or his 
agent applies for a hearing he shall be deemed to have withdrawn bis 
application. [Buie 31, Ildd.] 

<6) Declelon of Gontpoller. 

The decision of the Controller ac such hearing as aforesaid shall ke communi- 
cated to the applicant or his agent in writing, and if he objects to 
such decision, he may within one month, should he consider it neces- 
sary for the purpose of appeal, apply upon Form 15 [See Sob. II, Indian 
Patents and Desigos Buies, 191*2] requiring the Controller to state in 
writing the grounds of his decision and the materials used by him in 
arriving at the same. [Buie 82, Ibid,] Z 

(7) Date for appeal. 

Upon receipt of such form, the Controller shall send to the applicant or hiS; 
agent such statement as aforesaid in writing, and the date when such 
statement is sent shall be deemed to be the date of the Controller’s 
decision for the purpose of appeal. [Rule 88. Ibid.] A 

(8) Non-completion within six months. 

An application which, owing to any neglect or default of an applicant, has 
not been completed so as to enable registration to be effected within 
six months of the date of application, shall be deemed to be abandoned. 
[Buie 84, Ibid.] B 

2. — ** Proprietor. ’ ' 

(1) Proprietor — Definition. 

Soo 8. 2, supra. 0 

(2) Application by whom made. 

(a) The section of the Patents and Designs Act, which empowers a proprietor 
of a design to obtain an order for its registration, is this section. 
25 A. 493 (496). * ‘ D 

(5) From the words of this section it will be seen that the only person who is 
entitled to have a design registered under the Act is the proprietor for 
the time being of the design. {Ibid.) B 

(c) In this case, as the design bad been previously published in India, viz., to 
the Parsec merchant, the plaintiffs were not the proprietors of the 
design, and the design was not a new and original design. (Ibid), f 
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New ajMf originai design^ ** 

(1) Htw ud original d^gn. 

(a) For cegiBtration there must be a . S6 A. 493 (496). ^ 0 

(b) The portrait of a well-known public cbaraoter, copied from a photograph 

and applied as a design upon earthenware, is not a new and original 
design within the meaning of the copyright of Designs Act. Adaim 
V. ClmmAsxm, 12 Oh. D. 714 ; 27 W.B. 379. H 

(2) Porforatodpietare easting a shadow. 

The plaintifi claimed to be the proprietor of a subsistiog copyright in a certain 

• <• book” with a picture or design entitled ** The Ohristograph,” which 

was duly registered. The so-oalled book was an envelope, with the 
title printed thereon, oontaining a piece of card-board, perforated in 
suoh a way that the shadow oast by it on a wall, or otherwise, 'roughly 
imitated a well-known picture. The envelope contained also some 
descriptive lines, which were not claimed to be original. The plainti:^ 
complained that the defendants were selUng a similarly perforated card, 
accompanied by the same lines, and enolosed in an envelope bearing 
* as a title ** The Bibliosoope, or Shadowgraph,” whereby the sale of the 

plaintiff’s article had been diminished. The defendants denied the 
^ alleged copyright, and also that the plaintiff was the first inventor of 
the design : HeZd, that the design was not original, and was not 
capable of being protected by the statute ; that the title only was 
registered, and was the plaintiff’s property. As, however, that bad not 
been adopted by the defendants, the plaintiff’s oaae wholly failed. 
Cable V. Marks, 62 L.J. Ob. 107 ; 47 L.T. 432 ; 81 W.B. 221. I 

(S) Gombliiatioos. 

(a) A new combination of old patterns may be a new and an original design, 

BO as to be susceptible of registration under 5 & 6 Vice., o. 100. Har- 
mon V. Taylor, 4 H. & N. S15 ; 29 L.J. Ex. 3 ; 5 Jur. (N.8.) 1219. J 

(b) There is little or no analogy between a patent and a design, (ibid). K 

* (c) A registered a design for ornamenting woven fabrics. The design was 

applied to a fabric woven in cells, called ** The Honeycomb Pattern,” 
and it consisted of a oombination of the largo and small honeycomb, 
so as to form a large honeycomb stripe on a small honeycomb ground. 
The large honeycomb was not new, but they had never been used in 
oombination before A registered his design. Other fabrics had been 
woven with a similar oombination of a large and small pattern* 
Held, that the design was a new and an original design (Ibid). L 
* (d) An article of manufacture to which a new design is applied (whether such 

design is single or the result of a new oombination of old and known 
' designs) is not itself a design within the meaning of the statute, and 

cannot be protected by registration. (Ibid.) See Holdsworth v. 

*OreaM, post, col. 631. M 

(cl A, oombination of known things may produoe a new and original design. 
Beg V. Firmin, 3 H. & N. 304n ; 16 J.P. 570. H 

(4) How made. 

Four old designs were respeotitely applied to three ribbons, and to a buttw ; 
and the three ribbons were then united by the button, so as to form a 
badge. The badge was registered, held, that this union did not 
amount to a new design within the statute. MulUmey v. StevenB, 

. 10 L.T« 190. 0 
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J . New anti original design** ‘-•{Goncluded), 

(5) Bricks. 

k Dewly-in vented brick, tbc utility of which coDsisteS in its being so shaped, 

* that when several bricks were laid together io building, a series of 

perr>ureB were left in the wall, by which the air was admitted to 
circulate, and a saving in the number of bricks required was effected, 
is a design capable of being registered. Rogers v. Driver, 16 Q.B. 102; 
20 L.J. Q.B. 31. P 

(G) Marks. 

Where a plaintiff who hadi filed a bill to restrain the sale of certain articles of 
improved furniture, was shown to have sold similar articles Vitbout 
having the word ** registered^* and the date of registration notified on 
such articles, his bill was dismissed with costs. (Ibid.) Q 

(7) Mode of description— Combination. 

The same nicety U not required in registering patterns or designs as in desorib- 
* ing inventions sought, to be protecned under the patent laws. Bolds^ 

worth V. MCrea, 3G L.J. Q B, 297; L.B.2 H.L. 380; 16 W.R. 226. R 

(8) Registration with particuiar thing. 

8emhh\ that where a man chooses to register bis design with a particular thing, 
he cannot afterwards be heard to say that he claims the design as dis- 
tinguished from the thing. Barron v. Lomas, 28 W.R. 973. 8 

4,--** Not previously published^** 

(1) Design— Nature— Publication. 

(а) The design must be a new and original design. 25 A. 493 (496), T 

(б) It must not have been previously published in British India. (Ibid). U 

(2) Bending design to person not in confidential relation to proprietor. 

If a design is communicated to a person who is not many confidential relation 
to the author or proprietor of the design, it would seem that such com- 
munication would constitute a publication and form a bar of the 
subsequent registration of the design. (Ibid). ' Y 

44. Where a design has boon registered^ in ono or more classes of 

goods, the application of the proprietor of the design 
Registration of . , , 

designs in new to register it in some one or more other classes shall 

classes. refused, nor shall the registration thereof be 

invalidated — 

(а) on the ground of the design not being a now and original design, • 

by reason only that it was so previously registered ; or 

(б) on the ground of the design having been previously published 

in British India, by reason only that it has been applied to 
goods of any class in which it was so previously registered. 

Certificate of re- ^5. (i) The Oontroller shall grant a certificate of 

gistration. registration to the proprietor of the design when 

registered. 

(2) The Oontroller may, in case of loss of the original certificate, or 
in any other case in which he deems it expedient, furnish one or more 
copies of the certificate. 



SDIAN patents and DESIGNS AOT). 

, ^ AtSf- >’■ -I 

« :;.i^ (1) fthaill be kept at the Patent Office a book called the 

Aegtit^ircf Designs; vjt^gidter pf Designs, wherein shall be entered the 
nftmea and addresses of proprietors of registered designs, notifications of 
assignments and of transmissions of registered. designs, and such other 
matters as may be prescribed. 


(2) The register of designs existing at the commencement of this Act 
shall be incorporated with and form part of the register of designs under 
this Act. 

(9) The register of designs shall be prima facie evidence of any 
matters by this Act directed or authorized to be entered therein. 


Copyright in Begistered Designs, 

.*7. (1) When a design is registered, the registered proprietor of tl^e 
Copyright oa regiB- design shall, subject to the provisions of this Act, have 
.tration. copyright in the design during five years from the date 

of registration. 

(2) within the prescribed time before the expiration of the said five 
years application for the extension of the period of copyright is made to 
the Controller in the prescribed manner, the Controller shall, on payment 
of the prescribed fee,’ extend tho period of copyright ^ for a second period 
of five years from tho expiration of the original period of five years. 

(3) If within tho prescribed time before the expiration of such second 
period of five years application for the extension of the period of copy- 
right is made to the Controller in the prescribed manner, the Controller 
may, subject to any rules under this Act, on payment of the prescribed fee, 
extend the period of copyright * for a third period of five years from the 
expiration of tho second perjod of five years. 

(Note). 

t.—** Extend the period of copyright.*’ 

ExteoBion of period of copyright in registered design. 

ApplicatioiH under 8. 47, sub>Ss. (2) and (3j, of the Act for the extension of the 
period of copyright in registered designs fnay be made at any time not 
more than six rnoni>hs and notdoss than o>!e month before the time of 
the expiry of tho copyright. The application shall bo made on Form 
16. [Second Schedule to the Indian Patents and Designs Rules, 
1912.] [Rule 3c5, Tho Indian Patents and Designs Rules, 1912.] W 

j -* 

„ . . 48. (1) Before delivery on sale of any articles to 

Requirements ^ ‘ i i 

before delivery on which a registered design has been applied, the pro- 

prietor shall — ^ 

(a) (if exact representations or specimens were not furnished on 

the application for registration), furnished to the Controller 

* the prescribed number of exact representations or specimens 

47— L 
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of the design ; and, if he fails to do so, the Controller may 
erase his name from the register, and thereupon the copyright 
» in the design shall cease ; and 

(&) cause each such article to he marked with the prescribed mark ^ 
or with the prescribed words or figures, denoting that the 
design is registered ; and, if he fails to do so, the proprietor 
shall not be entitled to recover any penalty or damages in 
respect of any infringement of his copyright in the design 
unless he shows that he took all proper steps to ensure the 
marking of the article, or unless he shows that the infringe- 
ment took place after the person guilty thereof knew or had 
received notice of the existence of the coypright in the design. 

, (2) Where a representation is made to the Governor General in Council 

by or on behalf of any trade or industry that in the interests of the trade 
or industry it is expedient to dispense with or modify as regards any class ' 
or description of articles any of the requirements of this section as to 
marking, the Governor (jeneral in Council may, if ho thinks flA, by rule 
under this Act, dispense with or modify such requirements as regards any 
such class or description of articles to such extent and subjoct to such 
conditions as he thinks fit. 

(Note). 

" Cause each such article- . . . mark.** 

Marking of articles before delivery on sale. 

Before delivery on sale of any arciolon to wbioh a registered design has been 
applied the proprietor of such design shall cause each such ari.iole to 
be marked with the word REGISTERED or with the abbreviation 
REGD. or with the abbreviation RD as ho may choose, and also 
(except in the ease of articles to which have been applied designs 
registered in classes 9, 13, 14 and 15) With the number appearing on 
the certificate of registration. [Rule, 30, The Indian Patents and 
Designs Rules, 1912.] X 

49. The disclosure of a design by the proprietor to any other person. 

Effect of disclo- circumstances as would make it contrary to 

sure on copyright. good faith for that other person to use or publish the 
design, and the disclosure of a design in breach of good faith by any 
person other than the proprif 3 t 8 r of the design, and the acceptance of a 
first and confidential order for goods bearing a new or original textile 
design intended for registration, shall not be deemed to bo a publication 
of the design sufficient to invalidate the copyright thereof if regibtration 
thereof is obtained subsequently to the disclosure or acceptance. 

50. (1) During the existence of copyright in a design, or 3uoh shorter 

period not being leas than two years from the registra- 

gistered°de 8 ?gnsV design as may be prescribed, the design 
shall not be open to inspection except by the proprie- 
tor or a person authorized in writing by him, or a person authorized by 
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the Controller or by the Court, and furnishing such information as may 
enable the Controller to identify the design, and shall not bo open to the 
inspection of any person except in the presence of the Controller, tor of an 
oiScer acting under him, and on payment of the prescribed fee ; and the 
person making the inspection shall not be entitled to take any copy of the 
design, or of any part thereof : 

Prqvided that, where registration of a design is refused on the ground 
of identity with a design already registered, the applicant for registration 
shall be entitled to inspect the design so registered. 

(2) After the expiration of the copyright in a design, or such shorter 
period as aforesaid, the design shall be open to inspection* and copies 
thereof may bo taken by any person on payment of the prescribed foe. 

(3) Different periods may bo prescribed under this section for diffdir- 
ent classes of goods. 

(Note). 

/ ' Insppction of Registered designs . * * 

Inapectioi? of designs. 

Registered designs shall not, except as provided by this Section, bo open to ins- 
pection until five \ oars after the date of application for registration. 

• [Rule 37, The Indian Patents and Designs Rules, 1912.] Y 

51. On the request of any person furnishing such information as may 

^ ^ , enable the Controller to identify the design, and on 

Information as to 

existence of copy- payment of the proscribed foe, the Controller shall 
inform siyjh person whether the registration still exists 
in respect of the design, and, if so, in respect of what classes of goods, 
£»nd shall stato the date of registration, and the name and address of the 
registered proprietor. 

(Note). 

/.— “ information as to ^ . > .copyright,** 

Request for iDformation. 

A roqu68ti for information under this sco(>ioii niiy bu made on Form IS. (See 
Sch. II, The Indian Patents and Designs Rules, 1912.; If the number 
of the registered design is not known, two c pies of the design, in 
respect of which inquiry is made, shall accompany the application. 
[Rule 38 of The Indian Patent^ and Designs Rules, 1912. J Z 

Industrial and Intemahonal Exhibitions, 

52. (l) The exhibition at an industrial or international exhibition 
Providioifb as to certified as such by the Governor General in Council, 

exhibitions. ' qj. exhibition elsewhere during the period of the 
holding of the oxhibicion; withopt the privity or consent of the proprietor, 
of a design, or of any article to which a design is applied, or the publication, 
during the holding of any such exhibition, of a description of a design, 
shall not prevent the design from being registered, or invalidate the regis- 
tration thereof : 
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Provided that— 

(a) the exhibitor, before exhibiting the design or article, or publish - 
' ing a description of the design, gives the Controller the pres- 
cribed notice of bis intention to do so : and 

(b) the application for registration is made before or within six 
months from the date of the opening of the exhibition. 

(2) The Governor General in Council may, by notification in the 
Gazette of India, apply this section to any exhibition mentioned in the 
notification in like manner as if it were an indastrial or international 
exhibition certified as such by the Governor General in Council, and any. 
such notification may provide that the exhibitor shall be relieved from the 
cgndition of giving notice to the Controller of his intention to exhibit, and 
shall be so relieved either absolutely or upon such terms and conditions as 
may be stated in the notification. 


Piracy of register 
ed design i* 


Legal Prooeedings,, 

58. (1) Daring the existence of copyright in any 

design it shall not be lawful for any person — 

(а) for the purpose of sale to apply or cause to be applied to any 

article in any class of goods in which the design is registered, 
the design or any fraudulent or obvious imitation ^ thereof, 
except with the license or written consent of the registered 
proprietor, or to do anything wit|i a view 'to enable the design 
to be so applied ; or, 

(б) knowing that the design or any fraudulent or obvious imitation 

thereof has been applied to any article without the consent of 
the registered proprietor, to publish or expose or cause to be 
published or exposed for sale that article. 

(2) If any person acts in contravention of this section, be shall be 
liable for every contravention — 

(a) to pay to the registered proprietor of the design a sum not 
exceeding five hundred rupees recoverable as a contract debt, or 
ib) if the proprietor elects to bring a suit for the recovery of 
damages for any such contravention, and for an injunction ^ 
against the repetition thereof, to pay such damages as may^be 
awarded and to be restrained by injunction accordinjgl^f : 

Provided that the total sum recoverable in respect of any one design 
under clause (a) shall not exceed one thousand rupees. 


(3) When the Court makes a decree in a suit under sub-section (2), 
it shall send a copy of the decree to the Gontroller, who shall cause an 
entry thereof to be made in the register of designs. 
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I.— '‘Piracy o1 registered design. ” 

(i; OMigB— lufriDganient. , 

A registered as a design a pattern oonsistiDg of a combination of ciistinot 
designs. B slightly altered the combination, but not so as to affect 
the general appearance of the pattern:— that this was an in* 
fringement of the copyright in the pattern. M'Crea v, HoldsvJorih, 
L.B. 6 Gh. 418 ; 28 L.T. 444 ; 19 W.R. 36. A 

' <91 ibid.— Ho iofvingemeDt. 

\a) In a suit to prevent the infringemont of *tho plaiutifiy’ right to a rfgistered 
curtain design, the plaintiffs alleged that, -after, "suffering great trouble 
and expense** they invented a particular design of curtain and got it 
registered, and that the defendants dishonestly imitated that design. 
The defendants alleged that the design was only an imitation of an old 
pattern known as the "Italian design** and denied that the plaintiffs 
were entitled to have that design registered, or to sue for an infringe-* 
ment of it. The evidence of one of the plaintiffs showed that * the 

* design was received by them from London in the year 1898, from 

whom was not stated, but it was in no sense invented by the plaintiffs 
or either of thenof. It was in evidence that in the year 1897, a Parsee 
merchant of Bombay received a design similar to the one in question 
from his firm in London, with instructions to have curtains made 
according to that design, and sent to London for sale. He gave instmo- 
* tions to defendants at the end of the year 1899 to print curtains from 

the design after making certain alterations. The defendants never 
saw the design which was sent to the plaintiffs, but only copied from 
the design sent to the Parsee merohant. Held that there bad been no 
infringement. 25 A. 493 =*23 A. W.N. 95. B 

(5) When a samEde of a pattern has been registered the design will not be in- 
fringed by an article produced upon the same principle, if different in 
, style. Thoxn v. Syddall, 26 L.T. 15 ; 20 W.R. 291. 0 

(9) Pablloation no Waiver. 

An inventor of new designs, publi&bing and staling them in a book, registered 
under 5 & 6 Viet. o. 100, aud oomaining a notice that persons wishing 
to manufacture them for the purp ise of sale must have the inventor's 
permission, does not amount to a iioensc to sell articles to which the 
designs have been applied. Pranchardiere v. Elvery^ 4 Ex. 380 ; 18 L. 
J.. Ex. 381. ’ D 

Jli) Pleading. 

A plea that the plaintiff Wks not before or at the time of registration, the inven- 
tor or proprietor of the design mentioned in the declaration to have 
been registered under 6 & 7 Viot. c. 65, does nob put in issue the 
question whether the design was the subjeot of a certificate of regis- 
tration under that Act. Millengen v. Picken, X C B. 799 ; 14 L.J., C. 

I • F. 254 ; 9 Jur. 714. E 

(5) Defendants' right to trial at Lav-- Effect of delay. • 

(a; In a suit to restrain an alleged infringement of a copyright in a design 
registered under 5 dc 6 Viot. o. iOO, the defendant does not lose 
his right to require the plaintiff to cstabiisli his title in an action ab 
law, although he delays doing so until the beanitg of the cause, and 
has previously, moved to. dissolvo upon a gr<>uiid which cannot be 
* maintained, tiheriff n, CoaUSt 1 Russ. 159. E 
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Piracy of registered design”— (GoneVuded). 

(b) But the defendant ordered to pay the oosts of motion to dissolve, that 
motion being ueelcss, whatever might be the result of the oause. Norton 
V. Nicholas^ 4 Kay & J. 475 ; 6 W.R. 764. G 

2.— ** Fraudulent or obvious Imitation!** 

Fraudulent IroitatioD— -What is. 

(a) The plaintiffs registered and sold a design in braid, applied to a boy’s jacket. 

The defendant sold jackets with a design in braid applied to them, 
which jackets were substantially of the same shape as plaintiffs*. The 
designer of the defendants* ornamental jackets bad previously seen 
the plaintiffs* article : — Hcfd, that the defendants had made a ** frau- 
dulent imitation *’ of the plairiiiffs’ design within the meaning of this 
section. Barron v. Lomas, 28 W.R. 97B. H 

(b) A fair imitation of a design is not prohibited by this section but under the 

words “ any such design, or any fraudalcMit imitation thereof,’* there 
may bu a case whore, although there arc slight variaiions, the * ‘design” 
itself has been applied. ** Fraudulent imitation** is equivalent to 
conscious imitation — where, that is, where a man having the design 
before him, knowingly imitates, and that imitation is not sufficiently 
original to be protected as a fair imitation. (Ibid). , 1 

3s— ** Injunction , " 

Sale and Manufacture. 

Under 5 & 6 Viet. c. 100, the designor protected by the Act is entitled to an 
injunction, restraining not merely the sale but the manufacture of any 
article to which the design is applied during the period of the protec- 
tion. M^Crae v. Holdsivorth, 2 Do. G, & 8. 496 ; 12 Jur. 820. J 

54. The provisions of this Act with regard ^^to certificates of the 

A pl eat’ f ^ patent, and to the remedy in case of 

certain provisions of groundless threats of legal proceedings by a patentee 
t^^de shall apply in the case of registered designs in like 

manner as they apply in the case of patents, with the 
substitution of references to the copyright in a design for references to a 
patent, and of references to the proprietor of a design for references to the 
patentee and of references to the design for references to the invention. 

fNote). 

N.B. — See Ss. 32 and 36, supra, and the not^s thereunder. 

-PART III. 

General. 

Patent Office and Proceedings thereat. 

55. (1) Tho^Governov General in Council may provide, for the pur-» 
poses of this Act, an oftice which shall be called, and 
is in this Act referred to as, the Patent Office. 

(2) The Patent Office shall ho under the immediate control of the 
Controller of Patents and Designs, who shall act under the superinten- 
dence and direction of the Governor General in Council. 


Patent Office. 



Sb. 86 to 61] Act II of 1911 (indtan patents and designs act). 95 


(3) There shall be a seal for the Patent Office. 

■(4j Any act or thing directed to be done by or to the Controller may 
be done by or to any officer authorized by the Governor Gener'il in 
Council. 


96. The Governor General in Council may appoint the Controller, 


Officers and clerks. 


and so many oflicors and clerks, with such designa- 
tions and duties as he thinks fit. 


Fees, 

87. (1) There shall bo paid in lospect of the grant of patents and the 
^ ^ registration of designs, and applications therefor, and 

in respect of otlier matters with relation to patents 
and designs under this Act, such fees as may be proscribed by the Govor-^ 
nor General in Council, so however that the feos proscribed in respect of 
the instruments and matters mentioned in the schedule shall not exceed 
those there specified. 

(2) A proceeding in respoct of which a foe is payable undor this Act 
or the rules made thereunder shall bo of no effect unless the fee has been 
paid. 

• (Note). 

“Fees." 

See the Schedule infra* See also the first schedule to the Indian Patents and 
Designs Rules, 1912. K 


Provisions as to Registers and other Documents in the Patent OJlice, 

58. There shall not be entered in any register 
to^l?e^entered'^in *re- under this Act, or be receivable by the Controller, 

gistoTs. any notice of any trust, expressed, implied or cons- 

tructive. 


59. Every register kept under this Act shall at all convenient times 
Inspection of , and open to the inspection of the public, subject to the 
extracts from, regis- provisions of this Act ; and certified copies, sealed with 
*'®*^‘** the seal of the Patent Office, of any entry in any such 

register shall be given to any person requiring the same on payment of 
the prescribed fee. 

60. Eoports of or to the Controller made under this 
poFte^of^C^ontroller. -^ct shall not in any case be published or be open to 
• • public inspection. 

61. (l) Where an application for a patent has been abandoned or 


Prohibition of 
publication of 
specification, draw> 
ings, etc., whore ap- 
plication abandon- 
ed, etc. • 


become void, the specifications and drawings (if any), 
accompanying or left in connection with such appli- 
cation, shall not, save as otherwise expressly provided 
by this Act, at any time be open to public inspection 
or be published by the Controller. 
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(2) Where an application for a design has been abandoned or infused, 
the application and any drawings, photographs, tracings, representations 
or specimens left in connection with the application shall not at any tince 
bo open to public inspection or be published by the Oonbroller. 

Power for Con- • 02. The Controller may, on request in writing 

troller to correct « -i i . i «i -i 

clerical errors. accompanied by the prescribed fee, — 

(a) correct any clerical error in or in connection with an applica- 
tion for a patent or in any patent or any specification ; 

(b) cancel the registration of a design either wholly or in respect of 

any particular goods in connection with which the design is 
registered ; 

* (c) correct any clerical error in the representation of a design or in 

the name or address of the proprietor of any patent or design, 
or in any other matter which is entered upon the register of 
patents or the register of designs. 

t 

63. (1) Where a person claims to bo entitled by assignment, trans- 
mission or other operation of law to a patent, or to 

Entry of assign- copyright in a registered design, the Controller 

mentsand transmis- , ,, . , _ • 

aions in registerR. shall, on request ^ and on proof of title to his satisfac- 
tion, register his interest in such patent or design. 

(2) Whore any person claims to be entitled as mortgagee, licensee or 
otherwise to any interest in a patent or registered design, the Controller 
shall, on request and on proof of title to his satisfaction, cause notice of 
the interest to bo entered in the prescribed manner in the register of 
patents or designs, as the case may be. 

(3) The .person registered as the proprietor of a patent or design shall, 
subject to the provisions of this Act and to any rights appearing from the 
register to be vested in any other person, have power absolutely to assign, 
grant licenses as to, or otherwise deal with, the patent or design and to 
give effectual receipts for any consideration for any such assignment, 
license or dealing : 

Provided that any equities in respect of the patent or design may bo 
enforced in like manner as in respect of any other moveable property. 

(Note). 

/.—“On request,** 

Requests under S 68 of the Act. " * 

to enter a nlaim to any interest in a patent or registered design shall be made on 

Form 21, (Sob. II, the Indian Patents and Design Rules 1912) aooom- 
paniod by the document under which the claim is made, and an attest- 
ed copy thereof. If, however, the dooutnent is a matter of record, 
an offioial or certified copy thereof may be produced nuless the Gpn- 
troller otherwise directs. (Rule 39, The Indian Patents and Designs 
Rules, 1912). ' ^ L 
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61 . (l) A High Oourl: may, on the application in the prescribed manner 
of any person aggrieved by the non-insertion in or 
re^ter^by^Ccmrt*.^^ omission from the register of patents or designs pf any 
entry, or by any entry made in either such register 
without BufScient cause, or by any entry wrongly remaining on either 
such register, or by an error or defect in any entry in either such register, 
make such order for making, expunging or varying such entry as it may 
think fit. ’ 

(2) The Court may in any virocoeding under this section decide any 
question that it may be necessary or expedient to decide in connection 
with the rectification of a register. 

(3) The prescribed notice of any application under this section shall be 
given to the Controller, who shall have the right to appear and be beared 
thereon. 

• (4) Any order of the Court rectifying a register shall direct that notfce 

of the rectification be served on blie Controller in the prescribed manner, 
who shall upon the receipt of* such notice rectify the register accordingly. 

(5) A High Court to which an application has been made under this 
section may stay proceedings on or dismiss the application if in its opinion 
the application would bo disposed of more justly or conveniently by another 
High Court. 

(Note). 

/. — “ Rectification . . ..Court. *' 

Reotifleation of the Reg^ter. 

Ton clear days’ notice of every application to the Court under S. G4 of the Act 
for rectifioation of the register shall be given to the Controller. [Rule 
* 40, the Indian Patents and Designs Hules, 1912.] M 


Powers and Duties of Controller. 


65. Subject to any rules in this behalf, the Controller in any pro- 


Powera of Con- 
troller in proceed- 
ings under Act. 


ceedings before him under this Act shall have the 
powers of a Civil Court for the purpose of receiving 
evidence and administering oaths and enforcing the 


‘attendance of witnesses and compelling the production of documents and 


awarding costs. 


Publication of 66. The Controller shall issue periodically a pub- 

patented invon- Hcation of patented inventions containing such inform- 
ation as the Governor General in Council may direct, 


67. Where any discretionary power ^ is by or under this Act given 
Exercise of discre- Controller, he shall not exercise that power 

tionary power by adversely to the applicant for a patent, or for ameud- 
Oontroller. ment of an application or of a specification, or for 

registration of a design, without (if so required within the prescribed time 
by the appHcant) giving the applicant an opportunity of being heard, 


48— K 
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(Not*). ^ 

Discretionary power, ** 

r • 

Ezereife of dlBcretlonary power of Controller. 

Before ezeroisiog any discretionary power given to the OontroUer by the Act or 
the Patents and Designs Bales, 1912, adversely to the applicant for a 
patent, or for admendment of an application or specification, the Con- 
troller shall (under S. 67 of the Act) give notice to the applicant or 
bis agent and shall, if so required within one month of the date of 
such notice, appdint a date fora hearing in the matter and shall give 
ten days’ notice thereof. [Bale 48, The Indian Patents and Designs 
Buies, 1912,] M 


Power of Con- 
.troller to take direc- 
tions of Governor 
General in Council. 


* 68. Tho Controller may, in any ease of doubt or 
difficulty arising in the administration of any of the 
provisions of this Act, apply to tho Governor General 
in Council for directions in the matter. 


Befuasl to grant Controller may refuse to grant a patent 

patent, etc., in for an invention, or to register a design, ot which the 
certain oases. u • t* • • ^ i 

uso would in his opinion, be contrary to law or 

morality. ♦ 


70. (l) Where an appeal is declared by this Act to lie from tho Con- 
Appeals to the droller to the Governor General in Council, the appeal 

Governor General in shall be made within two months 2 of the date of 

the order passed by tho Controller, and shall ho in 
writing, and accompanied by the proscribed fee. 

(2) In calculating the said period of two months the time (if any) 
occupied in granting a copy of the order appealed against shall bo excluded. 

(3) Tho Governor General in Council may, if ho thinks fit, obtain the 
assistance of an expert in deciding such appeals, and tho decision of the 
Governor General in Council shall be final. 


(Notes). 

i^^** Appeals to the Governor Genera! in Council, " 

Appeals. 

(1) An appeal to the Governor General in Council from the decision of the Oon- ' 

troller .shall be made on Form 24 and shall be left at * tht Office in 
duplicate and shall show fully the reasons for appealing and the 
grounds on which objection is taken to the decision. 0 

(2) The Controller shall forward one copy to the Governor General in Council 

through the Secretary in the Department of Commerce and Industry, 
who shall notify the appellant of its ^receipt. [Buie 41, The Indian 
Patents and Designs Rules, 1912, « p 
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2.-*‘Twomoatba.” 

nine for appeal redaoed. 

In order that an inventor may not be unduly kept in Buspense in case of opposi- 
tion the time for appeal was reduced from 3 to 2 months. (See the 
Report of the Select Committee). Q 

' 7*1. A certificate purporting to be under the hand of the Controller as 
to any entry, matter or thing which he is authorized 
^evi- 0*' thereunder, to make 

decoe. or do, shall bo prinia facie evidence of the entry having 

been made, and of the contents thereof, and of the 
matter or thing having been done or left undone. 


72. Copies of all specifications, drawings and amendments left at the 
Tra BmiBBion of Office after the coramenceraent of this Act^ 

certified printed printed for and sealed with the seal of the Patent Office, 

copies of speoifica- shall be transmitted as soon as may be, after they 
lions, otc. ^ 

have been accepted or allowed at the Patent Office, to 

the Governor of Fort St. GeOrgo in Council, the Governor of Bombay in 
Council, the Lieutenant-Governor of Burma and to such other authorities 
as tho Governor General in Council may appoint in this behalf, and shall 
be open to the inspection of any person at all reasonable times at places 
to bo appointed by those authorities. 


73. Any application, notice or other document 
not^s authorized or required to bo left, made or given at the 

Patent Office or to the Controller, or to any other 
person under this Act, may be sent by post. 


74. (l) If any person is, by reason of infancy, lunacy or ^her dis- 
ability, incapable of making any statement or doing 
anything required or permitted by or under this Act, 
tho lawful guardian, committee or manager (if any) of 
the person subject to the disability, or, if there be none, any person appoint- 
ed by any Court possessing jurisdiction in respect of his property, may 
, make such statement or a statement as nearly corresponding thereto as 
circumstances permit, «and do such thing in the name and on behalf of 
the person subject to the disability. 

(2) An appointment may be made by the Court for the purposes of 
this section upon the petition of any person acting on behalf of the person 
subject to the disability or of any other person interested in tho making of 
the statement or the doing of the thing. 


BubBoriptiou and 
veciflcatioii of cer- 
tain documents. 


"Agency. 

75. Tho following docum outs, namely, — 


(1) applications for a patent, 
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(2) notices of opposition » ^ 

(3) applications for extension of term of a patent, 

(4) applications for the restoration of lapsed patents, 

(5) applications for leave to amend, 

(6) applications for compulsory license or revocation, and 

(7) notices of surrenders of patent, 

shall be signed and verified, in the manner prescribed by the per^n 
making such applications or giving such notices : 

Provided that,^f such person is absent from British India, they may 
be signed and verified on his behalf by an agent resident in British India 
authorized by him in writing in that behalf. 

(Note). 

• Signed and verified In the manner prescribed , " 


Signature and verification of documents specified in S. 75 of the Act. 

The documonts spooified in 8. 75 of the Act Bhall be dated and t^goed at the 
foot, and shall contain a statement that the facts and matters stated 
therein are true to the best of the knowledge, information and belief 
of the person signing them. [Rule 8, The Indian Patents and Dfsigns 
Rules, 1912.] R 


76. (i) All other applications and communications to the Controller 
under this Act may be signed by, and all attendances 

Acfoncv ^ 

■ * upon the Controller may be made by or through a legal 

practitioner or by or through an agent authorized to the satisfaction of 


the Controller. 


(2) The Controller may, if he sCes tit, require- 


(а) any such agent to bo resident in British India ; 

(б) any person not residing in British India to employ an agent 

residing in British India ; 

(c) the personal signature or presence of any applicant, opponent 
or other person. 

(Notes). 


Agency.** 


Agency. 

(1) For all matters falling under the provisions of S. 76 of the Act, any person , 
may, unless otherwise directed by the Controller, authorise, under his 
personal signature, any other person to act as his Agent and to receive 
all notices, requisitions and communications. The authority may be 
given on Form 26 [Sch. II, Patients and Designs Rules, 1912] . S 


(2) If bo dots not desire to authorise any other person to act as his Agent, but 
wishes notices, requisitions and communicaiioDB to be sent to a parti- 
cular address, he may notify the same to the Controller on Form 27. 
[Bch. II, Ibid. Bule9, The Indian Patents and Designs Rules, 1912.] T 
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* 2.—“ Legal PnctMoner.” 

Idditloa of the vordi legal praotlttoner”— BlTeet. 

The addition of the words * legal praotitioners* in B. 76 enables barristers and 
pleaders to appear before the Comptroller. [See the Report of the 
Select Committee.] ^ U 

Power for Gover- 77. (l) The Governor General in Council may 

Oounoi?**to^^*make Daake such rules as ho thinks expedient, subject to 
rules 1. ' the provisions of this Act — 

(а) for regulating the practice of registration under this Act ; 

(б) for classifying goods for the purposes of dodf|gns ; 

(c) for making or requiring duplicates of specifications, drawings 
and other documents ; 

(c2) for securing ahd regulating the publishing and selling of copies* 
a at such prices and in such manner as the Governor General in 

Council thinks lit, of specifications, drawings and other docu- 
ments ; 

% 

(c) for securing and regulating the making, printing, publishing, and 
soiling, of indexes to, and abridgments of, specifications and 
* other documents in the Patent Office ; and providing for the 
« inspection oi indexes and abridgments and other documents ; 
(/) generally for regulating the business of the Patent Office, the 
conduct of proceedings before the Controller, and all things by 
this Act placed under the direction or control of the Controller 
or of the Governor General in Council ; and 
* {q) generally for the purpose of carrying into effect the provisions 

of this Act. 

(2) The power*to make rules under this section shall be subject to 
the condition of the rules being made after previous publication. 

(3) All rules made under this section shall be published in the Gazette 
of India, and on such publication shall have effect as if enacted in this Act. 

(Note). 

* 1,^** Power*, rules.’* 

The Indian Patents and Designs Rules, 1912. 

For see Appendix, infra, V 

^ ^ Offences. 

78. If any person uses on his place of business, or on any document 
issued by him, or otherwise, the words Patent 
Wrongful use of Office,” or any other words suggesting that his placo 
Office.’* of business is officially connected with, or is, the Patent 

. Office, he shall be punishable with fine which may 
extend to two bundered rupees, and, in the case of a continuing offence, 
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with further fine of twenty rupe6B» for each day on which the offence ia 
continued after conviction therefor. 

* Savings and Bepeal 

79. Nothing in this Act shall take away, abridge or prejudicially 
Saving for prero- prerogative of the Crown in relation to the 

gative. granting of any letters patent or to the withholding, 

of a grant thereof. 

V of 1888. 80. The Inventions and Designs Act, 1888, is 

* 4iereby repealed : 


Provided that this repeal shall not affect any application under the 
said Act pending at the commencomont of this Act, and all proceedings on 
^uob application shall be continued as if this Actr had not been passed. 


* • 81. (1) At any time within two years from the commencement of thief 

Act, any person possessing an exclusive privilege 

V ol 1888. pi>?“iHn*'y°righta Inventions and'Dosigns Act, 1888, may, by 

under repealed Act. request in writing loft at the Patent Office and on 
payment of the prescribed fee, seek leave to convert 
his exclusive privilege under the said Act into a patent ^ under this Act. 


(2) Notice of any application under this boction shall bo sent to 
all persons appearing from .the address book kept under the said Act to 
have any shares or 'interests in the exclusive privilege. 

(3) Save as aforesaid, the procedure prescribed by section 17 in the 
case of applications under that section shall, so far as may be, apply .to 
every application under this section. 

(4) Every patent granted under this section shalf be dated as of the 
date of the exclusive privilege for which it is substituted. 


(Notes). 

Convert bis exclusive privilege , . . patent *’ 

CoDverBlon of a exclusive privilege into a patent. 

(1) A request under B. 61 of the Act for the conversion of an exclusive privilege 

into a patent shall be made on Porm 26, [Soh. II of the Indian Patent 
and Designs Rules, 1912.] and shall be aooompauied by the order 
under which the exclusive privilege was acquired. • ( W 

(2) The Controller shall advertise ihe request in the Gazette of India. . X 

(3) Notice of opposition lo the conversion may be given on Form B within three 

montbs of the date of the first advertisement, and the procedure for 
the disposal ci bueh opposition shall be regulated by the provisiona.Of 
Rules H, 16 and 16 of the Indian Patents, acji Designs Rules, 1012. 
[Rule 42, The Indian Patbuts and Designs RuIeb, 
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SohJ Act II of 1911 (INDIAN PATENTS AND DESIGNS ACT). 

THE SCHEDULE. 

’ Section 57) 

Pees. 

On application for a patent 
Before sealing a patent 

Before the expiration of the 4th year from the date of the patent ... 
Before the expiration of the 5th year from the date o^the patent ... 
Before the expiration of the 6th year from the date of the patent . . . 

Before the expiration of the 7th year from the date of the patent ... 

Before the expiration of the 8th year from the date of the patent ... 

Before the expiration of the 9th year from the date of the patent ... 

*Before the expiration of the 10th year from the date of the patent ... 
Before the expiration of tho.llth year from the date of the patent ... 
Before tbd expiration of the 12th year from the date of the patent ... 
Before the expiration of the 13th year from the date of the patent ... 
•Provided that the fees for two or more years may bo paid in 
• advance. 

On application to extend term of a patent 

Before the expiration of each year of the extended term of a patent 
or of a new patent *gran ted under section 15 
On application for registration of a design 


BS. 

10 

30 

50 

50 

50 

50 

5p 

100 

100 

100 

100 

100 


50 

100 

3 




APPENDIX, 


No. 1959-P— In exercise of the powers conferred hj sections 67 and 77 (1) of tho 
Indian Patents and Designs Act, 1911 (II of 1911), the Governor General in Oounoil ia 
pleased to make the following rales. 


Indian Patents and Desigm Buies 1 1912, 


CHAPTER I. 


Preliminary. 

1. These rules may be called the Indian Patents and Dosigna 
Buies, 1912. 

They shall come into force on the first day of January, 1912. 

2. In the rules, unless there is anything repugnant in the 
bubjeot or pontext. 

(а) Thb Act means the Indian Patents and Designs Act, 1911. 

(б) Office means the Patent Office provided under section 55 of the Act. 

(c) Oontroiler means the Oonlroller of Patents and Designs appointed under 
section 56 of the Act, a>id inoiudcs any officer appointed to act for him. 


Short title and 
commencement. 


Definitions, 


8. An} application, notice, or other document, and any fee, authorised or required 
to be left, made, given or paid at the office, or to the Controller, 
”*°**^^°”* through the post addressed to the Con. 

^ ® ° °®’ troller of Patents and Designs, 1, Council House Street, Calcutta, 

and, if so sent, shail be deemed to have been left, made, given or paid on the day of 
receipt, 

, 4, (1) The fees to be paid under the Act shall bo those 

specified in the first Schedule to these rules, hereinafter drsorib- 
ed as the prescribed fees. 

(2) Pecs may be paid in cash at the office, or may be sent by money order or postal 
order payable to the Controller at Calculi a. Cheques not made payable at Calcutta to the 
Controller, and other cheques on which the full value cannot be collected in cash within 
the time' allowed for paymuet of the fee, will not be aooepted. Stamps will not be 
received in payment of foes. 

* Application, etc., 8- applications, notices, requests, appeals or documents 
to be accompanied on which a fee is leviable under these rules shall be aocompani- 
by the prescribed fee. by the prescribed fee. 

6. The forms set forth in the second schedule to these rules, with such variations 
as the oiroumstanoes of each case require, shall be used for the 
Forms, , • * respedtive purposes therein mentioned, and if used shall be 

Buffioiont. 

Doctiments. 


7. (1) All documents and copies of documents, except drawings, sent to or left at the 
•office or otherwise furnished to the Controller phall be written,. 
Size, etc., of type-written, lithographed, or printed in the English language 
documents. (unless otherwise directed) in large and legible characters with 

, deep permanent ink upon strong white paper, and on one side 
only, of a siZi approximately of Id inches by 8 inches, leaving a margin of at least one 

49-N 
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iooh and a half on the left hand part thereof. Signatures thereto must be written in it 
large and legible hand, and a vernacular 8'gnatiire must be accompanied by a trans^ 
liteiaiion in English. 

(2) Duplicate dooumonts shall be filed at the Office, if at any time required by the 
Controller. 


(3) Names and addresses of applicants and other persons shall be given in full, to • 
gether with such other particulars of nationality, caste or calling as are ueoesBary for 
identifioation. 


, Signature and 
verification of docu- 
ments specified in 
S. 75 of the Aat. 


8. The .documents specified in S 75 of the Aot shall be 
dated and sigoed at the foot, and shall contain a statement that 
the facts and matters slated therein are true to the best of 
the knowledge, information and belief of the person signiDg 
them. 


9 (1). For all matters falling under the provisions of S. 76 of the Aot, any person 
* Agency unless otherwise directed by the Controller, authorise, 

under his personal signature, any other person to aot as his agent 
and to receive all notices, requisitions and communications. The authority may be 
given on Form 26. 


(2) If he does not desire to authorise any other person to aot as hi& Agent, but 
wishes notices, requisitions and communications to be sent to a particular address, he 
may notify the same to the Controller on Form 27. 


OHAPTEE II— patp::nts. 


Application for grant of Patent. 

10 . (1) An application, under section B of the Act, for a patent shall be made on 
Form 1 or Form 2, and shall be accompanied by a specification, 
Application. prepared in duplicate in accordance with Form .3. *• 

(2) Applications shall, as far as may be practicable, be numbered and dated in the 
order of their receipt. 

(3) If the true and first inventor, or any other applicant is in the service of the 
Crown, he shall disclose that fact in the application and shall stale the office he holds. 

(4) If the true and first inventor docs not wish to bo a party to the appHoation, 
the applicant shall produce the original deed of assignment or other document under 
which he is enabled to apply for a patent, unless the application itself is endorsed by< 
the true and first inventor in the presence of two witnesses with a statement that the 
said inventor agrees that the application shall be made without his name as an applicant 
for a patent, 

(5) If the applioation*'is made by the legal representative of a deceased inventor, 
the legal representative shall produce for inspection the probate of the will^or the letters 
of administration of the estate of the inventor, or a certified copy of such probate or 
letters, or such other evidence of his title as the Controller may require. 


Specifications. 

II. (1) The speoifioaiiori shall commence with the title of the invention and the name 
of the applicant as in the application. It shall terminate with 
peoi ca ion. ^ clear and succinct siaiement of the invention claimed, distinct 

from the body of the specificaiion and shall be signed by the applicant or bis agent. 
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(2) Where the invention in oap^ible of representation by drawings, such drawings 
shall be prepared in acoordanoe with rule 13 and shall be supplied with, and referred to 
in detail, in the speoifioation. 

(3) Irrelevant' or other matter, not necessary, in the opinion of the Controller, for, 
elucidation of the invention, shall be excluded from the title, description, claims and 
drawings. 

12 . (1) When the specifi'^aHon, or any drawing aoonmpanying it, is defeotive and re- 
quires amendment, one copy shall be returned to the applicant 
to bemad™^”*^ agent and all alterations shall be made thereon as far 

* as possible. Additional matter may be interpolated if neoessary 

by re-writing such pages as are required to form a co'ntinuous dooument. Amendments 
shall not be made by slips pasted on, or as footnotes, or by writing in the margin. The 
amended doouments shall be returned to the Controller together with, the canoellcd 
pages or drawings, if any. and with a duplicate of any pages or drawings that have been 
amended or added. 

(2) Amendments, alterations or additions shall be initialled by the applicant or biti 
agent. 

(3) No amendments, alterations or additions shall be made in a document returned 

for amendment beyond those neoessary to comply with the requirements of the 
Controller. * 

Drawings with applications for patents. 

13 > (1) Drawings shall be supplied in duplicate on sheets 13 inches in height and 

* either H or IG inches in width. A clear margin of half an inch 

^t^ize of drawings, round each sheet. The figures of the drawing shall 

be numbered consecutively Fig. 1, Fig. 2, etc., and shall be 
placed upright on the she..‘ts. Reference figures and If.tters shall be clear and bold, not 
less than 1/8 of an inch in height, and the same letters shall be used for the same parts 
iu different views or drawings. Tue 6hnet.s of drawings, when more than one, shall be 
numbered consecutively, thts number cif eaoh sheet being shown in the right hand top 
corner. Each sheet shall be signed by the aopiicant or bis agent in the bottom right 
hahd corner. 

(2) No written descriptiou of the invention shall appear on the sheets of drawings. 

(.3) \t least one copy of the drawings shall be suitable for reproduotiou and, for 
that purpose, shall be preptred on tracing cloth or on smo ith white paper which is not 
opaque. All lines aud lettering shall be exocutiiid with Indian ink of good quality. 
Coloured lines and washes shall not be used. The lines and lettering shall be firm and 
even, and section lines shall nob be closely drawn. Tho scale adopted shall be large 
enough to show the invention clearly. 

(4) Drawings shall be delivered flat or rolled so as to bo free from creases. 

Opposition to grant or Amendment, etc, 

14 . Notice of opposiiion to the grant, or to tho amendment, 
Notice^of^ opposi- etc., of a patent shall be giv n in duplicate on Form .'i. The 
duplicate notice shall b' sent by the Controller to the applicant 
or his agent. 

15 . (1) Within 14 dajs of giving notice of opposiiion the opponent may, and shall, 
if at any lime so required by the Controller, l#‘ave at the Office a 
Piling of state- full written Btaieroent in duplicate of the reasons for, and 
ments. extent .of, bis opposition, and of the grounds upon which he 

* relies in support of his opposition. 
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(2) If the written statement referred to in olause (1) is snppUed, the Oontfoller 
shall furnish the applioant or his agent with the dupUoate copy thereof, and the appli- 
oant or his agent may leave at the offioe a reply in writing within a time to be specified 

^ by the Controller. Suoh reply shall deal in full with the statement of the opponent and 
shall be in duplicate. 

(3) If the reply referred to in olause (2) is supplied by the applioant, the Controller 
shall furnish the opponent or his agent with the duplicate copy thereof, and the oppon* 
ent or his agent may again leave at the offioe a rejoinder in writing within a time to be 
specified by the Controller. Suoh rejoioder shall be confined strictly to matters in reply, 
and shall be in duplicate. The duplicate oopy shall be sent by the Controller to the 
applioant or his agent. 

(4) The Controller may require at any time that any written statement reply or 
rejoinder shall be in the form ofi an afiilavit. 

(6) The time ordinarily allowed for filing a reply or rejoinder shall be one month. 

IQ. (1) On oompletioo of these proceedings, if any, or at suoh other time as he 
' Hcarinff Gontrol'er shall appoint a time for the hearing 

of the case, and shall give the parties not less than ten days* 
notice of suoh appointment. If either party does not desire to be heard, he shall as sooh 
as possible notify the Controller to that efieot. If either party desires to be board, he 
must leave a notioo of his intention to attend the hearing on Form 6, together with a 
fee of Bs. 10 at the Office. The Controller may refuse to hear any party ^ho has not 
left suoh nobioe and foe at least two clear days before the date fixed for the hearing. 

(2) After hearing the party or parties desirous of being hoard or if neither party 
desires to be heard, then without a bearing, the Controller shall decide the case and 
notify his deoision to the parties. 

Sealing of patents^ 

17. (1) It an applicant desires to have a patent sealed on bis application, ho shall 

wiihin the period allowed by S. 10, sub'seotion 2 of the Act, 

* leave at the Office an applioation on Form 7. 

(2) Where the applicant neglects or fails to pay the fee prescribed within the time 
allowed, the time may be extended for a period not exceeding three months. An appli- 
oation for sneh extension of time shall be made on Form 4, and shall be accompanied 
by a fee of Bs. 10, Bs. 20 or Bs. 30 for an extension of one, two, or three months 
respectively. 

18. The patent shall be in the form given in the third schedule to these rules, 

with such modifioatioDE as the oiroumstanoes of each oase 

Form of patent. 

Restoration of a Lapsed Patent* 

Bestoration of a 19. (1) Applioation under 8. 16 of the Act for the i^storation ' 

lapsed patent. of a lapsed patent shaU be made on Form 9. 

(2) If the Controller entertains the application, he shall advertise it in the Gazette 
of India, 

20. Notice of opposition to the restoration may be given on Form 6 within six weeks 

of the advertisement and the procedure for the disposa' of suoh 

Opposition. opposition shall bo regulated by the provisions of Buies 14, 16 

and 16. 

Amendment, 

21. A request under seotion 17 of the Aot for the amendment of an application, 
speoifioation or drawings (not being a request tinder seotion 62 of 
the Aot for correction of a clerioaL error) shall be made on Fonn 

IQ, and shall be accompanied by a oopy of the applioation^ speoifioation,* or drawings 


Amendment. 



APPENDIX. 109 

^wing in red ink the proposed amendment in auoh a manner as to indicate clearly the 
alteration desired. 


^22. It the request rel-ites to an application for a patent which has been aosepted, 
the request and the nature of the proposed amendment shall be 
Procedure when advertised by notification in the Gazette of India and in such 
aoMPted ** other manner, if any, as the Oontroller may in each case direct 

under Buie 45. The .Controller shall also notify, all persons 
whose names are entered at the time of the request on the Register as claiming an 
interest in the Patent. 


28. Notice of opposition to the amendment may * be given on Form 6 within three 
months of the date of the notification, and the procedure for the 
Opposition. disposal of such opposition shall be regulated by the provisions 

of Rules 14, 15 and 16. 


24. Notice of an offer under S. 24 of the Act to surrender a patent, shall be made on 
Form II. The Qontroller shall advertise the offer in thcr 
Patont/*”^°* of India, and shall notify all persons whose names 

• are entered at the time of the offer on the Register as claiming 

an interest in the Patent. 


28. Within six weeks of the advertisement any person may give notice of opposition 
to such surrender. After the expiration of such six weeks the 
Controller may, if a notice of opposition has been given, appoint 
a hearing if he sees fit, ahd shall decide whether the patent shall be revoked. 


Opposition. 


CHAPTER III— DESIGNS. 

26. (I) For the purposes of the registration of designs and of 
these Rules, goods shall be oiassified in the manner specified in 
the fourth Schedule hereto. 

*(2) If any doubt arises as to the class to which any pariioular description of goods 
belongs, it shall be determined by the Controller. 

27. An address for service in British India shall be given in all applioalions and 

other oommunioatioDS to the Controller in connection with 

Address for designs. Unless such an address is given the Controller need 
service. .... • • . i. . 

not proceed with the examination of an application, nor send 

any notice that may be required by the Act or these rules. 


Classification of 
goods. 


Application to register a Design, 


28- (1) An application under section 48 of the Act for the registration of a design 
shall be made on Form 14 and shall be accompanied by fear 


Application. 


copies of the design and shall be dated and signed by the appli* 


oant or his agent. 

1 • 

(2) The application shall state the class in which the desigpi is to be registered and 
the article or articles to which the design is to be applied. Where it is desired to regis- 
ter the same design in more than one class, a separate application shall be made in each 
class. * 


(3) If BO required by the Controller, the applicant shall stale the purpose for which 
the article is used, and the material or predominating material of which the article is 
made, and shall give a brief statement of the novelty claimed for the design. 
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^ Copies and spi^ci- 
mens of designs. 


Acceptance. 


29 , (1) The foac copias of the design which in accordance with rule 28 mast 

accompany the application shall be exactly similar drawings, 
photographs, tracings, or other representations of the design, or 
shall be specimens of the design. • 

(2) Each representation shall show the o implete design and shall be on paper, or 
mounted on paper, of a size of 13 by 8 inches, and on one side only. Drawings or tracings 
shall be made in black ink. 

(3) When ihe specimens are not, in the opinion of the Controller, suitable for record 
in the office, they shall be re-placed by reprusentatiorfs. 

* 

(1) If the Controller in any case so requires, he shall be supplied with one or more 
representations or speoimons of the design in addition to those supplied with the 
application. 

(5) Where words, letters, or numerals are not of the essence of the design, they slyall 
be removed from the representations or specimens, 

« « 

Procedure on receipt of application, 

30 . Upon receipt of an application for registration, the Controller shall consider 
it, and if he thinks there is no objection to the design being 
registered, he may accept it. . 

I 

8i. If after consideration of the application any objections appear to the Control - 
Objections * statement of these objeciinns shall be sent to the applicant 

OF his agent in writing and unless within one month the /ipplio- 
ant or his agent applies for a hearing he shall be deemed to have withdrawn his 
application, 

32 . The decision of the Gjiitroller at such hearing as aforesaid shall be communi- 
cated to the applicant or his agent in writing, and if he objects 
to such decision, he may within one month, should he consider 
it necessary for the purpose nf appeal, apply upon Form 16, 

requiring the Controller to state in writing the g''nand8 of his decision and the mate- 
rials used by bim in arriving at the same. « 

33 . Upon receipt of such form, the Controller shall send to the applicant or his 
Date for appeal agent such statement as aforesaid in wriiiog and the date when 

such statememt is sent shall be deemed to be the date of the 
Controller’s decision for the purpose ol appeal. 

34 . An application whiob, owing to any neglect or default of an applicant, has not * 

* been completed so a* to enable registration to be effected 

Non-completion within six months of the date of application, shall be deemed tq 

within SIX months. ^ l ^ ^ vv t 

be abandoned. 

39 > Applications under sociioti 47. sub-sectious (2) and (3) of the Act fur the ex- 
tonhion of the period uf copyiight in registered designs may be 
Extension of made at any time not more than six months and not less than 

period of copyright month before the time of the expiry of the copyright. The 

in registered design. . , f . 

application shall be made on Form 16. • 

86, Before deliver}' on sale of any articles to which a registered design has been 
applied the proprietor of such design shall cause each such artiole 
Marking of articles marked with the x^rd REGISTERED or with the abbre- 

More delivery on REGD. or with the abbreviation RD. as he may choose, 

and also (except in the case of articles to which have been 
applied designs registered in classes, 9 13, 14 and 15) with the number appearing on the 
oertifiaate of registration. 


Decision of Cont- 
troller. 
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tospeotioQ of de- 
Bigns. 

88* A request for 
RaqueBt for iofurm- 
atioD. 


87 . U’giatured desigrjr, shall not, except as provided in 
fleotion 50 of the Act, be open to iuBpootion until five years after 
the date of appiioa'.ion for registration, 
information under sootion 51 of the Aot may be mado on Form 18. 
If the number of the registered design is nor. known, two copies 
of the design, in respect of which inquiry is. made, shall accom- 
pany the application. 


CHAPTER IV- GENERAL. 

llegistem of Patents and Designs. 


Requests under 
section 63 of the 
Aot. 


39. Requests undor section 6'J of the Act to enter a claim to any interest in apaieut 
or registered design shall be mado on Form 21, accompanied by 
the document under which the claim is mado, and an attested 
copy thereof. If, however, the document is a matter of record, 
an official or certified copy thereof may be produced unless the * 

Controller otherwise directs. 

40 . Ten clear days* notice of every application to the Court under section 64 of 

Rectification of Act for rectification of the register shall be given to the 

the Register. ^ Controller. 

Appeals. 

41 . (1) An appeal to the Governor General in Council from the decision of the 
Controller shall be mado on Form 21 and shall be left at the 
Office r- duplicate and sh.all bhow fully the reasons for appeal- 
ing and the grounds on which objection is taken to the decision. 


. At>peal8. 


(2) The Controller shall forward one copy to the Governor General in Council 
through the Secretary in the Department of Commerce and Industry, who shall notify 
the appelfant of its receipt.. 


Conversion of exclusive privilege into a patent. 


• 42. (1) A request under section 81 of the Act for the conver- 

Conyersion of giou of an exclusive privilege into a patent shall bo mado on 

exclusive privilege 25, and shall be accompanied by the order under which 

into a patent. 

the exclusive privilege was acquired. 


(2) The Controller shall advertise the request in the Gazette of India, 

(.3) Notice of opposition to the conversion may bo given on P''orm 5 within three 
months of the date of the first advoriisemeot, and the procedure for the disposal of such 
opposition shall be regulated by the provisions of Rules 14, 15, and 16. 


Miscellaneous powers of the Controller, 

48 . Before exercising any disoretionary power given to the Controller by the Aot or 
• these rules adversely to the applicant for a patent, or foramend- 

Exeroise of dis- ment of an application or specification, the Controller shall 
Controller (under section 67 of the Aot) give notice to the applicant or his 

. *'* '* agent and shall, if so required within one month of the date of 

such notice, appoint a date for a hearing in the matter and shall give ten days’ notice 
thereof. 


44 . Whether an applicant or agent desires to be hoard or not the Controller may %t 


Controller may 
require statement. 


any time require him to submit a statement in writing within a 
time to bo notified by iiho Controller, or to attend before him and 
make explanation with rospoct to such matters as the Controller 


may require. 
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diteoi l•dverti8eIDeQt 
in newspapers. 


is. Aipplioations for extension of tbe term of a patent under 8. 15, or for amend- 
ment under 8. 17 shall, if so directed by the C3ontroner, be 
Controller may advertised by tbe applicant in not less than two newspapers 
published in British India. Copies of the newspapers contain- 
ing those advertisements shall he supplied to the Controller. 

Advertisement of such applications shall be made by tbe Controller by Notification 
in the Ocusette of India. 

i6. Any document for tbe amending of which no special provision is made by the 
. Act may be amended, and any irregularity in procedure which, 
amendiMui^^^^* ° opinion of the Controller, may be obviated without de- 

triment to the interests of any person may be corrected if the 
Controller think fit, and upon such terms as be may direct. 

47* The time prescribed by these Rules for doing any act or taking any proceed- 
General power to ing thereunder may be enlarged by tbe Controller, if be thinks 
enlarge time. fit and upon such terms as he may direct. 


INDIAN PATENTS AND DESIGNS BULES. 

Schedules. 

I. Fees, section 57 and Rule 4. ' 

II. Forms, Rules 6. 

HI. Model form of patent, section 13 and Rule 18. 

IV. Classification of goods for designs, sections 43 (8) and 77 (1) (6) and Rule 26.* 

THE FIBST SCHEDULE. 

(Vide Section 57 and rule 4). 

Fees. 


Number of 
entry. 

On wbat payable. 

Number of 
Form. 

Proper Fee 




Rb. 

A. 

1 

On application for a patent undi-r section 3.. 

1 or 2 

10 

0 

2 

For extension of time to accept application 
under section 5 (4) 

4 

20 

0 

3 

On notice of opposition under section 9 (1) . . 

5 

5 

0 

4 

On hearing by Controller under section 9 (2). 
By applicant and opponent respectively . . 

6 

10 

0 

5 

Before sealing under section 10 (1) 

7 

30 

* e 

0 

6 

On extension of time for sealing under section 
io{i){d) 

4 

. • 


• 

One month 

• • 

10 

0 


Two months 

.. 

20 

0 


Three months . 

•* 

30 

0 




THE PAETITION ACT. 1893. 


TABLE OF OASES NOTED IN THIS ACT. 


13 A 282 

20 A 311 

21 A 400 

29 A 308 
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23 B 73 
23B77 
32 B 103 


10 C 676 
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1ALJ474 

4 A L J 209 
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AWN (1896) 231.. 
AWN (1898) 99 .. 
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10 Bom L B 23 .. 
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6 0 W N 128 
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I’HE PABTITION ACT, 1893. 


INDEX. 

Vote :-l. The thick figures at the end of each line refer to the pages of this Act and 
the alphabets in italics preceding the thick figures refer to the cases 
having corresponding thick letters against thorn in those pages. 

2. S in Brevier Boman denotes the section * 

A 

Act 17 of id96, Statement of Objects and Reasons, 

Report of the Select Committee, 1. 

Proceedings in Council, C, 1. i 

Civil Rules of Practice made by the Madras High Court, 1. 

• Act declared in force in Upper Burma, E, 1. 

Reasons for the passing of this Act— Nature of the Act, i, 2. 

A general, B, 2. 

Applicability of, T, 2. 

Title, extent, commencement and saving, S. 1,3. 

Application of, to pending suits, S. 10, 12. 

^ Partition suit instituted before commoncomont of,— Interlocutory decree -Offer 
by patty to pay co^npensation to other to avoid partition of houHO property, 

G-J, 13. 

B 

Bidding^ Reserved, and, by shareholders, S. 6, 12. 

c 

Civ, Pro* Code, B. 331 — Resistance or obstruction— Decroj for partition - Decree 
for possession, 11. 

S. 396— Preliminary decree— Order for sale, J, 5. 

Civil Rules of Prgttice^ made by the Madras High Court, B, 1. 

Common user^ Partition of the house-latrine— Compensation for the sale of a latrine and 
for passage thereto, U, 3. 

CompefneCLtion^ Partition of house-latrine — , for the sale of a latrine and for passage 
thereto, U, 3. 

Partition suit instituted before commoncement of Act -Interlocutory docroo— 
Offer by party to pay, to others to avoid partition of house-property, G— 7, 13. 
CourU Power of, to order sale instead of division in partition suit, 8s. 2, 3, .4— C, 4, 5. 

D 

Decreet in lieu of share— Competency of Court to award money, X, 3. 

for pa/tit ion —Power of Court to order sale instead of division, /I— G, 4, 5, 

Civ. Pro. Code, 1882, S. 331 — Resistance or obstruction—, for partition— Decree 
for possession, F, 11. 

Orders for sale to be dcomod, S. 8, 12. 

BivisioHt Power of Court to order sale instead of, ui partition suits, S. 2, 3. 

Property not capable of, — Plaintiff if may sue for sale oi share by defendant at a 
valuation— All share-holders to bid for property, Z, 4. 

Powen of Courts to order sale instead of,— Decree for partition, A— G, 4, 8. 
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INDEX. 


Dtoejling house ^ Partition suit by transferee of share in, S. 4, 0 . 

Mahomedan, S. 4 applies to, 17. 7. 

E 

ExecuAtm of decree^ Partition of a house in two divisions — The mode of division found 
inexpedient in, If, 5. 

P 

Family t Meaning, P, 7. 

H 

Hindus, Applicability of S. 2 of the Act, Y, 4 . 

Applicability of S. 3 of the Act, J, 5- 

House, Partition of a, in two divisions —The mode of division, found inexpedient in 
execution of the decree, H, 3. 
scope of the term, T, 7. 

I 

< 

Interlocutory decree. Partition suit instituted before commencement of Act, — Ofier by 
party to pay compensation to other to avoid partion of house-property, G— J, 18, 

M 

Madras High Court, Civil Rules of Practice made by Iho, D, 1. 

Malioniedans, Applicability of S. 2 of the Act, Y, 4 . 

Applicability of S. 3 of the Act, J, 5. 

Undivided family, meaning of-S. 4 , Partition Act, whether applicable to, p — 

9 . 10 . 

P 

Partition, of the houso-latrino— Common user — Compensation for the sale of a latrine 
and for passage thereto, U, 3, 
need not be by metes and bounds, F, W, 3. 

Possession by, claimed — Competency of Court to award money —Decree in 
lieu of share, X, 3. 

Decree for, — Power of Court to order sale instead of division, i4 — O, 4 , 6. 
Procedure when sharer undertakes to buy, B. 3, 9. 

of a house in two divisions— The mode of division found inexpedient in execution 
of the decree, H, 5. 

Sale of property of which, is sought— Right to apply for leave to purchase, 
K, L, 6. 

Application under S. 4 may be made after preliminary decree — Elements neces- 
sary to attract operation of section, M—S, 6, 7. 

Property not conveniently divisible— Sale among co-sharers to highest bidder. A , ' 

10 , 11 . 

Plot built on by co-sharer, not convenient for division — Partition of tank — 
Court’s discretion to refuse partition and to allow the party in poBsession to 
buy the other party out — Equity, B, C, 11. 

Suit for,— Extension, D, E, 11. - « i 

Civ. Pro. Code, 1882 , S. 331— Resistance or obstruction — Decree for, — Decree 
for possession, F, 11. 

Suit for, — Representation of parties under ‘disability, B, 6, 12. 

Saving of power to order partly, and partly sale, S. 9, 12. 

Suit instituted before commencement of Act — Interlocutory decree -Offer by 
party to pay compensation to other to avoid partition of house-property, G— J, 

18. 
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Partita suits, Power to Court to order sale instead of division in, S. 2, 8. 

by transferee of share in dwelling bouse, S. 4, 6. 

Pending simis. Application of Act to—, 8. 10, 12. 

Procedure, when sharer undertakes to buy, S. 3, 8. 

Preliminary decree, Order for sale— Civ. Pro. Code, (Act XTV of 1882) 8. 396, l\ 5. 

Application under 8. 4 may be made after,— Elements necessary to attract oper- 
ation of section, M-^8, 6, ?• 

Procedure, to bo followed in case of sales, 8. 7, 12. 

8 

Sale, Power to Court to order, instead of division in partition suits, 8. 2, 8. 

Partition of the house-latrine— Common-user— Compensation for the, of a latrine 
and for passage thereto, U, 8. 

PlaintifE if may sue for, of share by defendant at a valuation — All share-holders 
to bid for property — Property not capable of division, Z, 4. 

Power of Court to order, instead of division — Decree for partition, A— G, 4, 5. 
of property of which partition is sought — Bight to apply for leave to purchasf?, 
K, L, 6. 

• Partition — Property not conveniently divisible — , among co-sbarers to highest 

bidder. A, 10, 11. 

Reserved bidding and bidding by share-holders, 8. 6, 12. 

Procedure to be followed in case of — , 8. 7f 12. 

Orders for, to be deemed decrees, 8. 8, 12. 

Saving of power to order partly partition and partly -, S. 9, 12. 

Shat 3 -holders, Reserved bidding and bidding by — , 8. 6, 12. 

Sharer, Procedure when, un 'lortakos to buy, B. 3, 8. 

T 

Transferee, Partition suit by, of share in dwelling house, 8. 4, 6. 

u 

Undivided family. Meaning, E, 8. 

• Meaning of — S. 4, Partition Act, whether applicable to Mahomodans, 

9 , 10 . 

w 

Words and phrases, “House, ” scope of the term, T, 7. 

Family— meaning, V, 7. 

Undivided family — Meaning, E, 7. 
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Number of 
entry. 


On what payable. 


Number of 
Form. 


Proper Fee. 


On cortifioate of renewal under section 14 ... 
Before expiration of 4th year in respect of 
the 5th year 

Before expiration of 5th year. in respect of 
the 6th year ^ 

Before expiration of 6th year in respect of 
the 7th year 

Before expiration of 7th year in respect of 
the 8th year 

Before expiration of 8th year in respect of 
the 9th year 

Before expiration of 9th year in respect of the 
10th year 

Before expiration of lOtb year in respect of 
the 11th year 

Before expiration of 11th year in respect of j 
the 12th year , ...I 

Before expiration of rith year in respect of | 
the 13th year ... | 

Before expiration of 13th year in respect of the ; 
14th year 

Note. — TJie fees for two or more years may he 
paid in adiw^xce. 

On enlargement of time for payment of 
renewal fees under section 14 (2) ... | 

One month ... ...I 

Two months 
Three months 

9 On petition Tor extension of term of patent 
under section 15 

10 On oertihoalo of renewal in respect of each ' 

year under section 15 ... ’ 

11 On application for restoration of lapsed patent ; 

under section IG ... ' 

12 On opposition to restoration under section IG > 

13 On hearing by Controller under section 16. 

By applicant and opponent, respectively ... ! 

14 On application to amend under section 17 ... ' 

Before aoceptance ... j 

After acceptance ... | 

16 On opposition to amendment under section { 
17 (3) ... ; 

16 On hearing by Controller under section 17 | 

(4). By applicant and opponent, rospec- ; 
tively 

17 On petition for compulsory license or revo- 

cation under sections 22 and 23 

18 On offer to surrender a patent under section 

24 

19 For duplicate of a patent under section 39 ... 

20 On notice to Controller of intended exhibition 

of an invention or design under section 
40 or 52 

21 On request to register design under section 43 

in classes t to 6 and class 16 ... ' 

in classes 7 to 15 ... 

22 pn request for written decision under Rule 32 j 


BS. A. 

50 0 

60 0 
50 0 

50 0 

50 0 

100 0 
100 0 
100 0 
100 0 
100 0 

10 0 
20 0 
30 0 

50 0 

100 0 

9 100 0 

5 5 0 

6 10 0 

10 

10 0 
20 0 


6 

11 

12 


10 0 

10 0 

10 0 
10 0 


18 

14 

15 


6 0 

3* 0 
0 3 
5 0 


60—0 
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Number of 
entry. 


On >vhat payable. 


Number of 
Form. 


Proper Fee. 


23 

24 

25 


26 

27 


28 

21 ) 

30 

31 

32 


13 


34 

36 


On request to extend copyright under section 
47 

On request to inspect under section 50 
On request for information under section 51. 
when number is given 
when number is not given 
On inspection of the register under section 59 
On request for certificate under section 59 ... 
An additional fee of 4 annas for every 100 
words in excess of 400 words will be charged. 
Drawings will be charged according to 
agreement. 

On request to correct or cancel entry in regis- 
ter under section 62 

On request to enter claim in register under 
section 63 

On request to alter address in register 
On entry of order of Court under scctipn 64 
(4) 

On appeal from the Controller to the Gover- 
nor General in Council under section 70. 
On application for a patent in place of an 
exclusive privilege under section 81 
On opposition to grant thereof under section 
81 

On hearing bv Controller under section 81 (3). 
By applicant and opponent, re.^'poctivcly ... 


16 

17 

18 


19 


20 

21 

22 

23 

24 

25 

5 

6 


RS. A. 

10 0 
1 0 

2 0 

4 0 

1 0 
2 0 

3 0 

5 0 
1 0 

3 0 

30 0 

3« 0 

6 0 
10 0 


THE SECOND SCHEDULE. 
Forms. 

]jist of Forms, 


6 

B 

1 Act, Section. 

Title. 

Fee. 

Rs. 

1 

3 1 

1 Application for patent 

10 

2 

3 i 

Do. do. 

10 

3' 

4 

Specification 

10, 20, 30 ■ 

4 

6 (4), 10(2), 14 (2) 

Application for extension of time 

5v 

9 (1). 16, 17, 81 

Notice of oppo.sition 

5 

6 

9 (2), i6, 17, 81 

Notice of intention to attend bearing 

10 

7 

10 

Bequest for sealing 

30 

8 

11 

Request for certificate or renewal 

50 or too 

9 

16 

1 Application for restoration of patent 

100 

10 

17 

Application to amend 

10 or 20 

11 

24 

OITor to surrender patent 

1 10 

12 

39 

Application for duplicate patent 

10 

13 

40 and 52 

Notice of intended exhibition 

Deigns. 

5 

lAnnas 8 or 

14 

43 

Application for registratiou 

.. Rs. 3. 

16 

... 

Uequcbt for grounds of decision 

6 

16 

47 

Applicatiiui for extension cf copyright , 

10 
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Form No. 

Act Section. 

Title. 

Fee. 

17 

50 

Bequest to inspect design 

’bs. 

1 

18 

51 

,, for information 

2 or 4 

19 

59 

General. 

Bequest for certificate 


20 

62 

„ to cancel or correct 

3 

21 

63 

„ for entry irf register 

5 

22 

63 

„ for entry of address 

1 

23 

61 

Entry of order of Court 

3 

21 

5 (2), 9 (3), 16 (5), 
17 (6). 43 (4), 70 

Appeal 

30 

25 

81 

Application for conversion of exclusive 


26 

I 76 

privilege 

Power of authority to agent 

3 

... t 

27 

76 

Statement of address 

... 


Form 1, , 

(Form^o be ii^od when the true and first inventor is sole or joint applicant.) 


INDIAN PATENTS AND DESIGNS ACT, 1911. 
Application for Patent, Section 3. 

!Z’o be accompanied by the Hpecificaiioii on Form 3 in dtiplicale, 
I (or wo) 1 


do hereby declare : — 

(i) that 1 am (or wo are) in possossioo of an invention of which the titlo is 2... 

(ii) chat I (or we) (or the said 3 ) claim to ue the truo 3, 

and first invention thereof ; 

(iiij That the invention is not in use by any other person ; 

(iv) that the specification filed with this application i^, or any amended specifica- 
tion which may hereafter be filed in this behalf will be, true of the invention to which 
this application relates ; 

(v) that the facts and matters staled herein are true to the best of my (or our) 
knowledge, information and belief. 

I (or we) humbly pray that a patent may bo granted to mo (or us) for the said 
invention. 

Date and Sijn. Dated this day of 19 

(Signed) 


To the 

Controller of Patents, 

1, Council House Street, Calcutta. 


1. Inserf name, calling and address. 


2. Insert title. 


3. Insert name. 
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Form 2. 
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Fee Rs. 10. 


(Form to be used when the true and first inventor is not a party to the appfioation.) 
INDIAN PATENTS AND DESIGNS ACT, 1911. 

Application for Patent, Section 3. 

To he accompanied by tJie spemfleation on form 3 in duplicate* 

I (or wo) 1 

do hereby declare * — 

(i) that I am (or we arc) in possession of an invention of which the title is 2 

(ii) that I (or we) or (the said 3 ) claim to be the assign 

of (or the legal representative of; 4 


who claims and is believed to be true and first inventor thereof ; 

(iii) that the invention is not in use by any other person ; * 

(iv) that the specification filed with this application is, or any amended specifica- 
tion which may hereafter bo filed in this behalf will be, true of the invention to which 
this application relates ; 

(v) that the facts and matters stated heroin arc true to the best of my (or our) 
knowledge, information and belief. 

I (or we) humbly pray that a patent may bo granted to me (or us) for the said 
invention. 

Date and sign. Dated this day of 19 

(Signed) 


To the 

Controller of Patents, 

1, Council House Street, Calcutta. 

Note 1. If the inventor docs not wish to be a party to the application, the appli- 
cant shall produce for inspection by the Controller the original deed of assignment or 
other document under which ho is enabled to apply for a patent and shall supply a copy 
thereof to be retained by the Controller, unless the application itself is endorsd in the 
following form signed by tho invontor. 


referred to on the reverse of this document as claiming to be the true and first inventor 

1, Insert name, calling and address. 

2. Insert title. 

8. Insert name. 

4 . Insert full name, address and calling of true and first inventor* See notes. 

6. Insert full name, calling and address. 
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Agree that the said applioatioa shall be made without my name as an applicant for a 
patent. 

Dated this... day of 19 

■ 

(Signed) 

Signature of 2 witnesses 

To the 

Controller of Patents, 

1,. Council House Street, Calcutta. 

Note 2- If the application is made by the legal representative of a deceased invent- 
or, the legal representative shall produce for inspection the probate of the will or the 
letters of administration granted of the estate and e(! 3cts of the inventor, or an official 
copy of such probate of letters, or such other evidence of his title as the Controller may 
require. 

Form 3. ^ 

(To be supplied in duplicate with Form 1 or Form 2.) 

INDIAN PATENTS AND DESIGNS ACT, 1911. 

Specification, Section 4. 

No fee* 

1 

A 


2 . 


The following specific itioti particularly describes and asoortains in the nature of the 
invention and the mannordn which the same is to be performed ; — 

3 

•••‘V 


The completion of the description should be followed by the words I (or we) claim:— 
After which should be written the claim or claims numbered consecutively. The 
specification and the duplicate thereof must be signed at the end and dated thus : Dated 
the day of 19 

1. Inierh title verbally agreeing with that in the application form. 

2 . Insert namey calling and address of applicants as in application. 

3 . Here begin full description of the invention. The continuation of the specifica- 
tion should be upon wide ruled paper bf a size approximately of 13 inches by 8 inches, 
on one side only, with a margain of 1} inches on the left hand part of the paper. 

Note.— In the preparation of the claim or claims careful attention should be paid 
to the terms of Buie 1 1 of the Indian Patents and Designs Rules, 1912. Any unneoes- 
sary multiplicity of claims or prolixity of language should be avoided. 
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Form 4. 


|Fee Rs. 10, 20 or 8o| 
See note below. 


INDIAN PATENTS AND DESIGNS AOT, 1911. 

Application for extension of time, sections 5, 10 or 14. 

I (or we) 1 

do hereby apply for months* extension of time : — 

2 {a) Under section 5 (4) for the acceptance of the application for a patent 
No of 

f „ (b) Under section 10 (2) (d) for the sealing of a patent on application No 

of. 

p (c) Under section 14 (2) for payment of renewal foes on patent No 

of 

The reasons for making this application are as fojlows 3 : ~ 



My or our address for service in British India is 4 


Date and sign. Dated this day of 19... 

Signed 

To the 

Controller of Patents, 

1, Council House Street, Calcutta. 

Note. — Time allowed and fees payable— 

{a) Three months, Hs. 20. 

(&) or (c) One month, Rs. 10 ; two months, Rs. 20 ; throe months, Rs. 30, 

Form 5. 


Fee Rs. 5. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 
Notice of opposition, sections 9, IG, 17 or 81. 
(To be supplied in duplicate), 

I (or we) 5.. 


1. Insert name, calling and address. 

2. a, 6, c, strike out when not applicable. Quote number and year of application 
or patent. 

8. Insert reasons. 

4 . Insert address. " , 

0. Insert name, calling and address. 
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do hereby give notice of my (or our) intention to oppose— 

1 (a) Under section 9, the grant of a patent. 

ff (b) Under section 16. the restoration of lapsed patent. 

„ (c) Under section 17, the amendment. • 

„ (d) Under section 81, the conversion of an exclusive privilege. 

upon application for patent No. 2 of 19 entitled 

applied for by 3 


The grounds of opposition are as follows 4 : — 


I (or we) declare that the facts and matters slated heroin are true to the best of 
my (or our) knowledge, information and belief. 

My (or our) address for service in British India is 5 : — 


r 


{)ato and Sign. Dated this day of.. 

Signed 

To the • 

Cotft roller of Patents, 

1, Council riousc Street, Calcutta. 


.19.. 


Fee Bs. 10. 


I 


Form 6. 

INDIAN PATENTS AND DESIGNS ACT, 1911. 

Notice of intention to attend hearings of opposition, sections 9, 16, 17 and 81. 

I (or wo) 6 

hereby give notice that the hearing in reference to 7 

will be attended by myself (or ourselves) or by some person on my (or our) behalf. 

Date and sign. Dated this day of 19 

(Signed) 

To the 

Controller of Patents, 

1, Council House Street, Calcutta. 

Note^— lETbe Controller may refuse to hear any party who has not left ibis notice 
and paid the prescribed fee at least two clear days before the date fixed for the hearing. 


1. a, b, c, df strike out when j[iot applicable. 

2. Insert number, date and title. 

8. Insert name of person making application which is opposed. 

4. Insert grounds. 

5. Insert address. 

6. Ipscrt name, calling and address. 

7. Insert particulars. 
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Form 7. 


AWBNDIX, 


Fee Bb. 80. 


INDIAN PATENTS AND DESIGNS ACT. 1911. 
Request for sealing, section 10. 


I (or we) 1 * 

desire to have a patent sealed on my (or our) application 2 of. 


and request that the following address in British India may bo entered on the Register 
as my (or our) address for service in British India 3 


Date and sign. Dated this day of 19 

(Signed).* ^j... 

To the 

Controller of Patents, 

1, Council House Street, Calcutta. 

Note. — If a patent is to be sealed, so that rights may accrue under section 12 of 
the Act, this request, together with the fee of 30, must be received in the Patent 
Office before the expiration of 18 months from the date of the application or within 
such extended times as are allowed in suction 10 (2). An extension of time not 
exceeding three months shall bo allowed under secliMd 10 (2) (d) on application being 
made on Patents Form No. 4 accompanied by tbe fee of Rs. 10 for one month, Rs. 20 
for two months or Rs. 30 for throe months. 

Form 8. 


Fee Rs. 50 or 100- 


INDIAN PATEN TS AND DESIGNS ACT. 1911. 

Request for certificate of payment or renewal, scobion 14. 

I (or we) transmit the fee of Rs ..by 4 in payment of the renewal fee on 

patent No of granted to 


and request that the usual certificate may bo granted. 

Dated this day of 19 . < 

Signature 

Address 

To the 

Controller of Patents, 

1, Council House Street, Calcutta. 

1. Insert name, calling and address. . 2. Insert number and date. 

8. Insert address for service. 4, State wbetharoa^, note, mouey order or'postal order. 


Form 9. 
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Fee Bs. 50 or 
Bs. 100. 


I (or we) a 


INDIAN PATF^NTS AND DESIGNS ACT, 1911. 
Restoration oC Patent, section 16. 


hereby apply for an order of the Controller for restoration of the patent No. b, 
of granted to — 


The ciroumstancos which have led to Lhe oLni.-;sion to pay the foe of Rs. c on or 

before the d day of as arc follows e : 


I (or we) declare that the facts and matters stated herein are true to the best of 
my (or our) knowledge, information and belief. 

My (or our) address for service in British Tirlia is f 

Date and sign. Dated this day of 19 

(Signed) 


To the 

Controller of Patentr^ 

1, Council House Street, Calcutta. 

Fdtm 10. 


Pee Rs. 10 before I 
aocoptanco. Rs. 20 ' 
after acceptance. | 


INDIAN PATENTS AND DESIGNS ACT, 1911. 
Amendment, pcctioii J7. 

I (or wc)a 



seek leave to amend the g 


a. insert name, calling and address. 

b. Insert number and date. 

c. Insert amount. 

d. State last date wlun ke was due. 

e. The eircumptancespnust be stated in detail. 

f. Insert address for service. 

g. State wLetberapplioation specihcatic-n or dr^uviugs. 

51— P 
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of application for patent No. a dated 

as shown in red ink in the copy b hereunto annexed. 

c 1 (or we) declare that no suit for inCringemont or proceedings before a Court for 
rovooatibn of the Patent in question is pending. 

My (or our) reasons for making this amendment are as follows d 


I (or wo) declare that the facts and matters stated herein are true to the best of 
my (or our) knowledge, information and belief. 

My (or our) address for service in British India is e 

Date and sign. Dated this day ef 19 

(Signed) 

To the 

Controller of Patents, 

1, Council House Street, Calcutta. 

Form 11. 


Fee Rs. 10. « 


I (or we) f. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 
(Surrender of Patent, section 21.) 


hereby offer to surrender the Patent No. a 
dated granted to 


No suit for infringement or proceedings for revocation of the patent is ponding. 
My (or our) reasons for making this offer are as follows d 


I (or we) declare that the facts and matters stated herein are true to the best of my 
(or our) knowledge, information and belief. 

My (or our) address for service in British India i;* e : — 

Date and sign. Dated this day of 19..: 

(Signed) 

To the 

Controller of Patents, 

1, Council House Street, Calcutta. • « 


a. Insert number and date. 

b. If the spccificalion has been printed, an cdbcially printed copy t.hall be used. 
0. Strike out thb* paiagrapb il a patent has not been seated. 

d. Insert reasons. 

e. Insert address. • 

f . Insert name, calling and address. 
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Form 12. 


Foo Hfl. 10. 


INDIAN PATENTS AND DESIGNS ACT. 1911, 
(Application for Duplicate Patent, section 39.) 

I (or we) a 

regret to have to inforin you that the Patent No. b 

dated 

granted to c.... 

has been d 


I (or we) declare that I ho facts and matters stated herein are true to the best of 
my (or our) knowledge, inform'ition and belief. 

I (or we) beg therefore to apply for the issue of a luplicatc of such patent. 

Date this day of 19 

(Signed) 

To the 

Controller of Patents, 

1, Council House, Street, Calcutta. 

Fqrm 13. 


Fee Rs. 5. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 
(Notice of Intended Exhibition, section 40 aud section 5:2.) 
I (or we) a 


hereby give 


notice that 1 (or we) int-.-iid to exhibit my (or our) invcnticn (or design) e 


a. Insert name, calling and addrdsst 

b. Insert number aud date. 

o. Insert name of original grantee. 

d. Insert the word “ lost” or “destroyed” as the case may bo and state fully the 
circumstances. Also state the interest possessed by the applicant in the patent. 

Oi Insert short description of invention or design. 
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at the a exhibition certified or notified by 

the Governor- General in Council under section 40162 of the Indian Patents and Designs 
Acty 191*1, as an international or industrial exhibition. 

Date and sign. Date this day of 19 

(Signed) 


To the 

Controller of Patents, 

1, Council House Street, Calcutta. 

Form 14. 


Fee Annas 8 or 
Bs. 3 according 
to classification. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 

(Application for Begistratiou of Design, section 43.) 

You are requested to register the accompanying design in Class No. b. 

in the name of c 

who claims to bo the proprietor thereof. 

Four exactly similar d of the design accompany this request. 

The design is to bo applied to e Address for service in 

British India is f ; 

Date and sign. Dated this ^‘.day of 19 

(Signed). 


To the 

Controller of Designs, 

1, Council House Street, Calcutta. 

iVof^.—Trade or property marks are not registered under the l^itents and Designs 
Act, 1911. 


a. Insert name. 

b. Insert number of class. 

0. Insert name, calling and address. 

d. State whether drawings, photographs, tracings, or specimens. 

e. Insert name of article or articles to which design is to be applied. 

. f. Unless an address for service in British India is given, the request will not be 
considered. 



APPENJ)IX. 


126 


Form 16 . 


Fee Bs. 6. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 

(Request Uader Buie 32.) 

Application for design No 

Class 

You arc hereby requested under Buie 32 of the Patents and Desings Rules to statd 
in writing the grounds of your decision and the materials used by you in arriving at 
such decision. 

Address for service in British Indi^* is : 

Date this day of 19 

(Signed) 

the 

Gontrollei of Patents, 

1, Council House Street, Calcutta. 

Form 16- 


Fee Rs. 10. 


INDIAN PATENTS AND DESIGNS ACT. 1911, 

(Application to extend Copyright, section 47.) 

You are requested by the undor'^ignod who i^i the rogistorod proprietor of the Design 

No registered in class to oxtond the period of oopy right for a period of 

five years. 

Two copies of the design are attached. 

Address for service in British India is : - 

Dated this day of 19 

(Signed) 

To the 

Controller of Patents, * 

1, Councib House Street, Calcutta. 
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Form 17. 


Fee Re. 1. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 

(luspootion of DoRigri, section 50.) 

You are requested by the undersigned who is the registered proprietor of the 
design No. a registered in Class No to allow him or his nominee b 

« * 

to inspect the design. 

Dated this day of 19 

Signed 

Address ' 

Signature of nominee 

To the 

Controller of Designs, 

1, Council House Street, Calcutta. 

Form 18. 


Fee Bb. 2 or 4. 


INDIAN PATENTS AND D^ESTGNS ACT, 1911. 

(Bequest for information, scolion 51.) 

You are requested to give to the undorsignod such information as he may be entitled 
to under section 51 of the Act in respect of the design No 

Address for service in British India is : 

Dated this day of 19 

(Signed) 

To the 

Controller of Designs, 

1, Council House Street, Calcutta. 

Note. — If the number cannot be given And infomation is required regarding 
a design, two samples of the design may bo attached to this form which must then be 
accompanied by a fee of Bs. 4. 

.a. Insert number and olaBs. « 

b. Insert name of nominee who must also sign the application. 
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Form 19. 


Fee Bs. 2. See 
foot-note. 


In the matter 
I (or we) b.... 


INDIAN PATENTS AND DESIGNS ACT, 1911. 

(Bequest for Certificate, section 59.) 

. (Patent No. a of . . 

(Design No ...class. 


hereby request you to furnish mo (or us) with your certificate to the effect that c... 


and to send the certificate to d 

Dated this day oft.. 19, 

t 

(Signed) 

To the 


, Controller of Patents and Designs, 

1, Council House Street, Calcutta. 

Note. — An extra charge of annas four will be charged for every 100 words in ezooss 
of 400. The certificate will not bo supplied until the charge is paid. 


Form 20. 


Fee Rs. 3. 


INDIAN PATENTS AND DESIGNS ACT. 1911. 
(Request for correction or cancolUiion, section 62 of Act.) 


In the matter of 
I (or we) b 


Patent No. a of 

Design No class.. 


hereby request you under the power given by soction 02 of the Indian Patents and De- 
signs Act, 1911, to 


a. Insert number and date. 

b. Insert name, calling and address. 

0. Hero set out the particulars which the conti oiler ib tequested to certify. 

d. Insert name and address. Date and sign. 

e. Insert particulars. 







128 


APPENDIX. 


My (or our) address for service in British India is a; 

Date and sign. Dated this day of 19. 

T«s the (Signed) 

Controller of Patents and Designs, 

1, Council House Street, Calcutta. 

From 21. 


Foe Bs. 5. 


i 


INDIAN PATENTS AND DESIGNS ACT, 1911. 
(Request for Entry in Register, section G3.) 

In the matter of [ ^o. b of 

1 Design No class... 


1 (or we) c.. 


claim to ho entitled by (or .is) d . 
to the following interest e 


ff in the Patent No Of 

( in the registered design No class. 

granted to g 


in proof whereof T (or wej transmit the accompanying h 


together with an attested copy thereof .inJ I (or wo) request that an entry may be made 
in the Register. 

]My (or our) address for service in British India is a : 


Date and sign. Dated this 

To the 

Controller of Patents and Designs, 


.di-y of.... 
(Signed) 


1, Council House Street, Calcutta. 


19 


a. Insert address 

b. Insert number and date. 

c. Insert name, calling and address. 

d. Insert ground of elaim whether by absignment, transmission, etc., or as, mort- 

gagee, licensee or otherwise. 

e. Insert nature of interebt. 

f. Insert numbre and date of patent, or number and class of the registered design. 

g. Insert name. " 

h. Insert nature of document. 
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Form 22. 


Fee Re. 1. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 
(Entry of Alteration of Address.) 

I (or we) a 


hereby request that the following address in British India may be entered in the 

Register, viz., b 

and request that the existing address which is as follows may be oaucelled c : 

Date and sifi^n. D.ited this ! day of 19 

(Signed) 

To the 

Controller of Patents and Designs, 

1, Council House Street, Calcutta. 

Note. — This form may only be used for a request to correct a name or alter an 
address upon the Register. It may not bo used as a request to register any change of 
interest in a patent or registered design. 

Form 23. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 
(Entry of Order of Court, section 64 ) 


an ofhco copy of an order of the Court with reference to d. 


Foe Rs. 3. 




1 (or wo) a. 
hereby transmit 


and request that the register may be rectified. 

Date and ^igp. Dated this ..day of...- 19 

(Signed).. 

To the 

Controller of Patents and Designs. 

] , Council House Street, Calcutta. 

. a. Insert name, calling and address, 
b. Insert address to bo entered. 

0 ., Insert address to be cltncelled. 
d. Insert purport of order. 

. 62— g 
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Form 24. 


Fog Bs. 30. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 

(Appeal to Goveroor-Genoral ia Council under sections 5, 9, 16, 17, 43 or 70.) 

I (or we) a 

hereby appeal to the Governor-General in Council from the decision (or that part of the 

decision) b of the Controller, dated the o day of 19 

whereby he — 

(a) refused to accept an appli3ation for a patent under section 6 ; 

(b) required an amendment under section 5 ; 

(c) decided an opposition under section 0 ; 

(ff) restored a lapsed patent under section 16 ; 

d (e) refused to restore a lapsed patent under section 16 ; 

(/) allowed an amendment under section 17 ; 

(g) refused to allow an amendment under section 17 ; 

(/i) refused to register a design under section 43. 

The reasons for appealing, and the full statement of the grounds upon which 1 (or 
we) rely for objecting to the decision, arc as follows e 

Note. — This form in duplicate should be sent to the Controller of Patents and De- 
signs, 1, Council House Street, Calcutta, who will proceed under Buie 41. 

Form 25, 


Fee Bs. 3. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 

(Application for conversion of exclusive privilege, section 81.) 

(To be accompanied by the order under tohich the exclusvie privilege was obtained ) 

I (or we)a 

do hereby declare : — 


a. Insert name, calling and address. 

b. Strike out if not applicable. 

0. Insert date of decision . The appeal must be made within two months of that date. 

d. Strike out parts not applicable. 

e. State fully, continuing on further sheets and on one side only. The last page 
must be dated and signed. 
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(i) that I am (or we are) in possession under the Inventions and Designs 

Aot, 1888, of an exclusive privilege registered as No. a of 

and obtained by 

(ii) that no other person has any share or interest in the said exclusive 
privilege b 

(iii) that the facts and the matters stated heroin are* true to the best of my (or 
our) knowledge, information and belief. 

1 (or we) pray that a patent under the Indian Patents and Designs Act, 1911, may 
be granted to mo (or us) iti substitution for, and bearing the same date as, the said 
exclusive privilege. 

Date and sign. Dated this day of 19 

(Signed) 

To the ^ 

Controller of Patents and Designs, 

• 1, Council House Street, Calcutta. 

Note. — If any person has any share or interest in the exclusive privilege, his oon- 
Bont in writiijg should be obtaiueef and forwarded with his application. 

Form 2G. 


Stamp to be 
attached, see 
foot-note. 


INDIAN PATENTS AND DESIGNS ACT, 1911. 
(Power of Authority to Agent.) 

In connection with c 


5 (or we), the undersigned hereby authorise d 

of 

to act as my Agent b and to receive all notices, requisitions and communications until 
further notice. 

e And I (or wo) revoke the previous authority given by mo (or im) to f 


a. Insert number and date. • 

b. See footnote. 

0 . State particulars. 

df Insert name and adross of Agent. 

6. Cancel if not. requiced. 

f. Insert name of Agent whose authority is cancelled. 
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io this matter. 

a Dated this day of 19 

Signature 

Address 

To the 

Controller of Patents and Designs, 

1, Council House Street, Calcutta. 

Note. — This form is liable to stamp duty under the Indian Stamp Act, II of 1889. 
When power is given to one or more persons as Agents to act in a single transaction, it 
will be sufficient if the form bears a special adhesive label of the value of one rupee 
only. When power is given to not moro than five persons to act jointly and severally in 
more than one transaction, or generally in respect of several patents or designs appli- 
oationsi then a special adhesive label of five rupees value should be affixed. 

Form 27. 

INDIAN PATENTS AND DESIGNS ACT, 1911. 

(Statement of Address.) 

In connection with b 


I (or we) the undersigned request that until further notice all notices, requisitions, 
&c., may be sent too at 


Date and sign. Dated this day of 19. 

Signature 

To the 

Controller of Patents and designs, 

1, Council House Street, Calcutta. 

THE THIRD SCHEDULE. 
(Model Form of Patent.) 
Government of India. 




Patent, 


No of.; 

19 

Whereas A. 

R. of 

...hath declared that he i.s in popscssion of an 

invention for 




inventor thereof (or the legal representative or assign of the true and first inventor) and 
that the same is not lu Uoc by any other person to the best of his knowledge, inform- 
ation and belief. 

And whereas he hath humbly prayed that a patent might be granted to him for 
the said invention. 

And whereas be hath by and his specification (of which a cop> is hereunto annexed) 
particularly described and ascertained the nature of the invention and the manner in 
which the same is to be performed. 

The Governor-General in Council is pleased to order by these presents that the 
above said petitioner (including his legal ropresontatives and assigns or any of them) 


a. Insert date, signature and address. 

b. Stale particulars. 

C. Insert name and address. 
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shall, subject to the provisions of the Indian Patents and Designs Act, 1911, as patentee 
have the exclusive privilege of making, selling and using the invention throughout 
British India (including British Baluchistan and the Santhal Parganas) and of 

authorizing others so to do for the term of 14 years from the day of..? 

19 subject to the condition that the validity of this patent is not guaranteed by 

Government a (and tbac Government shall have the right to use the invention either 
without payment or on such terms as it may consider reasonable) and also provided that 
the fees prescribed for the continuation of this patent arc duly paid. 

In witness whereof the Governor-General in Council has caused this patent to be 

sealed as of the day of 19 

Signature of Controller 

Date of sealing 

Note. - Renewal fees will be duo on this patent, if it is to be continued, on the 
day of 19 and on the same day in each year thereafter. 

THE FOURTH SCHEDULE. 

(Glassification of Goods.) 

Glass 1. — Articles composed wholly of raotal or in which metal predominates not 
i*Doluded in Class 2. 

Class 2. — Jewellery. 

Glass S.-^Articles composed wholly of wood, bone, ivory, papiermache, or other 
solid substancea not included in other classes, or of materials in which, such substances 
predominate. 

Class 4. — Articles composed wholly of glass, earthenware, or porcelain, bricks, 
tiles, or cement, or in which such materials predominate. 

Class 5. — Articles composed wholly of paper (except paper bangiugs), card-board, 
mill-board or straw-board, or in which such materials predominate. 

Glass 6.— Articles composed wholly of leather or in which leather predominates, 
and bookbinding of all materials. 

Class 7.— Paper hangings. 

Glass 8.— 'Carpets and rugs in all materials, floorcloths, and oil cloths. 

«GlasB 9.— Laco. 

Class 10. — Hosiery. 

Glass ll.--MiUiDcry and wearing apparel, includifig boots and .shoes. 

Class 12. — Ornamental needlework on muslin or other textile fabrics. 

Class 13.~Printed or woven designs on textile piece-goods (other than checks or 
stripes). 

Glass 14. — Printed or woven designs on handkerohiefs and shawls (other than 
checks or stripes). 

Glass 15. — Printed or woven designs (on textile piece-goods or on handkerchiefs or 
shawls) being checks or stripes. 

Class IG.-" Goods not included in other classes. 

NOTICES. 

THE Patent office. 

t • 

1, Council House Street^ Calcutta, 

Public room open, 11 A.M., to 4 F.M., Saturdays 11 A.M. to 1 P.M. 

1. All communications relating to Applications for leave to file specifications and 
for registration of designs under the Inventions and Designs Act (V of 1888), or in 
oontiuuatiou of such applicatious, should be addressed to the Patents Secretary, 1 , 
Council House Street, Calcutta. . Documents sent by post should be carefully packed. 


a. For Government Borvant only. 
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2. Directions for the guidance of inveotors and others are given in the Aot Manual 
(Price Be. 1 or Is. 6d.) 

3. Fees payable under the fourth and sixth schedules are payable in cash and must 
be receivi*d in the office within the times allowed by the Aot. When cheques are offered 
n payment of fees, it must be clearly understood that the office cannot hold itself res- 
onsible for any delay that may occur in tho collection of cash on the cheques; any 

cheque not payable in Gilcutta is subject to commission- In cases where it is not possi- 
ble to have the fees handed in at the Patent Office, it would bo preferable to have them 
sent by money order payable at Calcutta to tho Patent’s Secretary. 

4. Trade marks arc not registered and medicines are not patented under the Inven- 
tions and Designs Aot. 

5. Applications made under the Act are placed for inspection in the public room for 
ten days from tho date of tho Gazette of India in which their filing has been notified. 

G. Specifications of inventions which have been notified as filed in the Gazette of 
India may be inspected on payment of a fee of one rupee at. — 

* Calcutta — Patent Office, 1, Council House Street. 

Madras — Record Office, Egmore- 

Bombay— Record Office. 

Rangoon— Office of the Revenue Secretary to the Government. 

Cawnpore— Office of the Director of Industries, United Provinces. 

7. Ptiblications on sale at the Patent Office : — Price. 

Rs. A. 

(а) Act Manu'il, comprising the Inventions and Designs Act (V of 1888) ■ 

and an explanatory memorandum and directions for tho guidance of parties 
applying for the protection of inventions or designs . . 10 

(б) The Indian Patents and Designs Act, 1911 (IT of 1911) ... 0 10 

(c) Weekly Notifications (extract from the Gazette of India) ... 0* 1 

Annual subscription with postage ... 3 0 

(d) Inventions (consolidated subject-matter index, 1900—1908, and 

chronological list 1900-1904 ... 2 0 

{e) Inventions and Designs. Annual indexes for the years 1906, 1906, 

1907, 1908, 1909, 1910 each ... 1 0 

(/) Quarterly index, January to March and April to June, 1911 ... 0 8 

H.G. Graves, 

Secretary under tho Inventions and Designs Act, V of 1888. 
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The INDIAN PATENTS AND DESIGNS ACT, 1911. 


INDEX. 

Note 1. — The thick figures at the end of each lino refer to the pages of this Act and the 
alphabets in italics preceding the thick figures refer to the cases having 
corresponding thick letters against them in thoso pages. 

Brevier Roman denotes the section. 

A 

Account, Patent 8, 72. 

Patent —Profits actually made, T, 72. 

Patent — Profits — Mode of taking — Form of order, U, V, 72. • 

of profits — Disclosure of names of purchasers of goods, \V, 72. 

Act II of 1911 - Necessity for the passing of this, A — L, 8—8. 

Short title, extent and commencemofit, S. 1,8. 

** — Application of certain provisions of the, as to patents to designs, S. 51, 94. 
Act XV of 18^9, and Act V of 1883—“ Make, soli or use “—Patent, infringement of— 
Nature of exclusive privilege granted to patentee, X, 60, 61. 

Ss. 4, 22 and 34 — Measure of damages — Royalty — Infringement — Jurisdiction— 
* Detail of breaches, F, 61. 

Ss. 23, 34 — Suib for iufringoment of p.Ueut — Measure of damages —Ascertainment 
of damages before decree, 8, 56. 

8. 24 — Application by license under — Licensee and petitioner under Patent Act 
having identical interest, N, 51. 

Act V of 1888, Act XV of J8.59 and,— “Mike, sell or use” -Article manufactured with- 
out but sold within limits of exclusive privilege— Patent, infringement of — 
Nature of exclusive privilege granted to patentoe, X, 60, 61. 

S. 14 — Entry in register — Cerlified copies— Evidentiary value, I, J, 45. 

S. 30— Respondent showing cause by affidavits — Issue directed to be tried — Ohms 
of proof at trial, M, 50. 

Advocate^General, Meaning of, S. 2, 8. 

Agency, Subscription and verification of certain documents, 3, 75, 99, 100. 

Application, etc., to controller, S. 7fi, 100, 101. 

Amendment, of application or specification by Coutrollor, S, 17, 41, 44. 
of patent allowed in what cases, 8-~TJ, 42. 

by way of correction or explanation — Validity of patcut, E, 43, 44. 

Patent — , or specification by the Court, S. 18, 44. 

Appeal, Date for,— Design, A, 86. 

Time for, reduced, Q, 99. 

Controller, O, P. 98. 

tolhe*Governor-Geucral in Council, S. 70, 98, 99. 

Application, for registration of designs, S. 43, 84—88. 

to register a design, V, 85. 

Article, Meaning of, S. 2, 8. 

Patent — Infringement— Article manufactured out iho infringing article, P, 89. 

Assessor, Patent action — Hearing with, S. 35, 74. 

Assign, Meamng, Q, R, 14. 
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AssigneCt Patent, extension of, when refused to, J, 86. 

Petition by, of patent— Inventor dead — No special merit — Patent — Extension, 
K, 36 . 

Assignme^its, Entry of and transmisbious in registers of designs, S. (>3, 96 . 

B 

Breaches, Particulars of — Suit for compensation or iufriiigcmont of patent, N, 63t 
British India, Revocation of patents worked outside, S. ‘i3, 47— 49. 

British Indian Waters, Foreign vcssls iii, S. 42, 84. 

Burden of proof, Opposition to grant of patent— Onus, T, 28. 

Action to restrain threats of .legal proceedings— Validity of patent, r, 77. 

c 

Certificate, of validity questioned and costs tbcrcon, S. 32, 72- 74. 

Solictor and client — Costs —Validity of patent questioned in previous action. A, 

73. 

Validity cf patents established in previous actions -Costa, B, 73. 
when given — Patent, X, V, 73. 

that validity of pabcut had come in question -Patent, X, 73. 
that particulars of objections are reasonable— Costs — Patent, C, 74. 
of registration, S. 45, 88. 

of controller to bo evidence, 8.71, 99. ’ 

Certified copies, Entry in register— Evidentiary value, I, J, 49. * 

Compensation, Suit for, for infriugemeiit of patent —Particulars of bie.icheK, N, 63. 
Controller, Patent— Proceedings upon aiiplication, S. 5, 26, 27. 

Patent — Advertisement on aceeptanee of application, S. 6, 27. 

Inquiry before sealing patent, S. 8, 28. 

Amendment of application or specification by, S. 17, 41 -44. 

Presence of — Costs of -Patent, Disclaimer, V, U, 44. 

I’ower of, to revoke surrendered patent, S. 21, 49. 

Transmission of decrees and orders to the, 8. 33 , 74. 

Decision of— Design, Z, 86 . 

Privilege of reports of, S. GO, 95. 

Power for, to correct clerical errors, S. G2, 96. 

Powers of, in proceedings under Act, S. 65, 97. 

Publication of patented inventions, S. OG, 97. 

Exercise of discrcctionary power by, S. 07, 97. 

Power of, to take directions of Governor-General in Council, S. 68, 98. 

Refusal to grant patent, etc., in certain cases, 3. 69, 98. 

Appeals, 0, l\ 98. 

Appeals to the Governor-tJoneral in Council, S. 70, 98, 99. 

Certificate of, to bo evidence, S. 71, 99. 

Transmission of certified printed copies of specifications, etc., S. 72, 99. 
Application and notices by post, S. 73, 99. 

Application, etc., to— Agency, S. 76, 100, 101. 

Conversion, of an exclusive privilege into a patent, TV— -V, 102. 

Copies, and specimens of designs, W, 89, 86. • * 

Transmission of certified printed, of specifications, etc., S. 72, 99. 

Copyright, Meaning, S. 2, 9. 

Patent — Specification, L, 23. 

Design, on registration, S. 47, RQ. 

Extension of period of, in registered design, W, 89. 

Ellect ot disclosure on, S. 49, 90. 

Information as to exisionco of, S. 51, 91. 
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Cos^s,' of opposition— Patent, N, 0, 87. 

Patent— Abandoned petition for extension, P, Q, 37. 
of introduction — Patent — Extension, T, 37. 

of Comptroller — Patent— Disclaimer — Presence of Comptroller, F, G, 44? 
Certificate of validity questioned and, thereon, S 32, 72—74. 

Validity of patent questioned in previous action— Certificate— Solicitor and client, 
A, 73. 

Certificate — Validity of patents established in previous actions, B, 73, 74. 
Patent— Certificate that particulars of objections are re isonable, C, 74. 

Patent— Threat— Right of action, E, 80. 

Crown, Patent to bind, S. 21, 45, 48. 

Saving for prerogative, S. 79, 102. 


D 

Damages, Restriction on recovery of — Patent, S. 19, 44, 45. 

Patent— Infringement — Gonoral prin^ipleB, 0— /2, 56. • 

Measure of— Ascertainment of, before decree— Suit for infringement of patent, 
S. 66. 

Measure of— Royalty— Infringement— Jurisdiction— Detail of breaches— Act XV 
of 1859, Ss. 4, 22 and 3^, Y, 61 
Exeription of innocent infringer from liability for, S. 30, 67. 

Declaration, by infant, lunatic, etc., S> 74, 99. 

Decrees, Transmission of, and orders to the Controller— Patent, S. 33, 74. 

Dr^ni<io7is of Advocato-Goncral, S. 2, 8—13. 

“ Article ”S 2,8—13. 

,, Controller, S. 2, 8 — 13. 

Copyright, S. 2, 8 — 13. 

Design, B. 2, 8—13. 

District Court, 8. *2, 8—13. 

High Court, S. 2, 8—13. 

, Invention, S. 2, 8 — 13. 

Legal representative, 3. 2, 8-13. 

Manufacture, 8. 2, 8 — 13. 

Patent, 8. 2, 8 -13. 

Patentee, 8. 2, 8-13. 

Prescribed, S. 2,8—13. 

Proprietor, S. 2, 8—13. 

Design, Meaning, S. 2, 9. 

Application for registration of, S. 43, 84 -88. 

Classification of goods, U, 85. 

Application to register a, V, 85. 

Copies and specimens of, W, 85, 86. 

Date for appeal, A, 86. 

Non-completion of, within six months, B, 86. 
jfpplication by whom made, D—F, 86. 

Registration, application for —Acceptance, X, 86. 

Application for registration— Objections, Y, 86. 

Decision of controller, X, 86. 

New and original Registration, G, U, 87. 

Perforated picture casting a shadow— Registration, I, 87. 

Combinations Registration J— AT, 87. 

How xnado--Registration, 0, 87. 
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BegistratioD of, in new olafises, S. 44, 88. 

Gertiiioate of registration, 8. 45, 88. 

Bricks— Registration, P, 88. 

Marks — Rogistration, Q, 88. 

Mode of description— Combination— Registration, R, 88. 

Rogistration with particular thing, S, 88. 

Nature— Publication, T, {/, 88. 

Sending, to person who is not in any confidential relation to proprietor, F, 88. 
Register of, S. 46, 89. 

Copyright on registration, S. 47, 89. 

Extension of period of copyright in registered, TF, 89. 

Requirements before delivery on sale, S. 48, 89, 90. 

Effect of disclosure on copyright, S. 49, 90. 

Marking of articles before delivery on sale, X, 90. 

Inspection of registered, 8. 50, 90, 91. 

Information as to existence of copyright, S. 51, 91. 

Inspection of, F, 91. 

Request for information, 91, 

Provisions as to exhibitions, S. 52, 91, 92. 

Piracy of registered, S. 53. 92—94. 

Publication no waiver- Infringement, P, 93. ^ 

Infringement, E, 93. 

Pleading — Infringement, E, 93. 

No infringement, H-^C, 93. 

Infringement — Defond.ants’ right to trial at law— Effect of delay, P, O, 93, 94. 
Application of certain provisions of the Act as to patents to, 8. 54, 94. 
Fraudulent imitation— What is, i/, 7, 94. 

Sale and manufacture— Infringement— In juction, *7, 94. 

Fees, 8. 57, 95. 

Disclaimer, Principles, W, 42. 

Effect, X, F, 42, 43. 

Construction, i4, 43. ’ . 

Explanation by, B, C, 43. 

Verbal altoratioh by, P, 43. 

On assignment, Z, 43. 

Presence of Comptroller— Costs of Comptroller, P, O, 44. 

Disclosure, Effect of, on copyright, 8. 49, 90. 

District, defined, M, 10. 

Moaning, V, 57. 

District Court, Meaning, 8. 2, 9 F, 87. 

Documents, Subscription and verification of certain, 8. 75, 99, 100. 

Signature and verification of, specified in 8. 75 of the Act, 72, 100. 

Draumgs, Patent— When, may be called in aid, If— 0, 26. 

Not properly explained, etc., — Patent— Specification, 8. 27. 

^ Prohibition of publication of specification, drawings, etc., where application 
abandoned, etc., 8* Gl, 95, 96. * 

Due diligence, Patent— Threat — , in instituting action, C, 80. 

Patent — Threat— Prosecuting action with, P, 80. 

E 

Entry, of assignments and transmissions in registers if designs, 8. 63, 96. 

Estoppel, Patent- Aotion for infringement— Judgment, Revocation pending inquiry, 

M, 68 . 
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Evidence t Specification , L, 28. 

Entry in register- Certified copies— Evidentiary value, J, 45. 

Infringement of patent, T— J?, 52, 53. 

Certificate of Controller to be, 8. 71, 99. * 

Exclusive 'privilege^ Conversion of an, into a patent, TF— F, 102. 

Exhibitions^ Provisions as to, S. 40, 83, 84 ; S. 52, 91, 92. 

Extension^ of term of patent, S. 15, 31, 40. 

Grounds for. Patent, D-^F, 32. 

of parent — Expensive litigation the patentee bad been put to, H, 32. 

Loss by patentee, J, 32. 

No profit, coupled with evidence of utility, J, 83. 

Bubjeot to condition, ii, 33. 

Non-user satisfactorily accounted for, L, M, 33. 

Question as to validity, N—P, 33. 

Power to grant second, Q, 33, 34. 

Grounds of refusal of, A, 34 * 

Non-user, when fatal, T— IF. 34. 

* Question as to validity, A, XI, 35. 

Prolongation refused— Loss through want of business capacity, C, 35, 

Principles — , of term of patent granted, D, 35. 

Subject-matter notsufUcient to sustain patent, X, F, 35. 

Patent article unprofitable—, refused, Z, 35. 

For benefit of patentee, JS-X, 86. 

*When refused to assignee, J, 36. 

Petition by assignee of patent — Inventor dead— No special merit, XT, 36. 
Opposition encouraged, L, 37. 

Objections to, of time, ilf, 37. 

Abandoned petition for, — Patent —Costs, P, Q, 37. 

Profits — Doductionrf, S, 37. 

Cost of introduction, 2\ 37. 

Account of profits— Nature and extent, B — XI, 38. 

Account of profits— Must bo full and accurate, IF— A, 38. 

Accounts not full and accurate, £?— O', 39. 

Insufficiency of accounts, XX, X, 39. • 

Accounts of receipts not filed, J, 39. 

Value of disclosures — Adequacy of patentee’s remuneration— Duty of petitioner, 

XX, L, 39. 40. 

Inadequate remuneration, ilf— P, 40. 

, of period of copyright in registered design, IF, 89. 

F 

Foreign vessels, in British Indian waters, S. 42, 84. 

o 

Goods, Clspsification of, U, 85. 

Governor-General in Council, Power of Controller to take directions, S. 08, 98. 

Appeals to the, S. 70, 98, 99. 

Power for, to make rules, 8. 77, fOl. 

Grant, and sealing of patent, 8. lOt 29, 80. 

H 

Hearing, Patent action—, with assessor, 8, 35, 74. 
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High Oourt, Meaning, S. 2. 9, N, 10. 

Framing issue for trial before other Courts, S. 28, 51. 

Power of, to stay proooodings, otc., S. 34, 74. 

*‘Reotification of register by Court, 8. 64, 97. 

I 

india, Patent Law in, 7, 12. 

Indian Museum, Models to bo furnished to, 8. 41, 84. 

Injant, Declaration by, lunatic, etc., 8. 7'l, 99. 

Information, as to existence of copyright, 8. 51, 91. 

Request for, 91. 

Infringement, Suits for, of patents, S. 29, 51—67. 

Patent, 0—S, 52. 

of patent— Evidence, T—Z, 52, 53. 

Leave to withdraw action for, of patent, on what terms allowed. A, 53. 
Injunction— General principles, 0, 53. 

Protection of patent rights — Patent, D, E, 53, 54. 

Protection before— Injunction, F, G. 54. 

Suspending the injunction ponding an appeal, L — N, 55, 56. 

Suit for, of patent — Measure of damages — \scerbainmont of damages before 
decree, S, 56. ^ 

Who may sue, T, U, 57. 

Application of known principles, W, 57. 
of one of several parts, X — .4, 57. 

Sale of component parts of infringing machine, 13, 57, 58. 

Manufacture and sale of compound part of a combination Patent, C, 58. 
of combination — Patent, 1 ) — G, 58. • 

of patent — Distinct object, H, I, 58. 

Different process with same elements, J — N, 53, 59. 

Colorable imitation, 0, 59. 
by workmen— Patent, Q, 11, 59. 

What is user of patent, S—U, 60. 

User not for purposes of profits whether, — J^atont, F, 60. 

Patent —Nature of exclusive privilege granted to patoiitoo— Act XV of 1859 and 
Act V of 1S89— “ Make, sell or use *’ — Exclusive ; privilege acquired for proce.ss 
of producing certain article — Article manufactured without but sold within 
limits of exclusive privilege — “ Town and station of Rxwalpindi,” X, 60, 61. 
Jurisdiction — Detail of b*’oaoho.s — Act XV of 1859, Ss. 4, 22 and .31— Measure of 
damages— Royalty, Y, 61. 
of patent— Objection— Principles. Z, A, 61, 

Objection— Sufficiency, B — L, 62, 63. 

Action for— Judgment -Revocation pending inquiry —Estoppel, M, 63. 

Suit for compensation for — Particulars of breaches, N, 63. 

Particulars of required to be given under, 0, 63. 

Certain defences to an action barred— Intention of legislature, P, 63, 64. 
Pleadings generally, F, 64. * * 

Pleadings allowed, TP— D, 64. 63. 

Pleadings disallowed, E— L, 65, 66. 

Damages— General principles, 0— R, 66. 

Exemption of innocent infringer from liability for damages, 30, 67. 

Injunction— General principles, 0— 0, 68. 

Interim injunction — When granted, 72— F, 68; 69. 

Interim injunotion— When refused, Z-^E, 69, 70. 
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in/nng^m6n^-(Gonoluded) . 

Where action for, oommenocd, 81. 

No,— Design, IT— C, 93. 

Design— Publication no waiver, D, 93. 
of design, E, 93. 

Pleading, 93. 

Defejidant’s right to trial at law — JOflect of delay, F, G, 93, 94. 

Sale and manufacture— Injunction, J, 94. 

Injunction^ General principles — Patent — Infringement, C, 53. 

Protection of patent rights— Patent— Infringement, D, E, 53, 54. 

Patent— Protection before infritigomcnt, F, G, 54. 

When patent has expired, H, 94. 

Patent — Trade-name— Similarity — “Likely to deceive” — Descriptive or fancy 
name —Secondary meaning— Injunction, K, 54, 53. 

Suspending the, pending an appeal— Patent— Infringomont , L— A", 55, 56. 
Patent— Iiifringomont —General principles, O— G, 68, • 

Interim — When granted— Piitent — Infringement, It — I', 68, 69. 

• Interim — When refused— Pa Lent — Infringement, Z—Ey 69, 70. 

Patent— Balance of oonvcnience and inconvenience, Zi, S, 77. 

to restriin threats— Throats »of proceedings by persons other than p(.rr,on enj<niied 
— Breach of injunction -Patent, X,.l, 79, 

Design— Sale and manufacture — Infringement, J, 94. 

Inspection^ Patent cases, F, 70. 

*of machines sold — Patent cases, G, 70. 

of process carried on under patent — Patent cases, ZZ, 70. 

Grounds of application for order for, — pitont o.i.sc.s, 1 — jV, 70, 71. 

Application for, of machines relied on Ai anticipating plaintilPs p.iteni , 0, 71. 
of books— After verdict, R, 71. 
of registered designs'. S. 50, 90. 91. 
of designs, K, 91. 

of, and extracts from registers of designs, S. 59, 95. 

Invention, Meaning, S. 2, 9, 0—V, 10. 

New manufacture, V, 10. 
and discovery, IV, 10, 11. 
must be now and useful— Patent, S, 14. 

Results of mechani-sm— Improvod result — Patent, T, 14. 
already known in part — Patent, D — G, 16, 19. 

Where part of, now but immaterial— Patent, K, 19. 

• Examples of patentable — Patent, L—S, 19, 20. 

Use of, on acceptance of applicatiuii — Patent, S. 7, 27, 28. 

Novelty of, S. .38, 81—83. 

Inventor, First and original, T, 83. 

Li 

Legal Pracliltonet', Addition of the words— KlToct, U, 101. 

Legal proceedings, Remedy in case of groundless threats of, S. 30, 74, 81. 

Piracy of registered design, S. 53, 92—94. 

Legal representative, Meaning, S. 2, 9, A, 11. 

Moaning extended by judicial decisions, B, 11. 

English Law, X —A, 11. . 

Lunatic, Declaration by, etc., S. 74, 99, 
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Manufacture^ Meaning, S. 2, 9, 

Process, 0 — H, 11, 12. 

and sale of component part of a combination patent Infringement, G, 58. 
Models, to be furnished to Indian Museum, 6. 41, 85. 

N 

Notice, of proceedings to persons interested — Petition for revocatiion, S. 27, 51. 
of trust not to bo entered in registers, S. 58, 95. 

o 

Objections, to patent — Particulars of, Q, 77. 

Offences, Wrongful use of words “ Patent Office ”, S. 78, 101, 102. 

Opposition, to grant of patent — Onus, 8. 9, 28, 29, T, 28. 

Encouraged — Patent — Extension, 1j, 37. 

Costs of — Patent, N, O, 37. 

P 

Patent, Meaning, B. 2, 9. 

Definition, 12. 

Requisites of valid, I — L, 12, 13. 

Application, 8. 3, 13 - 21. 

True and first inventor, O, P, 14. 

Inventions must be new and useful, S, 14. 

Invention— Results of mechanism —linprovod result, T, 14. 

New principle with noval application, (J, 14. 

Old principle, novel application of, V — C, 14, 15. 
invention already known in part, D - O, 16—19. 

Useful application of known unproductive article, II — J, 19. 

Whore part of invonliori now but immaterial, K, 19. 

Examples of patentable invention, Ij —S, 19, 20. 

New combination, T, 20. 

Prior publication and user by patentee, U — G, 20, 21. 

SpeoificatioT), S. 4, 21 — 26. 

Specification — Method of construction, D-~l, 22. 

Construction, J, K, 22. 

Nature, M, 23. 

must not be inconsistent with the specification, N ~Q, 23. 

Objection to form of, R, 23. 

Sufficiency — Disclosure, 8, T, 23. 

Test of sufficiency, U — Y, 24. 

Sufficiency of, Z, 24. 

Must not be ambiguous, A — C, 24, 23. 

Misleading, D—F, 25. 

Omitting essential matters, G —K, 25. 

Copyright, Ij, 25. 

When drawings may bo called in aid, M — O, 26. 

Proceedings upon application, S. 5, 26, 27. 

Advertisement on acceptance of application, S. G, 27. 

Methods, P, 27. 

Descriptions of genus, not species, Q, 27. 

Sufficient description, 12, 27. 

Drawings not properly explained, etc., S, 27. 

Use of invention on acceptance of application, S. 7, 27, 28. 
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Inquiry before sealing, S. 8, 28. 

Opposition to grant of, S. 9, 28, 29. 

Onus. T, 28. 

Nature of public knowledge, U—Y, 28, 29. 

Objection for want of novelty, Z, 29. 

Grant and sealing of, S. 10, 29,130* 

Date of, S. 11, EO. 

Effect, extent and form of, 8. 12, 30. 

Fraudulent applications for, S. 13, 30. 

Opposing to scaling, il, 30. 

Term of, S. U, 31. 

Extension of term of, S. 15, 31—40. 

— Grounds for, 32. 

—of great merit, O, 32. 

— Expensive litigation the patentee had boon pul to, //, 32. • 

Loss by patentee, L, 32. 

No profit, coupled with evidence of utility, J, 33. 

Subject to condition, K, 33. 

Non-user satisfactorily accouuted for, L, M, 33. 

Question as to validity, N — 33. 

Power to grant second, Q, 33, 34. 

Grounds of refusal of, fi, S, 34. 

• Non-usor, when fatal, 7’— IF, 34. 

Question as to validity, A, B, 35. 

Prolongation refused— Loss through want of business capacity,' f.', 35. 

Principles, D, 35. 

Subject-matter not sufficient to sustain. X, \\ 35. 

Article unprofitable — FiXUmsion refused. Z, 35. 

Fvir benefit of patentee, 36. 

When refused to assignee, 36. 

* . Petition by assignee of patent— Inventor dead— No special merit, K, 36. 
Opposition encouraged, L, 37. 

Objection to extension of time, Jl/, 37. 

Costs of opposition, N, 0, 37. 

Costs— Abandoned petition for extension, T\ Q, 37. 

Profits— Deductions, S, 37. 

Costs of introduction, 2\ 37. 

Manufacture, (/, 37. 

Account of profits— Must be full and accurate, W—A, 38. 

Account of profits— Nature and oxioni, B—D, 38. 

Accounts not full aud accurate, 39. 

Insufficiency of account, I, 39. 

Accounts of receipts not filed, J, 39. 

V»Juo„of disciosuros — Adequacy of pateoteo’s remuneration — Duly of petitioner, 
7C, L. 39. 40. 

Inadequate remuneration, M— P, 40. 

Restoration of lapsed, S. 16, 40,* 41. 

Amendment of application or spocifioation by Controller, 8. 17, 41—44. 
Amendment, in what oases, S — U, 42. 

Disclaimer— Principles, W, 42. 

—Effect. X, r. 42, 43, 

* 2 , 
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— Construction, A, 43. 

Explanation B, C, 43. 

Verbal alteration by, D, 43. 

On assignment, 43. 

Validity of — Amendment by way of correction or explan ation, ifJ, 43, 44. 
Amendment of speciOcation by the Court, S. 18, 44. 

Disclaimer— Presence of Controller - OosIh of Coutrollor, F, G, 44. 

Restriction on recovery of damages, 18, 44, 45. 

Register of, S. 20, 43, 

Original claim framed in good faith and with reasonable skill and knowledge, 
IT, 48. 

to bind Crown, S. 21, 45, 46. 

Compulsory licenses and revocation, S. 22, 46, 47. 

Revocation of, worked outside Hritish India, S. 2:j,47 49. 

I Power of Controller to revoke surreodorod, S. 24, 49. 

Revocation of, on public grounds, S. 26, 49. 

Petition for revocation of, S. 26, 49—51. 

Act V of 1888, S. 30 —Respondent showing cause by affidavits — Issue directed to 
be tried ~ Onus of proof at trial. M, 50. . 

Petition for rcvocalioii — Nolict) of proceedings to parsons interested, ft. 27, 31. 
Framing issue for trial before fither Courts, S 28. 51. 

Application by licensee under --Lieonnec and petitioner under Patent Act having 
identical interest, .V, 51. ' 

Suits for infringement of, S. 28, 31—67. 

Infringement of, 0 -S, 52. 

Evidence, T- Z, 52, 53. 

Leave to withdraw action for, on what termg allowed, /I, 33. 

When no action lies, 7?, 53. 

Infringement— Injunction (Toncral principles. C, 33. 

Injunction - Protf‘ction of rights, D, E, 53, 34. 

Protection before infringement —Injunction, F, G, 34. 

Injunction when, has expired, 71, 54 
Perpetual injunction t of used, I, J, 54. 

Trade name— Similarity Likely to deceive ” -Do ^criptivc or fancy name — 
Secondary meaning — Injunction, /v, 54, 55. 

Suspending the injunction pending .an appeal, L — V, 53, 86. 

Damages— General principles, 0—72, 56. 

Suit for — Measure of damages — Ascertainment of damages before decree, S. 36. 
Who may suo. T, 1^ 37. 

Application of known principles, W, 57. 
of one of several parts, X — A , 37. 

Sale of component parts of infringing machine, I), 57, 38. 

Manufacture and sale of coinpnnont part of a combination, C, 38. 
of combination, D—G, 88. , ^ 

Distinct object, TI, 7, 58. 

Different process with same elements, J — V, 58, 59. 

Colorable imitation, 0, 59. 

Article manufactured out of the infringing article, 59. 
by workmen, Q, li, 39. 

What is user of, S — ?/, 60. 

User not for purposes of profit whether, V, 60. 
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Exorcise and vend, W, 60. 

Nature of exclusive privilege granted to patentee— Act XV of 1859 and Act V of 
1888—“ Make, sell or use "---Exclusive privilege acquired for procest? of pro- 
ducing certain article— Article manufuctured without but sold winbin limits of 
exclusive privilege “ Town and station of Riwtilpindi,” X, 60, 61. 

Objection — Principles, A^^i, 

Objection— Sufficiency, 62, 63, 

Action for— Judgment— Revocation pending inquiry — Kitoppol, il/, 63, 

Suit for compensation for— ParticuUrn of broaches, 63. 

Particulars of infringoincnt required to be given under, 0, 63. 

Certain defences to an action barred— Intention of legislature, P, 63, 64. 
Pleadings— Generally, Q — 7, 64. 

J 'leadings allowed, \V — D, 64, 65. 

Pleadings disallowed, E— L, 65, 66. 

action — Shorthand notds — Payment by solicitor — Solicitor’s right to recover 
from client — Practice, 3f, 66, 67. 

Exemption or innocent infringer from liability for damages, S, 30, 67. 

Sale for ,^B5,000 and royalties - Vendor’s lien in respect of unpaid royalties, N, 67. 
Infringement — Injunction — General principles, O— (J, 68. 

Interim injunction — When granted, i2— F, 68, 69. 

Interim injunction — When refused, Z — E, 69, 70. 
cases— Inspection, F, 70. 

, oases— inspection ol machines sold, G, 70. 

cases — liispccti n — Of process carried on under patent, /i, 70. 
cases— Grounds of application for order for iu.speclion, I — N, 70, 71. 

Application for inspection of machines relied on a.i anticipitiiig plaintiil's, 0, 71. 
Account of profits — Disclosure of purobasors — Practice, 7“*, (J, 71. 

Inspection of Hooka — After verdict, il, 71. 

Account -General, 6’, 72. 

Profits actually made, T, 72. 

. Profila— Mode of taking account — Form of order, £/, 7, 72. 

Account of profits — Disclosure of naiiica of purchasers of good^, 17, 72, 

Certificate of validity questioned .and costs thereon, S. 3*2, 72 —74, 

Validity of, questioned in previous action -Certificate — Solicitor and •client— 
Costs, 73. 

Oortificato when given, X, 7, 73. 

Certificate that validity of patent had come in question, 73. 

Validity of, established in previous actions — Costs— Certificate, 71, 73, 74. 
Transmission of decrees and orders to the controller, S. 33, 74. 

Action— Hearing with assessor, S. 36, 74. 

Certificate that particulars of objections are raasonable- Costs, C, 74. 

Remedy in case of groundless threats of legal proceedings, S. 3G, 74 -81i 
Restraining throats generally, D — 75, 76. 
aciiou— Proof of validity of, L—Qt 76, 77. 

Validity of —Burden of proof— Action to restrain threats of legal proceedings, 
P, 77. 

Objections to, — Particulars of objection, <J, 77i 

Injunction— Balance of oonvenionoo and inconvenience, li, S, 77. 

Threats action, T, t/, 78. . 

Throat^ by oirenlars, advertisements or otherwise— Private letter, 7, 78. 
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Patent — (Conoluded). 

Threats oontained in letters in answer to inquiries— Privileged oommunioations, 

W, 78. 

Threats, what are— “ Without prejudice,” F, 78, 79. 

Threat— Letter — No reference to, 79. 

Injunction to restrain threats -^Threats of proceedings hy persons other than 
person enjoined— Breach of injunction, J?, 79. 

Circulars issued in general terms Person aggrieved,” J3, 79. 

Due diligence in instituting action, C, 80- 
Prosecuting action with due diligence, D, 80. 

Bight of action — Costs, 80. 

Grant of, to two or more persons, S. 37. 81. 

Whore action for infringement commenced, F, 81. 

Grant of, to two or more persons jointly— Effect, G— J, 81. 

Novelty of invention, S. 38, 81—88. 

Prior publication and user, J — M , 82, 83. 

Loss or destruction of, S. 39, 83. 

Nature of public knowledge, JV— Q, 83. 

Knowledge of patentee, B, 88. 

First and original inventor, T, 83. 

Provisions as to exhibitions, S. 40, 83, 84. , 

Models to be furnished to Indian Museum, S. 41, 84. 

Foreign vessels in British Indian waters, S. 42, 84. 

Application of certain provisions of the Act as to, to designs, S. 54, 94. 

Fees, S. 57, 95. 

Prohibition of publication of specification, drawings, etc., where application 
abandoned, etc., S. 61, 95, 96. 

Power for Controller to correct clerical errors, S. 62, 96. 

Entry of assignments and transmissions in rcgi.stors, S, 63, 96. 

Refusal to grant, etc., in certain cases, S 69, 98. 

Saving for prerogative of Crown, S. 79, 102. 

Substitution of, for rights under repealed Act, S. 81, 102. 

Conversion of an exclusive privilege into a, IF— F, 102. , , 

Patentee^ Meaning, S. 2, 9. 

Who is a, M, 13. 

Duty of, N, 13. 

Expensive litigation the, had been put to — Patent— Extension, i/, 82. 

Patent— Extension — Lr'ss by, I, 32. 

For benefit of,— Extension, E— I, 36. 

Knowledge of, B, S, 83. 

Patent office. Provision regarding, S. 55, 94, 95. 

Officers and clerks, S. 56, 95. 

Wrongful use of words, S. 78, 101, 102. 

Patents and Designs Rules, 1912, See Appendix. 

Perpetual injunction, refused— Patent, I, J, 64. , , 

Person aggrieved. Patent — Circulars issued in general terms, B, 79. 

Petition, for revocation of patent, S. 26, 49, 51. 

Piracy, of registered design, S. 53, 92—94. 

Pleadings, generally— Patent— Infringement, (J— F, 64. 
allowed— Patent— Infringement, W— D, 64, 66. 
disallowed-Patent— Infringement, E— L, 65, 66. 

Infringement of design, E, 93. 
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PobU Application and notices by, 8. 73, 99. 

Proc/ioc, Patent action -‘Shorthand notes— Payment by solicitor — Solicitor’s right to 
recover from client, AT, 66, 67. 

Patent— Account of profits —Disolosure of purchasers, P, Q, 71. • 

Prescribed, Meaning, S. 2, 9. 

Primlege, of reports of controller, S. GO, 96. 

Profits, Patent— Extension— Deductions, 8, 87. 

Account of— Nature and extent— Extension of patent, B^D, 88. 

Actually made— Patent, T, 72. 

Patent— Account -Mode of taking account — Form of order, U, V, 72. 

Account of, — Disclosure of names of purchasers of goods— Patent— Accounts, 
W,12. 

Proprietor, of new and original design— Meaning, S. 2, 9. 

Of design— Definition, C, 86. 

Sending design to person in non-confidential relation to, V, 88. 

Publication, Design— no waiver— Infringement — D, 98. • 

Prohibition of, of specification, drawings, etc., whore application abandoned, 
. etc., S. 61, 93, 96. 

Public knowledge. Nature of, —Patent, AT— Q, 83. 

R 

Rectification, of register by Court, S. G4, 97. 

of the register, Id, 97- 
Register, of Patents, S. 20, 49. 
of designs, S. 4G, 89. 

Notice of trust Lot to be entered in, S. 58, 99. 

Inspection of, and extracts from of designs, 8. 59, 99. 

Power for Controller to correct clerical errors, S. 62, 96. 

Entry of assignments and transmission^, in, of designs, S. 63, 96. 

Bectification of, by Court, S. 64, 97. 

Bectification of the, M, 97. 

Registration, Application for, of designs, S. 43, 84, 88. 

Application to register a design, V, 88. 

Copies and specimens of designs, W, 89, 86. 

Application for — Acceptance— Design, X, 86. 
application for— Objections— Design, Y, 86. 

New and original design, Q, H, 87. 

Design — Combinations, J -N, 87. 

How made, 0, 87. 

of designs in new classes, S. 44, 88. 

Certificate of, S. 45, 88. 

Design — Bricks, P, 88. 

Design — Marks, Q, 88. 

Design— Mode of description— Combination, R, 88. 

With particular thing -Design, S, 88- 
De^sign— Copyright on, S. 47, 89. 

Repeal, S. 80, 102. 

Restoration, of lapsed patent, S. 16, 40, 41. 

Revocation, Compulsory licenses and, 8. 22, 46, 47. 

of patents worked outside British India, S. 23, 47—49. 
of patent on public grounds, 8. 25, 49. 

Petitioh for, of patent, B« 26, 49—519 
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Act V of 1888, 8. 30 — Respondent sho^inp; cause by affidavits — Issue directed 
to be tried— Onus of proof at trial, 50. 

T'etition for --Notice of proceedings to persons interested, 8. 27, 51. 
pending inquiry — Estoppel —Patent — Action for infringement— Judgment, Af, 68. 
/iopaZfy, Infringement — Jurisdiction — Detail of breaches— Act XV of 1859, 8s. 4, 22 
and 34 -Measure of damages, .7, 61. 

Sale for £5,000 and, — Vendor's lion in respect of unpaid royalties — Patents, 
2V, 67. 

BuleSt Power for Governor-General .in Council to make rules, 8. 77, 101. 

s 

SoXey of component parts of infringing machine— Patent— Infringement, J3, 57, 58. 

Manufacture and, of component part of a combination patent, — Infringement, 

C, 58. 

Requirements before delivery on, S 48, 89, 90. 

Marking of articles before delivery on, X, 90. 

Saving^ for prerogative, 8. 79, 102. 

Schedule^ The, 103. 

Sealing^ Inquiry before, patent, S. 8, 28. 

G 'ant and, of patent, 8. 10, 29. * 

Opposing to, — Patent, A , 30. 

Signature, and verification of docura?nts specified in S. 75 of the Act, It, 100. 

Solicitor, Payment by, solicitor’s right to recover from client -Practice— Patent action 
— Shorthand notes, ill, 66, 67. 

and client— Costs — Validity of patent quoationod in previous action— Certificate, 
A, 73. 

Specification, Patent, S. 4, 21 — 26. 

Method of construction, D — 1, 22. 

Construction, J, K, 22. 

Evidence, L, 23. 

Title must not be inconsistent with the,— Patent, N--Q, 23. 

Objection to form of— Patent, H, 23. 

Sufficiency— Disclosure, S, T, 23. 

Test of sufficiency, V, 24. 

Sufficiency of, ^,24. 

Must not be ambiguous, A — 0, 24, 25. 

Misleading, D—F, 25. 

Omitting essential matters, O^K, 25. 

Copyright, L, 25. 

Method, P, 27. 

Description of genus not species, Q, 27. 

Snffioient description, i?, 27. 

Drawings not properly explained, etc., S, 21, , , 

Amendment of application or, by Controller, 8. 17, 41—44. 

Amendment of, by the Court— Patent, 8. 18, 44. 

Prohibition of publication of, drav/ings, etc., whero application abandoned, etc., 
8. 95, 96. 

Tranmission of certified printed copies of, eto., 8. 72, 99. 

Stay of proceedings, Power of High Court to stay proceedings, etc., 8. 34, 74. 
Subscription, and verification of certain documents, 8. 75, 99, 100. 
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threats^ Bemedy in case of groanloss, of legal proceedings, S. 86, 74—81. 

Restraining, generally, D^K, 75. 76. 

Action to restrain, of legal proceedings — Validity of patent — Barden of* proof, 

P, 77. 

by circulars, advertisements or othorwiao—Privato letter, F, 78. 
contained in letters in answer bo inquiries —Privilege communication, W, 78. 
what are — “ without prejudice,” F, 78, 79. 

Patent— Letter — No reference to patents, 79. 

Injunction to restrain, of proceeding.^ by persons other than person enjoined — 
Breach of injunetion— Patent, Z—Aj 79. 

Patent — Duo diligunoe in instituting action, C, 80. 

Prosecuting action with due diligence, D, 80. 

Right of action — Costs, E, 80. 

Title of invention — Patent —Nature, M, 23. 

must not bo inconsistent with the specification — Patent, N-Q, 23. ^ 

Tradename Patent— Similarity—" Likely to deceive ”—l^e.scriptive or fancy name — 
. Secondary meaning — Injunction, /iT, 54, 55. 

Transmission t of decrees and orders lo the oontrollor — Patent, S. 38, 74. 

Entry of assignments and ip registers, S. 63, 96. 
of ccrt’iiod printed copi of ppccifications, etc., S. 72, 99. 

True and first inventor. Patent, O, P, 14. 

Trusty Notice of, not to be entered in registers, S. 58, 95. 

u 

User, What is, of pale: t — Infringement, S — U, 60. 

not for purposes of profit whether infringemon I, — Patent, V, 60. 

Prior publication and, — Patent, ilf, 82, 83. 

V 

Verification, Subscription and, of certain docuuuul’, S. 75, 99, 100. 

Signature and, of documents specified in S. 76 of the Act, R, 100. 

w 

Waiver, Design — Publication no, — Infringement, D, 93. 

Words mid phrases. Meaning of— Advocate-General, S. 2, 8—13. 

Article, 5. 2, 8 — 13. 

Controller, S. 2, 8—13. 

Copyright, 8. 2, 8 — 13. 

Design, S. 2, 8-13. 

^ District Court, S. 2, 8 — 13. 

High Court. S. 2, 8—13. 

Invention, S. 2, 8 — 13, 

Legal representative, S. 2, 8 — 13. 

Manufacture, S. 2, 8 -13. 

Patent, S. 2, 8—13. 

Paient*ee, S. 2, 8 — 13. 

Prescribed, S. 2, 8 — 13. 

Proprietor, S. 2, 8—13. 

Assign, Q, R, 14. 
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THE UNCLAIMED DEPOSITS ACT. 1866 . 

(ACT XXV OF 1866 >.) 


{Passed on the llih July, 1866,) 

HISTORICAL MEMOIR. 


Year. 

No. 
of Act. 

\ Name of Act 

1 ! 

IIow affected* 

1866 

XXY 

Unclaimed Deposits 

Bep. in part, Act XXIV of 1607. 

Act XVI of 1874. 

Aot XII of 1876. 

1 Aot XII of 1891. 

1 Supplemented, Act V of 1870. 


An Act to transfer to the Government of India certain securities and 
monies deposited in the High Courts of Judicature at Fort William, 
Madras add Bombay * * • 

Whereas it is expedient that certain securities and sums of money 
deposited in the High Courts of Judicature at Fort 
William, Madras and Bombay " in the 

course of suits in the said Courts or in the late Supreme Courts at 
Calcutta, Madras and Bombay, respectively, and now or hereafter appear- 
ing to have been in such deposit for a period of twenty years or upwards, 
without any claim thereto having been made and allowed during that 
period, should be transferred and paid to the Government of India for the 
general purposes of Government : " " It is hereby enacted 

as follows : — 

(Notes). 

XXV of I866.** 

(1) Short tltlo. 

*'Tbe Unclaimed Deposits Act, 1S66.” See the Indian Short Titles Act XXV 
of 1866, see Gazette of India, 1866, p. 890. A 

(2) Prooeedinga in Gounoil. 

For— relating to the Bill, see Gazette of India, 1866, supplement, p. 304. B 

(3) Legialatlve changes. 

The portions of this Act which referred to the Administrator-General of Bengal 
• • which were repealed by the Administrator-Generars Act, 1867 (XXV 

of 1867) and the Repealing Act, 1876 (XII of 1876) and those which 
referred to the Supreme Court of the Straits Settlements, which were 
repealed by the Repealing Act. 1874 (XVI of 1874), and by Act Xll 
of 1876, have been omitted. 0 

(4) Scope of let— Limitation. 

{a) Act XXV of 1866 ‘enacts that monies paid into or deposited in the High 
Court in the course of suits and remaining unclaimed for 20 years 
63—4 , 
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Act XXV of 1866 (the unclaimed deposits act). [Sb. 1 to 4 


/.-‘McI XXV ot l866."-(Cmelwled). 
are to be transferred and paid to Government ; such monies or seoa- 
rities are, however, liable to repayment on subsegaent establishment 
of claim to the satisfaction of the High Court. 10 O.W.N. 364 
(859). D 

(h) The only limitation applicable to an application for payment of monies 
held by the Court as realization in execution is that provided by Act 
XXV of 1866. There is no other limitation. 10 C.W.N. S64. £ 


1. All securities and sums of money deposited in the said High 


Money deposited in 
High Courts and un- 
claimed for twenty 
years, to be trans- 
ferred to Govern- 
ment. 


Courts * or any of them, in the Courts of suits in 
any of the said Courts * 

- - , and * * 

appearing to have been in such deposit for a period of 
twenty years or upwards, without any claim thereto 
having been made and allowed during that period, shall 
be transferred and paid to the Government of India 


for the general purposes of Government. 

(Note). 

Legislative Changes. 

See notes under the “ Preamble ” to this Act. P 

N.B.— The words “ or of the late Supreme Courts of Calcutta, Madras and 
Bombay,” before and the words “or hereafter ” after, the word “ and ” 
were repealed by Act XII of 1891. 


2. [Proceeds of estate administered tinder order of Supreme Court of 
Straits Settlements or in charge of Administrator General of Bengal) 
Rop. by the Administrator GeneraVs Act, 1867 (XXIV of 1867), and the 
Repealing Act, 1874 (XVI of 1874). 

3. Nothing in this Act shall authorize any transfer or payment of 

T nsf t d securities, sums of money or proceeds as 

pending suits. aforesaid, pending any suit already instituted or which 

shall hereafter be instituted in respect thereof. 
i. If any claim shall hereafter be made to any part of the securities, 


Be-paymont on 
subsequent estab- 
lishment of claim. 


monies or proceeds which shall bo transferred and 
paid to the Government of India under tho provisions 
of tliis Act, and If such claim shall, in the case of 


securities and monies transferred and paid under the 
first section of this Act, be established to the satisfaction of the High 
Court from which the transfer shall have been made, ^ ^ 

the Govornmont of India shall pay to the claimant the amount of the 
principal so transferred and paid as aforesaid, or so much thereof ^s shall 
appear to be due ^ to the claimant. " 

(Notes). 

Legislative Changes. 

See notes under the “ Preamble ” to this Aot. 


Costs of petition. 

As to the 


/.— " Appear to be due.* 


- under tbis section, see the Unclaimed Deposits Aot, 1870 
(V of 1870). H 



THE UNCLAIMED DEPOSITS ACT, 1870. 

(ACT V OF 1870 '.) 


[Passed on the 4th February, 1870.] 
HISTORICAL MEMOIR. 


Year. 

No. of 
Act. 

Name of Act. 

i 

How adocted. 

1870 

Y 

Unclaimed Deposits 

Rep. in part, Act II of 1874. 




Act XVI of 1874. 


An Aot to enable the Hijih Courts at the Fresidency-towns to deal with 
coats of petitions for certain moneys transferred to Government. 


Whereas the High Courts of Judicature at Fort William, Madras 

• Preamble. Bombay have no power to deal with the costs 

of petitions under S. 4 of Act XXV of 1866 (to 
transfer to the Guvernment of Lidia certain securities and moneys deposited 
in the High Courts of Judicature at Fort William, Madras and Bombay 
**’')*** for payment of certain securities, moneys or proceeds 
transferred to Government ; 

And whereas it is expedient to confer such power upon the said High 
Courts ; 

It is hereby enacted as follows ; — 

(Notes). 

/.-‘Mcr VotI870.” 

« 

(1) Short title. 

The Unclaimed Deposits Aot, 1870.” See the Indian Short Titles Aot, 1892 
(XIV of 1897). k 

(2) Statement of Objects and Reasons. 

For the , see Gazette of India, 1870, Pt. V, p. 6. B 

(3) Proceedings in Council. 

For 800 Gazette of India, 1869, supplement p. 1600 ; Gazette of India, 

1870, supplement pp. 53, 57, 92 and 136. C 

(4) Legislative Changes. 

The words “and in the Supremo Court of the Straits Settlements and the 
pioceeds of certain estates in the charge c f the Administrator General 
, of Bengal after the words “ Bombay ” were repealed by the Repealing 
Act, 1874 (XVI of 1874). D 
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Act y of 1870.(tHE UNCIiAIMBD deposits act). [8. i 


t.-"Act V ot 1870 "-(ConcIimM). 

The words " or under B. 60 of the Administrator General’s Act, 1870 ”• before 
“ for payment of etc.”, have been omitted as Aot XXIV of 1867 and 
this Aot so fU as it relates to the Administrator General were repealed 
by Aot U of 1874. B 

(6) Balei. 

Bee rules for twenty-two Madras ports, Gasette of India, 14th Sep. 1878, 
p. 873, Fort St, George Gazette, let Got., 1872, p. 1617 : Supplementary 
Rules Gazette of India, 4th Got. 1873, p, 861 ; Fort Burgeons, Fort 
St. George Gazette, 7th Sep. 1876, p. 1609. F 

Rules for eight Burmese ports. Gazette of India, 39th Maroh 1878, p. 371. 


Power to direct by 
whom oosts are to 
be|»id. 


1. Whenever any of the said Courts shall make 
an order on any such petition, the Court may direct hy 
whom the whole or any part of the costs of each party 
are to be paid. 
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THE INDIAN LAW REPORTS ACT. 1875. 

(ACT XVIII OP 1875'.) 


Passed by the Go vernor< General of India in Council. 

(Beceived the assent of the Governor- General on the 13th October ^ 

1875.) 

An Act for the improvement of Law Beports. 

HISTORICAL MEMOIR. 


Year. 

• 

No. 
of Act. 

Name of Act. 

• 

How affected. 

1875 

II 

The Indian I^w Reports 

Rep. Act XVIII of 1876. 

1876 

xtm 

Do. 

Rep. in part Act XII of 1876. 


JWhereas it is expedient to diminish the multitude and expense of 
Preamble reports published in British India, and to 

improve their quality : And whereas with a view to 
furthering these objects, the Governor-General in Council proposes to 
authorize the publication of reports of cases decided by the High Courts of 
Judicature established* under the 24tli and 25th of Victoria, Chapter 104 
It is hereby enacted as follows : — 

(Notes). 

“ Act XVIU ofl87S. " 

(1) Statement of Objects and Reasons. 

For the , soe Gazette of India, 1876, Pt. V, p. 139. 

(2; ProoeedingD In Council. 

For ^ see Gazette of India, Extra supplement, dated Slst July, 1875, 

p. 6 and Gazette of India, Extraordinary, dated 25th October, 1875, 

p. 1. 

PUBLICATION OP THE INDIAN LAW REPORTS. 

I.— Allahabad Series. 

1. A Reporter shall bo appointed for the High Court of the North-Western Provin- 
oes, and ^al>work under the supervision of a Council to be constituted as follows : — 

One Puisne Judge, 

Two Barristers. 

Two Vakils of the Court. 

Each of the above shall from time to time be appointed by the Chief Justice. 

2. The Reporter shall be appointed and paid by the Governor- General in Council. 
8. The Reporter shall be primarily responsible for the selection and form of the 

Nports, but on all questions of principle he shall consult, and be guided by the Council. 
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lot XYIII of 1875 (INDIAN LAW BBPOBIS AOt). 


l.-"Act XVm ot I87S ”-(Oonlmusd), 

I.— Allahabad Series— (Coneladad). 

4. (The entire supervisioD of .the literary work and editing of the reporte, inoluding 
Buoh arrangementfl as may be needed to ensure the report of each oa^ being ready for 
the press as soon as possible after judgment is delivered, will rest with the Counoil ; the 
Looal Government being responsible for all arrangements oonneoted with printing, 
publication and distribution. 

6. If the Judge or Judges who decided any case desires or desire that it should not 
be reported, it shall not be reported* 

6* If the Court or the Chief Justice desires that the Reporter shall consult it or him, 
or any Committee appointed by it or by him on any case or matter, it shall be his duty 
to do BO. 

7. If the Court or the Chief Justice desires that any case decided by the Court or 
by any Division or Judge thereof shall be reported, and signifies such desire to the 
Reporter, the case shall, subject to rule 5, be reported and published. 

8. The Council may, with the approval of the Chief Justice, make rules of business 
for the Council. 

9. The reports shall be published under the authority of the Governor>General in 
Council, and the Council is hereby empowered to publish them under such authority. 

10. In framing reports regard shall be had to the following general rules and 
principles : — 

(n) Every report ought to contain a statement of all facts necessary for a due 
understanding of the decision. , 

(h) Reports ought not [to state any facts which are clearly unnecessary for a 
due understanding of the decision. 

(c) In judging whether to insert or to omit a statement of facts, it is better to 

err on the side of over-statement than of under-statement. 

(d) It is not meant that the Reporter must state the facts over again if there 

is a clear, full and consecutive statement of them in the judgment. 

(e) As a general rule, cases for which a full statement of facts cannot be 

obtained are not to be reported. 

If) As a general rule, every report ought to contain a statement of the argu- 
ments of counsel, sufficient to show what points were pressed upon the 
Court. 

(ff) The Reporter should note any material bearing which the decision may 
have on other decisions or on any principle of law, and which is not 
otherwise apparent on the face of the report. 

[h] Every report ought to contain a full copy or account of the judgment 

delivered by the Court and by each Judge thereof, or of so much of . 
the judgment as bears on the point for which thb case is reported. 

(i) As a general rule, oases turning upon evidence or inferences of fact, oases 

relating to the construction of private documents, and generally oases 
which do not illustrate some principle of law or some important 
bearing of an enactment in a way not covered by previous decisions, 
ought not to bo reported. * * 

( 7 ) In selecting cases for report, the Reporter is to be guided by the weight 
and importance of the decision, and the existence of materials for a 
satisfactory report, and is not to abstain from reporting a case 
merely because he may think the decision to be erroneous, or to be 
in conflict with other decisions. [Government of India Notification 
No. 14, dated the 7tb August 1886. See Gazette of India, 1686, 
Ft. I, p, 481.] 



Act XYIII of 1878 (INDIAN LAW REPOBTS ACl), 3 

xvni of lars ’•—(Ominued). 

II.— Bombay Series. 

Order. • 

The Goveruor-Genoral in Council is pleased to make the followiup; rules in regard 
to the publication of the Bombiy Series of the Indian Law Reports in supersession of eo 
much of the Notification of the Government of India in the Legislative Department. 
No. 14, dated the 7th August, 1885, as relates to that series. 

1. The ’staff for editing the Bombay Series of the Indian Law Reports shall be an 
Editor assisted by two or more Reporters as the Council of Iiaw Reporting may pres- 
cribe. 

2. The Editor shall have control over, and define the duties of, the Reporters, and 
shall work under the supervision of the Council of Law Reporting. 

3. The Council of Law Reporting shall bo constituted as follows : — 

The Chief Justice, • 

Two Puisne Judges, 

• The Advocate-General, 

The Government Pleader. 

The two Puisne Judges shall, 'from lime to time, be selected by the Chief Justice. 

4. The l^ditor shall be appointed and paid by the Governor-General in Council. 
The Reporters shall be appointed by iho Editor with the approval of the Council of law 
Reporting. 

5. The number of Reporters and thesalarios to bo paid to them shall be determined 
by the Council of La^ Reporting, and the salaries of the Reporters shall be paid by the 
Editor out of his own salary. 

6. Tho appointment of the Editor shall be for a period not exceeding five years at 
a time. 

7. The appniutiiitrLit of the Reporters .shall bo on suc.h terms as tho Council of 
Law Reporting may determine. 

, 8. The Local Government shall bo responsible for all arrangements connected with 
tho printing, publication and distribution of the Reports. 

9. The Council may, with the approval of the Chief Justice, make rules of business 
for the Council. 

10. Tho Reports shall be published under the authority of the Governor-General in 
Council, and the Council is hereby empowered to publish them under such authority. 

11. Subjeot’to such instructions as may, from time to time, with tho arproval of tho 
Chief Justice, bo issued by ibe Council, regard shall bo had in framing Reports to the 
•following general rule.s and principles : — 

(а) Every Report ought to contain a statement of all facts, necessary for a due 

understanding of the decision. 

(б) Reports ought not to state any facts which arc clearly unneco.s.sary for a 

due understanding of the decision. 

(c) In judging wholbcr to insert or to omit a stat^inont of factr;, it is better 
• • lo err on the side of overstatement than of uiidurstatomont. 

{(i) It is not meant that tbu Reporter must slate the fachs over again if there 
is a clear, full and consecutive statement of them in the judgment, 
(e) As a general rule, cases * for which a full statement of facts cannot be 
obtained are not to be reported. 

(/) Ah a general rule, every Report ought to contain a statement of the argu<^ 
ments of oounsel, sufficient to show what points were pressed upon 
* the Court. 

64— il 
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Act XYIIl of 187S (INDIAN DAW BKFOBIS ^ACT). 

XVIII otlSTS ”-{Cmtmtud). 
ll.—Bombay Series -{Concluded), 

» {g) The Reporter should note any material bearing which the decision may 
have on other decisions or on any principle of law, and which is not 
otherwise apparent on the face of the Report. 

{h) Every Report ought to contain a full copy or account of the judgment 
delivered by the Court, and by each Judge thereof, or of so much of 
the judgment as bears on the point for which the case is rpportedt 
(i) As a general rule, cases turning upon evidence or inferences of fact, oases 
relating to the construction of private documents, and generally, oases 
which do not illustrate some principle of law or some important 
bearing of an enactment in a way not covered by previous decisions, 
ought not to be reported. 

O'). In selecting cases for report, the Reporter is to be guided by the weight and 
importance of the decision, and the existence of materials for a 
satisfactory report, and is not to abstain from reporting a case merely 
because he may think the decision to be erroneous or to be in conflict 
with other decisions. 

III.— Calcutta Series. ^ 

Revised Rules for the Calcutta Series, Indian Law Reports. 

No, 19, dated tlie 31st August, ld94.— In supersession of that portion of the 
Notification in this Department, No. 14, dated the 7th August, 1885, which reUtes to 
the Calcutta Series of the Indian Law Reports, tbe Govern or- General in Council has 
hcon pleased to make the following rules in regard to the publication of the said series: — 

1. The Reports will be published under the supervision of a Council to be constitut- 
ed as follows : 

Tbe Judges of the High Court, Calcutta, nominated by the Court. 

A Barrister nominated by the Advocates of the said High Court. 

A Vakil nominated by the Vakils practising in the said High Court. 

An Attorney nominated by the Attorneys duly authorized to practise in 
the said High Court. 

2. Each member of the Council shall continue in office for one year from the 
date of his nomination and no longer ; but any retiring member may be re-nominated 
for a further term of one year, and so on as often as the nominating body shall please. 

3. The Hon ’bio the Chief Justice on behalf of the Court, the Hon’blo the 
Advocate-General on behalf of the Bar, the Senior Government Pleader on behalf of 
the Vakils, and tne President of the Attorney’s Association on behalf of the Attorneys^ 
are hereby respectively authorised to take such stops as may be necessary for giving 
effect to the foregoing regulations 

4. The Council shall have the sole power of fixing the number of Reporters 
and the amount of their remuneration, and of appointing, su-speuding and dismissing 
them ; and it shall have authority to frame such rules as it may deem fit for the gui- 
dance of tbe Reporters in the preparation and publication of the Reports and* generally 
in the discharge of their duties. 

5. The Governor-General in Council will place at the disposal of the Council 
tbe sum of Rs. 1,862 per mensem, or such other sum as may from time to time he 
sanctioned for tbe purpose, for or towards the remuneration of the Reporters and 
the defraying of tbe cost of their office establishment and stationery. 

6. The Local Government will be responsible for all arrangements connected with 
printing, publication and distribution of the reports. 
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Aot XYIII of 1S75 (INDIAN LAW REPORTS ACX). 

i.-“Act XVin of I87S "-(Continued). 

III.— Calcutta Series— (Co»c2«d«(l). 

7. The reports shall be published under the authority of the Governor-General 
in Council, and the Gounoil constituted under these rules is hereby empowered to 
publish them under such authority* [See Gazette of India, 1891, Pt. I, p. 489.] 

lV.~Madras Series. 

1. A Reporter shall be appointed for the High Court of Madras, and shall work 
under the supervision of a Council to be constituted ^s follows : — 

A Judge of the High Court. 

The Advocate-General. 

One other Member of the Bar. 

One Solicitor. 

One Vakil, 

The Judge, Member of the Bar, Solicitor and Vakil shall from time to time be ap- 
pointed by the Chief Justice. 

* 2. The Reporter shall be appointed and paid by the Governor-General in Council. 

3. The Reporter shall be primarily responsible for the selection and form of the 
reports, but on all questions of pruiciple he shall consult, and be guided by the Council. 

4. The entire supervision of the literary work and editing of the reports, including 
such arrangements as may be needed to ensure the report of each case being ready for 
the Dress as soon as possible after judgment is delivered, will rest with the Council, the 
Local Government being responsible for all arrangements connected with printing, 
publication and distribution. 

6. If the Judge or Judges who decided any case desires or desire that it should not 
be reported, it shall not bo reported. 

6. If the Court or the Chief Justice desire.*; that the Reporter shall consult it or 
him, or any Committee appointed by it or by him on any case or matter, it shall bo 
his duty to do so. 

7. If the Court or the Choif Justice desires that any cise decided by the Court or 
by any Division or Judge thereof shall bo reported, and signifios such desire to the 
Reporter, the case shall, subject to rule 5, be reported and published. 

8. The Council may, with the approval of the Chief Justice, make rules of business 
for the Council. 

9. The reports shall bo published under the authority of the Governor- General in 
Council, and the Council is hereby empowered to publish them under such authority. 

' 10. In framing reports regard shall be had to the following general rules and 

prineiplcB : — 

(a) Every report ought to contain a statement of all facts neoe.s.sary for a duo 

» understanding of the decision. 

(b) Reports ought not to state any facts which are clearly unnecessary for a 

9 • due understanding of the decision. 

(c) In judging whether to insert or to omit a statement of facts it is bettor to 

err on the side of over-statement than of under-statement. 

(d) It is [not meant that the Reporter must state the facts over again if there 

is a clear, full and consecutive statement of them in the judgment. 

(e) As a general rule, cases for which a full statement of facts cannot be 
* obtained are not to be reported. 



6 Aot XYIII of 1876 (INDIAN LAW HUPOaiS act). [8. 1 

/.—••Act XVtll ot I87S "—{Concluded). 

IV.>-Madras Serles-^iConcluded), 

• As a gcDoral ruio, every report ought to coatain a statement of the arga> 
mcnts of counselt sufficient to show what points were pressed upon 
the Court. 

ig) The Reporter should note any material bearing which the decision may 
have oil other decisions or on any principle of law, and which is not 
otherwise apparent on the face of the report. 

{h) Every report ought to* contain a full copy or account of the judgment deli- 
vered by the Court and by each Judge thereof, or of so much of the 
judgment as boars on the point for which the case is reported. 

(i) As a general rule, cases turning upon evidenoe or inferences of faot, cases 
relating to the construction of private documents, and, generally, 
cases which do not illustrate some principle of law or some important 
bearing of an enactment in a way not covered by previous decisions, 
ought not to be reported. ^ 

ij) In .selecting eases for report, the Reporter is to be guided by the weight and 
import ince of the decision, and the existence of materials for a satis- 
factory report, and is not to abstain from reporting U case merely 
because bo may think the decision to be erroneous, or to be in conflict 
with other decisions. [Government of India Nutn. No. 14, dated the 
7th August 1885; Oasette of India, 1885, Pt. T, p. 431.] A 

2.-—“ 24th and 25th ot Victoria, Chapter 104 . " 

See "The Indian High Courts Act." 

1. This Act may bo called Tho “ Indian Law 

Reports Act, 1875.’* 

It extends to tho whole of British India ^ ; . 

And it shall come into force on such day as the 
Governor-General in Council uotifices in this behalf 
in the Gazette of India. 

(Notes). 

/. Extends to the whole of British India.** 

Places where Act has been declared to be in force. 

This Act has boon declared, by notification under S. -3 (a) of the Scheduled Districts 
Act, 1874 (XIV of 1874), to be in force in the following Scheduled Districts, namely : — 

The Districts of Ilazaribagh, Lohardaga and Manbhum, and P.irgana Dhalbhum 
and the Kolhan in the Jflstrict of Singbhum. (The District of Lohardaga included at 
this time the present District of Palamau, which was separated in 1894* Ldiiardaga is 
now called the Ranchi District, soo Cilcutta Gazette, 1899, Pt. I, p. 44). See OazetU 
of India, 1881, Pt. I, p. 504. * B 

2,—** Commencement/* 

Operation of the Act. 

This Act came iuto force on tho 1st January 1876, see Gazette of India, 1875, 
Pt. I. p. 689. ' B-1 


Short title. 
Local extent. 
Oomin-^ncnnont 



Bb. 2 to Aot XYIII of 1875 (indun law reports act). 
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2. Aoli II of 1875 {to diminish the multitude and improve the 
' Aot II of 1875 ro- quality of Law Reports, and to extend the area of their 
authority) is hereby repealed. 

8. No Court shall be bound to hear cited, or shall receive or treat as 
an authority binding on it. the report of any case 
decided by any of the said High Courts on or after 
the said day, other than a report published under the 
authority of the Governor-General in Council. 

(Notes). 

I . — ** Authority given only to authorized report/* 

(1) Unreported oaie— No authority. 

An unreported oase or ruling is not to bo treated as an authority, regard being had 
to S. 3 of Act XVIII of 1875, 4 O.W-N. 732. {Diss., 28 G. 289*6 G.W.N. 326.) * C 

" (2) Scope of B. 3— Monopoly of Indian Law Reports. 

S. 3 was framed to constitute a monopoly, if the Judges so desired, for the authoris- 
ed Law Repprta. It does not prevent the Court from looking at an unreported judg- 
ment of other Judges of the same Court. 28 C. 289*5 G.W.N. 326. (4 G.W.N. 732, Diss») 

A High Court judgment is none the less an authority because it has not been 
ropccted. 6 G.W.N. 326 (327). D-E 

(3) Proper use to be made of Law Reports by Court. 

A Court is entitled to refer to reports of cases as precedents. But, because a judg- 
ment, order or decree finds a place in the reports of oases, the Court should not take 
oognizanco of such judgment, order, etc. The party relying on it should be asked to 
produce a copy of the same and file it in the record of the case. [27 C. 1 (P.C.), i?.] 
28 C. 171. F 

Nothing herein contained shall be construed to give to any judicial 
Authority of judi- decision any further or other authority than it would 
oial decisions. have had if this Act had not been passed, 


Authority given 
only to authorized 
reports'. 
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THE WASTE LANDS (CLAIMS) ACT, 1863. 


CONTENTS. 


Sections. 


Preamble. 


1. Provision for enquiry into claims to land, or objections to sale of 

same. • 

2. Procedure in such cases. 

Notification of conditions. 

3. Postponement of salq pending enquiry, to allow claimant to contest 

rejection of claim. 

4. Sale to be stopped if claim appear to be established, but may after- 
, wards bo proceeded with. 

5. Delivery to clair^ant of copy of order of rejection or of sale. 

Order when final. 

Beport to Board. 

Decision of Board. 

Certification to Court. 

Notice to claimant. 

Decision when final. 

6. Power to order suit to try claim admitted by Collector. 

7. Special Court for trying claims. 

Power of members. 

Exclusion of officer making original enquiry. 

8. Notice of constitution of Special Courts. 

Claims not cognizable in other Courts. 

9. Special Courts when held. 

10. Plaintiff and defendant in suit under section e. 

Appearance. 

Proviso. 

.Plaintilf and defendant in suit under section 6. 

11. Begulation of proceedings. 

12. Procedure before hearing. 

Procuring attendance of witnesses. 

Power to require attendance of claimant. 

13. Procedure on hearing. 

14. No kppeal or revision. 

65 xi 



Act XXIII of 1868 (the waste lands (claims) i^T). 


15. Beferenoe of qaestion of law, oto., to High Court, etc. 

When reference obligatory. 

16. ' Court may proceed notwithstanding reference, but not make final 

order. 

17. Becorda of cases where to be deposited. 

18. Limitation as to claims to land sold or dealt with. 

Provision for such claims if preferred within time. 

19. If claim established, possession not to be given, but compensation. 

20. When land sold not absolutely, or not sold, but otherwise dealt 

with. 

21. Award under two last sections to bo in full satisfaction. 

22. Government not barred from awarding compensation for land 

absolutely sold, though claim be not preferred in time. 

23. Compensation for land sold subject to condition, if claim proved, 

though not preferred in time. 

24. Interpretation-clause. 

Number. 

4 

Gender. 



THE WASTE LANDS (CLAIMS) ACT, 1863: 

(Act XXIII of 18G31.) 

[Passed on the 10th Marchr 1863.] 



* 

HISTORICAL MEMOIR. 


Year. 

No. 
of Act. 

Name of Act. 

How affected, 

1868. 

XXIII 

The Waste Lands (Claims) 

Rep. in part, Aot IX of 1871. 


An Act; to provide for the adjudication of claims to waste lands. * 
Whereas it is expedient to make special provision for the speedy 
Preamble adjudication of claims which may be preferred to 

waste lands proposed to be sold, or otherwise dealt 
with, on account of Government, and of objections taken to the sale or 
other disposition of such lands : It is enacted as follows: — 

* (Notes). 

Act XXIII of 1863 . " 

(1) Short title. 

The Waste Lands (Claims) Aot, 1863.'* See tho Indian Short Titles Act, 1897 
(14 of 1807). A 

(2) ProceedIngB relating to the Bill. 

For—, see Calcutta Gazette, 1SG3, Bupplcmont, p. 109. B 

(3) Places where Act has been declared to be in force. 

This Act has been declared to be in foro^ in — thij whole of British India, except 
as regards the Scheduled Districts, by tbu Jaws Local Extent Act, 1874 
(15 of 1874), S. B, the Aralcati Hill Districts, by the Aralran Hill Dis- 
^ triots Laws Regulation , 1874 (9 of 1874) S. 3. C 

It has farther been declared by notification under S. 3 (a) of the Scheduled 
Districts Act, 1874 (14 of 1874), to be in force in the following Sche- 
duled Districts, namely ; — 

West Jalpaiguri ... See Gazette of India, 1881, Pt. 1, p. 1. 

The Districts of Hazaribagb, 

Lohardaga (now the Ranchi 
District, see Calcutta Gazette, 

1*499, ,l*t. 1, p. 44) and Man- 
bhum, and Pargana Dhal- 
bhum and tbe Kolhan in the 


Distriot of Singhhum. ... . 

The Porahat estate in the Bing- 

Ditto. 

1881, Pt. 1, p. 604 

bhum Distriot. 

Ditto. 

1897, Pt. 1, p. 1069. 

Kumaon and Garhwal. 

The Scheduled portion of the 

Ditto. 

1876. Ft. 1, p. 606, 



Aot xxni of 1863 (tHB waste IiANOS (claims) act). 


{.—•‘Act XXIU 011863 (OonEnued). 

Mirzapur District. ... See Gazette of India, 1879, Pt. 1, p. 883. 

Jaunsat Bawar. ... Ditto, 1879, Pt. 1, p. 882. 

Tho Districts of Hazara, Pesh- 
awar, Kohat, Bannu, Dera 
Ismail Khan and Dera Ghazi 
Khan. {Portions of the Dis- 
tricts of Bazar a f Bannu. Dera 
Ismail Khan and Dera Ohaz% 

Khan aiid the Districts of 
Peshatvar and Kohat now 
faryn the North West frontier 
Province^ see Gazette of India^ 
mi, Pt l,p. 857, and ibid,, 

1902, Pt, 1, p. 575, but its 
application to that pa7't of the 
Hazara district Jcnoum as Up- 
per Tayiaival has been barred by 
the Hazxra {Upper Tanawal) 

Regulation, 1900 f2 of 1900 1 .. Ditto* 188G, Pt, 1, p. 48, 

The District of Lahaul ... Diuo. 1886, Pt. 1. p. 301. 

Tho District of bylhot ... Ditto. 1879, Pt. 1, p. G31. 

The Districts of K^imrup, Nau- 
gong, Darrang, Sibsagar, 

Lakhimpur, Goalpara (exclu- 
ding the Eastern Dvarr^) and 
Gachar (excluding the North 

Oachar Hills). ... Ditto. 1878, Pc. 1. p. 633. 

It has been declared under S. 3 (6) of the same Aot not to be in force in the 

Sch(3duled Districts in Ganjam and Vizagapatam, sec Gazette of India, 
H98, Pt. I, p. 872. D 

Ic has boon ex ended, by notifioation under S. 6 of the last mentioned Aot, to 
the following Scheduled Districts, namely : — 

Western Dvars ... See Gazette of India, 1875, Pc. 1, p. 497. E 

The Tarai of tho Province of * 

Agra ... ... Ditto. 1876, Pc, 1, p. 605. 

(4) Conatpuction of the Act. 

{a) This Acb must be O'mstruod in accordance with the settled rules of construe- 
tion. Now it is a familiar rule of oonstruotion that an Act is not to be 
so interpreted as to interfere with rights of property, except by express 
words or necessary implication. And that rule has been acted upon 
in this oouuiry no le^s than in England. 12 G. 279 (284^^ c F 

{h) On the one hand, whore tho Legislature has intended to take away proprie- 
tory rights it has expressed that intention in clear language, (Ibid,) 0 

Exaynples, 

(i) Thus in Kegulation VIII of 1819, when it was intended that the sale of a 
tenure for arrears of rent should put an end to intermediate inoum- 
branoen, the language of S. 11 stated that intention expressly. (Ibid,)H 



5 


A.Ot XXIIl of 1868 (XHE WASTE LANDS (OLAtMS) AOT). 

“ Act XXIUot t863 ••—{Continued). 

(ii) So again in the Limitation Act, XV of 1877, when it ia intended that on 
the determination of the period lor suing to recover property the 
right shall be extinguished, the words of 8. 28 clearly Say so. {Ibid.) 1 
(c) On- the other band, where an Act expressly takes away one particular re- 
medy which would otherwise have been open for enforcing a right of 
property, or in any other particular interferes with proprietory rights 
but does not, in express words or by necessary implication, declare 
' that those rights shall cease go exist, the method of interpretation 
which has been and ought to be adopted is to give effect to the Act 
exactly so far as its words extend, and no further. (Ibid), J 

(6) Olaims dealt with by the Act. 

The only claims dealt with by the Act arn claims set up by persons objecting to 
or complaining of the sale of lands as waste lands. 12 G. 279 (285). K 

(G) Whether Act applies at all to any lands except lands which are the property of 
Government. * 

* (a) An Act interfering with private right is to be construed strictly. 12 G.279. 

(b) Qumre : — Whether the terms oi the Act are not sufficiently satisfied by 
making it applyito waste lands nf Goyerament ; and by understanding 
* the claims and objections mentioned in the Act as claims in respect of 
Government land and objections wloh the same limitation — claims for 
example of tenants and others claiming to hold under Government, 

* claims to easemonts and other rights over the land, claims and 

objection . based upon contract. (Ibid,) L 

(7) Consequences of holding that provisions of Act bar rights of real owner. 

The consequences of holding that the provisions of this Act bar the right of the 
real owner, ospeoiaDy if those provisions bo extended to titles adverse 
to the proprietory right of Government whom it professes to sell, 
would he very serious ; and the eileot might ba in many oases not to 
promote security of titles, but insecurity. 12 G. 279 (287). M 

(8) Consequences of holding that Act applies to lands sold as waste land. 

The consequences of holding that the Act applies to lands sold as waste land, 
though not so in fact, would be not less serious. 12 G. 279 (287). N 

(9) Object of Act. 

(а) The object of the Act, would seem to have been to give a purchaser or lessee 

of waste land under Government a clear title to the land itself, the 
Government holding itself responsible to compensate any person who 
may establish a claim to the land within a certain time. 12 C. 279 
(289). 0 

(б) This view of the Act has been adopted by this Court in 7 W.B, 474 in which 

it was held that claims to land sold under the Act can only be prefer- 
red in accordance with the provisions of the Act, and that the jurisdio- 

• ^ tioD of I ho ordinary Court is barred. (Ibid), P 

(10) Waste-land -Definition —Application of Act. 

(a) No definition of waste land is given in the Act and the expression may 
therefore be taken to have its usual moaning of unoccupied or unculti- 
vated land. 12 C. 279 (2U0). Q 

(6; And nowhere in the Act is it said that the waste lands spoken of must be 

* unoooupiod lauds, the property of Government, (Ibid), R 
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I.— “Act XXIII ot 1863 "-(Cotulitded). 

(c) It is aesumed of oourse that lands will not be sold unless they are the pro- 
perty of Government ; but the very object of the Act is to dispose of 
claims preferred on the ground that the land sold or otherwise disposed 
of is not the exclusive property of Government, but that the claimant 
has a proprietory right or some other interest in it. {Ibid), S 


1. When any claim shall be preferred tio any waste land proposed to 
be sold, or otherwise dealt with, on accouqt of Gov- 


Provision for en- 
quiry in claims to 
land, or objections 
to sale of same. 


ernment, .or when any objection shall be taken to the 
sale 1 or other disposition 2 of such land, the Collector 
of the district in which such land is situate, or other 


officer performing the duties of a Collector of Land 
Bevenue in such district by whatever name his office is designated, shaH, 


iJP the claim or objection bo preferred within the period mentioned in the 
advertisement to bo issued for the sale or other disposition of such land, 
which period shall not bo less than three months, proceed to make ah 
enquiry into the claim or objections. 

(Notes). 

“ Sa/e'' 

Waste lands— Sale. 


Waste lands are of two descriptions, assessed and unassessed. Boards stand- 
ing Orders, No. 32. T 

(i) Assessed waste lands. 

When is darkhastod for by two or more persons and the Tahsildar, Divi- 

sional Oiliccr or Collector is unable to decide which of them has the 
best claim to have the land assigned to him for cultivation, the Col- 
lector of the District may order the right of occupying the land to be 
sold by public auction to the highet bidder. {Ibid), U 

(ii) Unassessed waste land. 

Jle it will be put to auction and sold to the highest bidder, if before 

the time of sale no claim of private proprietorship or of c xolusive 
occupancy, or of any other right, incompatible with the sale of the 
land be preferred to the land, Boards Standing Orders, No. 34. V 


2.— ‘ ‘ Other disposition . ' ' 

Other dlspoBition,” scope of the expressio.*!. 

The expression ** other disposition ” probably refers to the right of Government 
to grant unassessed waste lands on puttah, cowle or otherwise. See 
Boards Standing Orders, No. 34. W 


Procedure in such 
cases. 


The Collector or other officer as aforesaid shall call upon the 
claimant or objector to produce any evidence, or docu- 
ments, upon which he may rely in proof Cif Ivs claim 
or objection ; and after considering the same, and 
making any further enquiry that may appear proper, shall dispose of the 
case by an order for the admission or rejection of the claim or objection ; 
and if the land is proposed to bo sold, for the sale of the same subject to 
any condition or reservation which, to such Collector or other officer as 
aforesaid, shall appear to bo proper. 
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Notification of 
conditions. 


Scope of Boctlon. 


If the land is ordered to be sold subject to any 
condition or reservation, such condition or reservation 
shall be notified to intending purchasers at the time 
of sale. 

(Note). 


This section provides for the procedure to be observed by the Collector and the 
order to be made by him. 12 C. 279 (282). X 


Postponement of 
sale ponding en- 
quiry. 


8. Pending an enquiry into any claim or objec- 
tion under the last preceding section the Collector or 
other otfioer as aforesaid shall postpone the sale or 
other disposition of the land : 


and, if he shall order that such claim or objection bo rejected, he 
shall further postpone the sale or other disposition cff 
•to^conte^ roje^ion land, to allow the claimant or objector to contest 
of claim. the order of rejection in the manner hereinafter pro- 

vided. . 

(Note). 

Scope of Bcction. 

This section provides for stay of sale pending enquiry. 12 G. 279 (282). Y 

■» 

i. If the Collector or other officer an aforsoaid, 
if ol£Um^?ip^ar°to be consider the claim or objection to be established, 

established, but may and that the sale or other disposition of the land should 
oeodeTwIth!^^ place, ho shall stop the sale or other disposi- 

tion of the land ; 

but such sale or other disposition of the land may afterwards be pro- 
ceeded with, if, on an order issued by the Local Govermnont to try the 
claim or objection, as provided in section 6 of this Act, the claimant or 
objector shall fail to establish the same. 

(Note). 

Scope of Bectloo. 

This Bootiou provides for an absolute stay if the Gollecbor finds tho claim or 
objection well founded. 12 G. 279 (283). Z 

5. If the Collector or other officer as aforesaid shall order that the 
claim or objection bo rejected, or that tho land ho sold 
Delivery to claim- subject to anv condition or reservation, or that it bo 
of rejection or of sale, other wiso dealt with, ho shall cause a copy ot such 

• ^ order to bo dolivorod to tho claimant or objoctor ; 

and if such claimant or objector shall not, within one week from the 
delivery of such copy, or within such further time 
Order when final. Collector or other officer as aforesaid, for any 

special reason to be recorded, shall see fit to grant, give notice in writing 
to such Collector or other officer as aforesaid, that he intends to contest 1 
such order, the order shall be final. 
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Report to Board. 


If the claimant or objector shall, within the time allowed, give such 
notice, the Collector or other officer as aforesaid shall 
immediately make a report to the Board of Eevenue 
or other superior revenue authority ; and shall forward with such report a 
copy of his order, stating fully all thd circumstances of the case, and the 
evidence adduced in support, or otherwise, of the claim or objection ; 


and such Board, or other authority, on the receipt of such report. 
Decision of Board calling for any further information which it 

may consider necessary, may confirm, modify or 
reverse the order of the Collector or other oflicor as aforesaid. 


If the Board or other authority as aforesaid confirm the order of the 
Collector or other officer as aforesaid, or modify such 
^(^rfcification to order in such manner as to leave any part of such 
order in force adverse to the claimant or objector, the 
Collector or other officer as aforesaid shall certify such order to the Court' 
constituted as hereinafter provided : 

Notice to claim- • and such Court shall forthwith give notice to the 
claimant or objector ; 

and if such claimant or objector shall not instjltute 

Decision wfccn a suit ^ in such Court to establish his claim or objec- 
tion, the order of the Board or other authority afore- 
said shall be final. 

<Notes). 

(1) Leglalatlve changes. 

The words ** within thirty days from the delivery of such notice from the 
Court in the last para wore repealed by the Indian Limitation Aot, 
1871 (9 of 1871). For limitation, see now the Indian Limitation Aot, 
1908 (9 of 1908). k 


(2) Scope of seotioD. 

By this section, if the Collootor’s decision is adverse to the claimant or objec- 
tor, his order is final, unlesB the claimant or objector, within a week 
after receipt of the order, or such cxi ended time as the Oollootor may 
allow givo notice that bo wishes to dispute the order. If he does, the 
matter is to bo report od to ibo Board of liovcuue or other superior 
Rtiveiiuo authority. If the decision of the higher rovonuo authority 
lb adverse to the claimant, that decision is to du communicated to the 
special Court, constituted under a i^ubscquent section, and the decision 
IS final unless wjlbiu 30 days the claimant or objector dies a suit in 
the Bpeoial Court. i‘i C. 279 (282). ^ £ 

l|,B..^The latter part of this hoctiou is altered in form but not in substanoo 
by the subsequent Limitation Act, of 1871. C 

I—** Contest.** 

Collector failing to give notice- Contest if necessary. 

Where the Collector failed to give notice of his intention to dispose of the es- 
tates, it was not iucumbi ni on tbe plaintiff t.u cimitst \he sale within 
the period preactibed by B. 6, Act XXlll, of 1868. 2 A(>ra. 258. .D 
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2.— ••Suit." 

(1) Waste land— Stamp-doty. 

In a suit under 6. 5, Act XXIII o! 1863, by a olaimant to waste land proposed 
to be sold or otherwise dealt with on aooount of Goveromeift, or by 
an objection to the sale or other disposition of such land, the plaint 
must be on a stamp of 100 rnpoes. 7 W.B. 349. E 

(2) Suit to contest award by Board of ReYenue— Extension of time. 

The Court cannot extend the time allowed for preferring a suit to ooutost an 
* award by Board of Eovenue. 5 W.B. Waste Lands Court, Ref. 1. F 

(3) Institntion of suit. 

The filing of a Vakalatnama is not institution of such a suit. (Ibid.) Q 


6. The local Government may, within twelve months after the date 
on which the claim of any claimant of waste land, or 

Power to order objection of any objector, as aforesaid, shall have 

suit to try claim 

admitted by Collec- been admitted under this Act by the Collector or other 
officer as aforesaid, direct a suit to be brought to try 
the claim or objection of the claimant or objector, in 
Court constituted as hereinafter provided. 


(Note). 


Bcopip of section. 

This section gives power to the Government to institute a suit in the special 
Court to dispute the finding of the Collector if in favour of the claimant 
or objector. 12 C. 279 (282). H 


'7. For the investigation and trial of claims under this Act, the local 
S ’1C tf Government shall constitute, in every district in which 

trying claims. there may be any waste lands capable of being sold. 

otherwise dealt with, on account of Government, a 
Court consisting of an uneven number of persons, not less than three, of 
whom the Judge of the district, or the officer presiding in the principal 
Civil Court of original jurisdiccion in the district, by whatever name his 
office may bo^designatod, shall be one. 

Any one or more of the members of whicli such Court shall consist 
shall have power to make all such orders in the 
case as may bo necessary prior to the hearing of the 
suit : 


Power 

bers. 


of mem- 


Provided that, whenever the Collector, or other officer, by whom the 


* / 

Exclusion of ofiioer 
making original 
enquiry. 


original enquiry was hold, is the officer presiding in 
the principal Civil Court of original jurisdiction in the 
district, such officer shall not be a member of such 
Court. 


(Note). 


Scope of Bootion. 

Tbis^eotion provides for the oonstitulion of the special Court. 12 0. 279 (282). I 


56 B. 
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8 . Whenever any Court is oonstitutied under this Act, notice thereof 
shall be given by a written proclamation, copies of 
aflBxed in the several Courts, and in 
Courts? ofBces of the several Collectors and Magistrates of 

the district ; 

and from the date of the issue of such proclamation no other Court 
shall be competent to entertain any claim ^ or objec- 
b? 0 ?™other belonging to the class of claims or objections for 

the trial and determination of which such Court is 
constituted. 


(Motes). 

“ Prom the date ciaim, '' 

■(f) Scope of sectfou -Construction of Act— Ordinary Courts considering oiaims to 
waste lands when raised by way of defence. 

(а) The Act must be construed strictly so far as it interferes with private rights, 

and there is no doubt that, whatever may have been the intention of 
its framers, its language, while probably suffioient to baf, a suit in the 
ordinary Courts for the recovery of waste lands sold or otherwise dis- 
posed of by Government, does not go to the extent of barring the 
ordinary Courts from oonsidering oiaims to such lands when raised by 
way of defence. 12 G. 279 (290). J 

(б) By B. 8 the ordinary Courts are barrod from entertaining oiaims and objec- 

tions belonging to the class of claims or objections for the trial or 
determination of which the special Court is constituted. {Ibid,) K 

(c) Suoh claims and objections could only be put forward before the speoial 
Court by a claimant or plaintiff. {Ibid,) L 

{d) It is diffioult to see how claims or objections raised by way of defence 
could oome before the special Court at all. {Ibid,) M 

(e) It seems to follow that what is barred by S. 8 is a claim or objection 

brought by a plaintiff and not the assertion of a title set up by way of 

defence. {Ibid,) N 

. 

<2) Sale by Government— Rights of person in possession— Defence may be heard if 
set np by person in possession. 

There is nothing in Act XXIII of 1863 to prevent a person, who has a good 
title and has throughout been in possession, or who has a good title, and 
at any time suooeeds in peaceably getting possession, and is not ousted 
in a possessory suit, or who for any other reason is in the advan- 
tageous position of a defendant, from defending his rights, notwith- 
standing any sale, which the Government may have proVessAl to make 
under the Waste Lands Act. 12 G. 279. 0 

9. The Courts constituted under this Act shall be 
whwe^held place, or places, within the limits of their 

respective Jurisdictions, as shall be considered most 
convenient. 
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Plaintifi and de- 
fendant in salt under 
section 5. 


Appearance. 


Proviso. 


Plaintiff and de- 
fendant in suits 
under section 6. 


10. In every suit instituted under section 5 of this Act, the claimant 
of the waste land, or objector to the sale or other dis- 
position of such land, shall appear as plaint!^ ; and 
the Collector, or other officer aforesaid, shall appear 
as defendant on the part of Government. 

Either party may appear by pleader or by agent : 
Provided that, if such other officer as aforesaid be the presiding 
officer of the Principal Civil Court of original jurisdic- 
tion in the district, the local Government shall 
appoint some other officer to appear as defendant in the case on its 
behalf. 

In any suit ordered to be instituted by the local Government under 
section 6 of this Act, the Government, by an officer, 
to be appointed for the purpose, shall appear as 
plaintiff ; and the claimant or objector as aforesaid 
shall appear as defendant. 

, * (Note). 

Scope of seotion. 

By this seotioD, in suits in the special Court, the parties are to be the claimant 
or objector and the Government. 12 G. 279 (283). p 

11. In suits instituted under this Act, except as 
hereinafter provided, the proceedings shall be regulated, 
BO far as they can be, by the Code of Civil Procedure. 

(Note). 

Scope of section. 

This section relates to procedure. 12 G. 279 (283). Q 

12. The Court shall £lx a day for the appearance of the parties, and 
for the hearing of the suit, of which due notice shall 
be given to the parties or their agents ; and on the day 
so fixed, the parties or their agents shall bring their 
witnesses in|;o Court, together with any documents on which they may 
intend to rely in support of their respective statements. 

If either party require the assistance of the Court to procure the 
r*n attend of a witness on such day, he shall apply to 

anoe of'w^tUossos.” ' Court in sufficient time before the day fixed .for 

the hearing of the suit ; and the Court shall issue a 
subpoena requiring suoh witness to attend the Court on that day. 

* * It shall be competent to the Court to require the 

attendance°of*ola?m^ personal attendance of the claimant of the waste land, 
ant. or objector, as aforesaid, on the day fixed for the bear- 

ing, or at any subsequent stage of the suit. 

(Note). 

Scope of section. 

This section relates to procedure. 12 0. 279 (288). R 


Regulation of pro- 
ceedings. 


Procedure 

hearing. 


before 
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13. On the day fixed for the hearing of the suit, or as soon after as ^ 
may be practicable, the Court shall proceed to examine 
the claimant of the waste land, or the objector, or his 
agent (when his personal attendance is not required), 
and the witnesses of the parties ; 


Procedure on hoar 
ing. • 


and upon such examination, and after inspecting the documents of 
the parties, and making any farther enquiry that may appear necessary, 
shall proceed to pass such order in the case as it may consider just and 
proper. 

(Note). 

Scope of Beotion. 

This Beotion relates to procedure. 12 G. 279 (283). 8 


H. No appeal shall lie from any decision or order 
sio^.^ passed under this Act, nor shall any such decision or 

order bo open to revision. 

18. If, on the trial of any suit under this Act, any question of law or 
of usage having the force* of law, or the cpnstruction 

Reference of ques- of a document affecting the merits of the case, shall 
tionoflaw, etc., to . . i . n 

High Court, etc. arise, on which the Court shall entertain reasonable 

doubts, the Court may, either of its own motion, 6r on 

the application of any of the parties to the suit, draw up a statement of 

the case and submit it, with its own opinion, for the opinion of the High 

Court of Judicature, or of the highest Civil Court of Appeal and Revision 

in the territory in which the land is situate : 


V/hen 

dbligatory 


reference 


Provided that it shall be the duty of every Court held under this Act 
to make such reference to such High Court, or Court of 
Appeal, if, in any suit under this Act, any question shall 
arise involving any principle of general importance, 
or the rights of a class. 

(Note). 

Scope of Beotion. * 

This section provides for a reference from the apecial Court to the High Court 
on question of law. 12 C. 279 (283). T« 


16. The Court may proceed in the case notwithstanding a reference 
to the High Court, or other highest Civil Court of 

notwrthsUn^ng Appeal as aforesaid ; and may pass an order contingent 
fereuce. upon the opinion of the High Court, or oth^r Qpurt as 

aforesaid, on the point referred ; 


but no final order for the sale or other disposition of the land in 

but not make final admission or rejection 

order. of any claim or objection which shall be before the 

Court in such suit, shall be passed, until the receipt of 
.the order of the said High Court, or highest Civil Court of Appeal. 
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/Note). 

Scope of sectloD. 

This section deals with procedure. 12 C. 279 (2S3). ^ U 

17. The record of cases disposed of by Courts constituted under this 
Records of cases be deposited amongst the records of the 

where to be deposit- principal Civil Court of original jurisdiction in the 
district in which the property in dispute is situate. 

(Note). 

Scope of section. 

This section deals with procedure. 12 C. 279 (283). Y 


18. No claim to any land, or to compensation or damages in respect 
of any land, sold or otherwise dealt with on account gf 

Limitation as to Governmoiit 1 as waste land, shall be received after the 
.claims to land sold . ^ , 

or dealt with. expiration of three years from the date on which such 

land shall have been delivered by the Government to 

the purchaser, or otherwise dealt with. 


If within three years after any lands have been delivered by the 
, Government to the purchaser 2 or otherwise dealt with, 

cl^ms^Tf°'prof erred objector shall prefer a claim 3 to the 

within time. land so delivered, or otherwise dealt with, or an objec- 

tion to such sale, or to compensation ^ or damages in 
respect thereof, in the Court constituted under this Act for the district in 
which the land is situate ; and shall show good and suflicient reason for 
not having preferred his claim or objection to the Collector or other ofiQcer 
as aforesaid, within the period limited under section 1 of this Act ; such 
Court shall file the claim or objection, making the claimant or objector 
plaintiff, and the Collector of the district or other officer as aforesaid (with 
the like provision as aforesaid if such other officer be the presiding officer 
of the principal Civil Court of original jurisdiction in the district), the 
defendant in the suit ; 


. and the foregoing provisions of this Act shall he applicable to the 
trial and determination of the suit. 

The report of the officer employed to give delivery, or to take posses- 
sion, on the part of Government, of the land sold or otherwise dealt with, 
shall be conclusive evidence as to the date on which such delivery was 
made, or possession was taken. 


(Note). 

N.B. — Dowd to 8. 18, there is no provision for dealing with any claim or objec- 
tion which has not been submitted to the Collector before the date 
fixed by advertisement for the sale or other disposition of the land. 
12 G. 279 (283). W 
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or otherwise * • . • wtiste land. ** 

Odqi on porehaaeF to show whether lande were waate landa. 

Jia) It is very doubtful to state that it is not necessary for the purchaser of waste 
lands, in order to entitle hiin to rely upon S. 8 or B. 18, to show that 
the lands were waste at the time of the purchase. 12 C. 279 (286). X 

b) Throughout the Act, except in one instance, what is spoken of is waste land. 
The one instance referred to is in S. 18, where the words occur **sold 
or otherwise dealt with on account of Government as waste lands.** 
(Ibid,) • y 

(c) Having regard to the immediate context in which the words occur, and to 
the connection of that section with the earlier parts of the Act, it is 
very much doubtful whether these words extend the scope of the Act, 
and whether the Act applies at all to any lands which are not waste 
at the date of the sale. (Idicf). Z 

2.-- •• Purchaser. 

Purchaser cannot be compelled to give patta to person claiming to be occupant 
before sale. 

A purchaser of land sold as waste land under Act XXIII of 1863 cannot be com- 
pelled to grant a pottah to a persod alleging himsolf to have been in 
occupation of the land before the sale. 7 W.R. 474. * JL 

J.— ''Prefer a claim . " 

Purchaser of waste lands— Person having good title and being in possession— 
Rights. 

(a) There are no words in the Act declaring either expressly or by necessary 

implication, that a purchaser of waste lands shall take an absolute 
title, or that the right of any other person shall bo barred, or that any 
such person shall bo disabled from assertving his rights in any way 
whatever, except in the one case in which the Act itself forbids it ; and 
that is where he is the claimant. There is nothing in the Act to pre- 
vent a person, who has a good title and has throughout been in posses- 
sion, or who has a good title, and at any time succeeds in peaceably 
getting possession, and is not ousted in a possessory suit, or who, for 
any other reason, is in the advantageous position of a defendant from 
defending his rights, notwithstanding any sale which the Government 
may have professed to make under the Waste Lands Act. {Ibid.) B 

(b) On the contrary, there are indications, in the Act itself that this distinc- 

tion was present to the minds of the framers, for by S. 18, the period 
within which a claim adverse to a sale must be filed begins to run, . 
not from the sale, but from the time when the land has been delivered 
by the Government to the purchaser. (Ibid), 0 

" Compensation . " 

Suit for compensation for land wrongly sold as waste. 

(a) If the claimant has omitted to come in due time to stay theNialef and the 

land has actually been sold, his only remedy is by a suit under S. 18 
for compensation making the Collector a defendant. 7 W.B. 474. D 

(b) The object of the Waste Land Act ib to give a purchaser or lessee of waste 

land under the Government a clear title to the land itself, the Govern- 
ment holding itself responsible to compensate any person, who may 
establish a olaixfi to the land within a certain time. (7 W.R. 474, 
A:ppr). 12 0.279. • E 
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19. Id any case in whioh the land has been sold, if the Court shall be 

of opinion that the olaim of the claimant is established, 
If claim establish- the Court shall not award the claimant possession of 
be* given, ”but*^oom- dispute ; but shall order him to receive from 

pensation. the Government Treasury, by way of compensation, a 

sum equal to the price at which the land was sold, in 
addition to the costs of suit. 

20. If the land shall have been sold subject to any condition or 

reservation, or shall not have been sold, but shall have 
When land sold been otherwise dealt with on account of the Govern- 
Dot 8<5d!°but*^other- Court shall be of opinion that the claim 

wise dealt with. to such land, or the objection of an objector, is esta- 
blished, the Court shall award the claimant or objector 
to receive such sum, in respect of his interest in sucli land, as shall be 
• awarded in that behalf under the provisions of Act VI of 1857 ^ (for the 
acquisition of land for public purposes) ^ 

and thereupon the Lodal Government shall proceed under the said 
Act to obtain an award of the value of such interest. 


(Note). 


8co|le of section. 

This sfiotioD contains some provisions for the case in which the land has been 
dealt with otherwise than by absolute sale. 12 0. 279 (2S4). F 


/.— ‘Mcr Vi of I8S7/* 


N.B. — See now the Lind- Acquisition Act, 1894 (1 of 1S94), S. 2. 

21. An award under any of the provisions of the two last preceding 
sections shall be in full satisfaction of the olaim of the 
claimant or objector ; and shall bar any future claim 
on his part, in respect to the land in suit resting on 
the same cause of action, or on a cause of action 
which o^cisted prior to tlie date of the sale or other disposition of the land 
on account of Government. 


Award under two 
last sections to bo in 
full satisfaction. 


22. Nothing in this Act shall be held to prevent the Local Govern- 
ment from awarding, to any claimant of waste land 
sold on account of Government, on proof to the satis- 
faction of the Local Government of the claim of such 
claimant (notwithstanding that he may not have pre- 
ferrefl his claim either to the Collector or other officer 
as aforesaid, or to the proper Court constituted under 
this Act, within the period prescribed by this Act)i 
such amount as compensation for the said land, within the limit as to 
amount mentioned in section 19 of this Act, if the land have been sold not 
subject to any condition or reservation, as to such Local Government may 
seem proper. 


Government not 
barred from award- 
ing compensation for 
land absolutely 
sold, though claim 
be not t^refdrred in 
time. 



16 Act XXIII of 1863 (the waste lands (claims) act). [8b. 28 to 26 


(Note). 

Scope of Beotions 22 ft 28. 

Ss. & 23 reserve to the Local GovernmeDt the power of granting oompeosa- 
* lion, aiibougb no claim or objection have been made within the 

proscribed period. 12 0. 279 (234). Q 

23. If the land have been sold subject to any condition or reserva- 
tion, or have been otherwise dispossed of, on account 
Compensation for of Government, and any claim to such land, or objec- 

condition daim °**^®*' disposition of the land, shall 

proved, though not be proved to tho satisfaction of the Local Government, 
preferred in time. although not preferred to the Collector or other officer 
as aforesaid, or totiio Court constituted under this Act, 
within the period prescribed by this Act, the Local Government may 
award to such claimant or objector such amount as to such Local Govern- 
ment may appear to be the value of the interest of such claimant or 
objector in such land. 

(Note). 


Scope of sections 22 ft 23. 

By Ss. 22 and 23 tho (rovornment is authorised to award compensation even 
after the period of limitation in cases in which the claim is proved to 
its satisfaction. 12 G. 279 (289)} H 


Interpretation- 

clause. 

Number. 

Gender. 


24. Unless tho contrary appears from the context, 
words importing the singular number shall include the 
plural number, and words importing the plural number 
shall include the singular number ; and words import- 
ing the masculine gender shall include females. 
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N.B. — Tho following cases, though not falling under any parLicalar sections of 
this Act, are oolleoted here for facility of reference, since they all relate 
to Waste Lauds.*' 

(1) Waste land vested in Ruling power. 

In India, as a general rule, tho w^ste lands are vested in the Ruling power. 2 
B. 19. 

(2) Waste lands — South Canara— Presumption as to Government ownership. 

The general presumption in the District of South Canara is in favour of Govern^ 
ment ownership of any immemorial waste lands to which no private 

‘ person can show a title by grant, or by such user and occupation as is 

inconsistent with the proprietary right of Government. What acts prove 
such user and oocnipation must be determined according to the oiroum> 
* stances of each oase separately. A man’s toarg was simply the amount 
of the assessments payable by him for his lands, which were not neces- 
sarily all adjacent, but might be situated at a distance from each other 
« and even in diHerent villages. 23 M. 257 = 15 M.L.J. 147. 

(3) Unsettled and unoccupied waste land not belonging to private owner. 

Unsettled and unoccupied waste land, not being the property of any private 
owner must be held to belong to the State. This view is not opposed 
to tho policy of British Government in India, and is in accordance 
with suoH policy as appears from the express language of the preamble 
of Reg. Ill of 1828. 26 C. 792=3 C.W.N. 695. 

(4) Waste land— Presumption. 

The fact of land lying waste does not of itself show that no one is in possession, 
8 W.R. 422. 

(5) Waste land— Possession— Ownership. 

Where land is waste, and there is no visible sign of occupation the possession 
'must be taken to go with the right, and the right is jgrima facie in the 
zemindar of the estate to which the waste land belongs. 22 W.R. 

. 419. 

(6) Possession of waste lands— Limitation— Presumption. 

There may be such possession of waste lands as to protect a suit from being 
barred by limitation, and where the question of possession is doubt- 
ful, a presumption will arise in favour of the party who proves title. 

, / 11 W.R. 267 (268). 

(7) Title— Possession, presumption of, from evidence of title— Waste lands. 

In disputes as to the right to> possession of jungle lands, it is only in oases 
whore 'neither party has exercised any acts of ownership over the lands 
in question that the Court may resort to evidence of title, and 
presume that the party proved to have the title has also possession. 

. 6 G.L.R. 481. 
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(8) Land emerglog from a bhll-^Prosiimption ai to posiesiion of owner. 

Where lands emerge from a bhil, the possesBion of the owner is presumed to 
oontinue, until the oontrary is shown when such lands remain or 
waste, whether it be oulturable or unoultiirable. (9 0. 741 and 19 0. 
660, 22.) 34 G. 256»1 0.W.N. 804. 

(9) Uncultivated land— Limitatiou—Possession. 

(a) If adverse possession for a sufidoiently long time is proved, the title of a 
person to uncultivated or jungle land may be barred by limitation in 
the same manner and to the same extent as in the ease 6f oultivated 
land; the evidence of possession being the exercise of suoh acts of 
ownership as would ordinarily be exercised *over property of that 
nature. 23 W.K. 368. 

{b) Adverse possession may be pleaded to bar a claim as regards uncultivated 
lands in the same manner and to the same extent as regards cultivated 
lands. 3 W.R. 73. 

ClO) Grant— Non-mirasi waste land— Power of Collector to make grant— Right of 
the former occupant. 

Where the lands situated in a non-mirasi district is allowed by the puttadar to 
lie waste, the Collector is competent^ to make a grant of it to another. 
Buoh grantee cannot be ousted by the former occupant. ,1 M.H.C. 12. 

(11) Allowing to lie waste not abandonment. 

A mirasidar who has purchased certain land cannot, by allowing it to lie waste, 
be considered to have abandoned it so as to entitle tho BeVenue 
authorities to grant it to another. 7 M.Il.C. B. 98. 

(12) Ryotwari lands— Nature of right possessed by ryot in his lands-rRlght of 
Government to grant to other ryots lands allowed to lie waste. 

In ryotwari lands, the ryot has by immaterial custom and usage an indefea- 
Bible right of occupation so long as ho pays tbo Governmont assess- 
ment fixed on the lands ; but on his abandoning the lauds and ceasing 
to mako the payment, the Government possess the power of granting 
them to other ryots for purposes of cultivation. 1 M.H.O.B. 407. [22. 

2 M.H.G.R. 1.] 

(13) Waste lands—Patta— Rights of mirasdars. 

The issue of a patta for the cultivation of waste lands to the mirasdars of the 
village is iu form only an annual sottioment ; there is nothing in the 
engagements to indicate the creation or recognition of a permanent 
light in the mirasdars such as can be determined only in the manner 
laid down in 7 M.H.G.R. 98. 1 M. 205 (F.B.). 

(14) Grant of waste lands— Mortgage— Sale— Construction whether lands sold or 
mortgaged. 

The grantee of certain waste lands in Burma mortgaged them for securing 
advances taken for the part payment of tho purohase money. Sub- 
sequently he entered into an arrangement with his creditdi: for the 
advance of the whole balance. Then, on the joint application of the 
grantee and his oreditor, an entry was made in the Revenue Register 
to tho effect that the ownershfp had been transferred from the grantee 
to the oreditor, and endocsements in the same terms on the document 
of grant. In a suit for redemption brought several years after, lieldt 
with respoot to the question whioh arose as to whether the transaction 
was a mortgage or a sale, that, on the true oonstruotibn of the joint 
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petition and the orders made thereon, the entry and the endorsements 
were intended only as a record of the arrangement proposed by the 
parties and sanctioned by the registering officer ; that the intention 
was not to have an absolute sale ; and that the transaction ,was a 
mortgage which the plaintiff could redeem. 21 G. 882 (P.C.). 

(16) Right to use of waste land^PermissIve nse by tenants— Right of landlord to 
erect bnilding— Works of permanent character executed by licensee— Base- 
ments Act (V of 1882), Ss. 60, 61. 

In a*suit by a zamindar to have his right declared to build a house on some 
waste land in the moozah, the delendants, who wore tenants in the 
mouzah, resisted the claim, on the ground that they had built wells 
and water-courses on the land, and had a right also to use it as a thresh- 
ing-floor and for stacking cow-dung. Held that the defendants 
having acquired no right adverse to the plaintiff as owners, by proscrip- 
tion or otherwise, in the land, their right of use could only be as 
licensees of the plaintiffs ; and although he could not interfere witl; 
their right to the well, which were works of a permanent character, 

' and on which the defendants had incurred expenses, be could revoke 

the license as to the other use claimed of the land, and his claim to 
build the house should therefore be decreed. 8 A. 64. 

t 

(16) Rights of pastuFage In zamindari waste lands —Right of zamindar to re-olaim. 

Where the village wajib-uharz provided only that the village cattle may graze 
on waste land, in the same manner as they were in the habit of graz- 
ing all aiong, but oontained no understanding or covenant by the 
zamindar owner of the village not to re-claim or bring under cultivation 
any land which then was waste land, the mere permission to the villa- 
gers to exercise the oustomory right of pasture over the waste lands 
cannot take away from the zamindar the power to re-olaim such waste 
lands for cultivation. 19 A. 172 = 17 A.W.N. 35. 

(17) Free grazing lands set apart by Government for village cattle— Disposal of 
part of such lands by Government— Extent of right of pasturage in Govern- 
ment waste lands— 'Relative rights of villagers and Government, hovf far 
within Civil Court’s jurisdiction. 

Consistently with the course of legislation in the matior, Civil Courts may have 
.jurisdiction to declare that the villagers of a specitiod village are en- 
titled to rights of free pasturage over Government waste lands within 
the limits of their village. They cannot, however, go further and 
enjoin the Collector to pursue any particular course in connection 
with them, while at all events he is acting bona fide in pursuance of 
the power which the provisions of the Statuto confer upon him. 21 
B. 684. • • 

(18) Waste lands, unassessed— Right of pasture against Government'— Presumptive 
vighi. ’ 

Where the plaintiffs were granted certain unassessed lands on darkhaat, and 
the defendant obstructed the plaintiffs and set up an immemorial 
right of pasture and denied the right of Government to grant the 
lands on darkhast. Held that a right of pasture does not exclude the 
owner’s right to the poBsession and enjoyment of the property over 
, which such right may exist. 
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Whether, in the case of Government waste, where the owner has no use for the 
property and is not present on the spot to resist any acts of trifling 
enjoyment on the part of another, the mere pasturing of cattle by the 
adjoining ryot would amount to an enjoyment as of right so as to create 
a prescriptive title. 20 M.L.J. 362»7 M.L.T. d80»M.W.N. (1910) 
75cs5 Ind. Gns. 853. 

(19) Suit by Cpowh— C ause of action— Burden of proof. 

Assuming that the Crown has the right to oust any person who, without its 
sanotion, occupies waste land which has not bt^en appropriated for any 
public purpose, it cannot, by instituting a suit for a declaration of 
right or ejectment without specifying a date at which the cause of 
action arose, compel a defendant to prove possession for 60 years, 9 M. 
176. 

(20) Suit to established right to grant of pottah of waste lands— Preferential right 
of occupancy. 

Id a suit by A and others, as the mirasdars of a village, to establish their right 
to the grant of a puttah in respect of certain wiste lands of the village 
as agiinst B and others to whom the said lands had been granted^ 
where the Collector, who was also made a defendant, stated that the 
Hookumnamah Rules of the District directed that lands should be 

a 

given to mirasdars on their tendering sufliciont socurit^v, and that A 
and others bad, on previous ocoasions, received lands for which offers 
had been made by others, in consideration of their (A and others) pre- 
ferential right, but that thoy had failed to cultivate the lands pay 
the assessment in breach of their agreements. JleU that A and others 
wore entitled to the relief sought for. 4 M.H.C.R. 129. 
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THE 


LOCAL AUTHORITIES LOAN ACT, 1879 ^ 
(ACT XI OP 1879.) 

PASSED BY THE GOVERNOE-GENEEAL OF INDIA IN 

COUNCIL. • 

Received the assent of the Governor-General on the 2lst July 1879. 

HISTORICAL MEMOIR. 


Year. 

No 

of Act. 

Name of Act. 

How afieoted. 

•^871 

XXIV 

Looal Public Works Loans 

Bap., Aon XI ol 1879 

1879 

XI 

Looal Authorities Loan 

Amanded Aot XV of 1885 ; 1 o{ 
1905 : V of 1907 


Whereas it is expedient to re-enact the Local Public Works Loan 
Act, 1871, with the amendments hereinafter appearing ; 
It ib hereby enacted as follows ; — 

(Notes). 


/,— “Loca/ Authorities Loan Act, 1879.** 

(1) Statement of Objeote and Reasons. 

The wae not published, the bill having been introduced and passed at one 

Bitting ; 1 

(2) Proceedings with regard to the bill. 

p'or 1 see Gazette of India, supplement, 1879, p. 872. B 


Short title. 

Looal extent. 
Commencement. 


1. This Act may be called “ The Local Authori- 
ties Loan Act, 1879 

It extends ^ to the whole of British India ; and 
shall come into force upon the passing thereof. 


* (Notes). 

Extends.** 

Places where Act has been declared to be in force. 

The Act has been declared, by notification under S. 3 (a) of the Scheduled 
Districts Act, 1874 (XIV of 1874), to be in force in the following Sche- 
* * duled Districts in the Ohutia Nagpur Division, namely 

The Districts of Hazaribagh, Lohardaga and Manbhum, and Pargana Dhalb- 
hum and the Eolhan in the District of Singbhnm, see Gazette of 
India, 1881, Ft. 1, p^ 504. The District of Lohardaga included at 
this time the present District of Palamau, which was separated in 
1894; Lohardaga is now called the Ranchi District ; Calcutta Gaaette, 
1889, Pt. 1, p. 44. 
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JLct XI of 1879 (local auxhobities loan act). [So. 1 to ( 
/— •* * Bxtends ' ^-^(Concluded , ) 

It has been deolared to be in foroe in Upper Burma generally (ezoept the Shan 
States), by the Burma Laws Aot, 1898 (XIII of 1898), S. 4 (1) and 
Sob. 1, 

It has been deolared in foroe in the Santhal Parganas by the Santhal Parganas 
Settlement Regulation (III of 1872). S. 3, as amended by the Santhal 
Parganas Justioe and Laws Regulation, 1899, (III of 1899). C 

2. The Local Public Works Loan Act, 1871, is hereby repealed. But 
all applications, declarations, authorizations, attach- 
XXIV^of 1871 ments, loans and rules made under the said Aot shall 

be deemed to have been made under this Act. 


3. In this Act, “local authority *’ 1 moans any body corporate, 
municipal committee, 2 or other persons legally en- 
• ' * titled to the control or management of any local or 

Municipal Fund, or legally entitled to impose any cess, rate, duty or taf 
upon any persons within any local area ; - ^ * 

“ funds,” used with reference to any -local authority, includes any 
local or Municipal Fund to the controror manage- 
ment of which such authority is legally entitled, and 
any cess, rate, duty or tax which such authority is legally entitled to 
impose, and any property vested in such authority ; and “ work ” includes 
a survey whether incidental to any other work or not. 

(Notes). 

Legislative changes. 

In S. 3 tho word and ’* before the word ** funds '* was omibtod by section 2 of 
the Local Authorities Loan (Amendment) Act, 1907 (V of 1907). D 
By the same enactment after tho words ** vested in such authority ’* the follow- 
ing words were inserted, viz.^ *‘and work ** includes a survey 
whether incidental to any other work or not.” 


" Local authority . ' ' 

Local aathority— Definition. 

Local authority ” shall mean a muuicipal oommittee, district board, body of 
port commissioners or other authority legally entitled to, or entrusted 
by the Qovernment with the control or management of a municipal ai 
local fund. [S. 3 (28), General Glauses Act, 1897 (Aot X of 1897).] E 
2,— Municipal Oommittee . " 

Manioipal Committee. 

It is not aflocted by the Ajmere Municipalities Regulation, 1886 (V of 1886), 
see S. 169. F 

4, Any local authority desiring to obtain a loan, on thd security of 


Loans for works 
may be granted on 
security of funds. 


its funds or any portion thereof, for the carrying out of 
any works which it is legally authorized to carry out 
may, in manner provided by the rules made by the 


Governor-General in Council under the power herein- 


after conferred, apply to the local Government for such loan.. 
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8. 8] Act XI ot 1873 (locaii authorities loan act). 


Power to Gover- 
uor-General in 
Ootinoil to make 
rules. 


5. The Governor- General in Council may from 
time to time make rules ^ consistent with this Act as 
to — 


(1) the nature of the funds on the security of which loans may be 

made ; 

(2) the works for which loans may be made ; 

(3) the manner of making applications for loans ; 

(4) the inquiries to bo made in relation to such loaris, and the 

manner of conducting such inquiries ; 

(5) the cases and the forms in which particulars of applications and 

proceedings, and orders thereon, shall be published ; 

(6) the cases in which the local Government may make loans with- 

out the previous sanction of the Governor- General in Council, 
and the cases in which such previous sanction must be 
obtained ; 

(7) the manner of reSording and enforcing the conditions on which 

such loans are to be made ; 

(8) the manner and time of making loans ; 

(9) the inspection of any works carried out by means of loans ; 

(10) the instalments by which loans shall bo re-paid, the interest to 
bo charged on loans, and the manner and time of re-paying 
loans and of paying the interest thereon ; 

(11) the sum to be charged against the funds which are to form the 
security for the loan, as costs in eflecting the loan ; 

(12) the attachment of such securities, and the manner of disposing 
of or collecting them ; 


(13) the accounts to be kept in respect of loans ; 

and as to all other matters incidental to carrying this Act 
into effect. 


All such rules shall be published in the Gazette of India, 


(Notee). 

1. Rales for the grant of Government loans to Local Authorities. 

mNo,J^565-A,t dated the 24th October ^ 1907.— In exercico of thb powt is conferred 
by seobion 5 of the Local Authorities Loan Act, 1879, iho Governor 
General in Counoil has made the following rules for the grant of loans 
to Local Authorities by the Government : 

1. These rules shall come into force on the Ist day of November, 1907. On and 
from that date the rules published with Notidcaiion No. 15, dated Ist 
January, 1869, as subsequently amended, shall bo rescinded except as 
* regards loans applied for before these rules come into furcu, 

OH A 
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lot XI of 1879 (local acthobiiibs loan aot)^ [8. 8 

“ Rules* '-—[Continued), 

2. lo thcBO ruiet^ 

(1) " rho Act ” moatiB tbo Local Aucboritiies Loan Act, 1879 ; 

t 

(2) '*the Looal Authonty’* means t.be Local aathorii.y applying for or, as the 

case may be, receiving, or having received the loan ; 

(8) Loan means a loan under the Act. 

3. A loan shall not bo granted ezoept for a work of public utility — 

(а) within the local limits of the area subject to the control of the looal au- 

thority, or 

(б) for the benoiit of the inhabitants within those limits. 

The term of a loan shall not, except with the previous sanction of the 
Governmout of India, extend over a period exceeding twenty years. 
N'B. — The term should be calculated from the date on which the loan is 
completely made. 

5. In the case of loaus for works or in connection with works which are 

mainly oroamout il or oonvouiont, such as a town-hall, public garden, 
market plac*', the uorm shall not except with the previous sanction of 
the Government of India exceed ten >eaT8. 

N.B. — The term should bo calculated from the date on which the loan is com- 
pletely made. 

6. Without the previous sanciion of the Govern merit of ludia a loan shall not 

ho made at a lower rate of interest than 4 per cent. , 

7. An application for a loan shall state — 

1st— the work for which the loan is required and an csiimaLo of the cost of 
the entire work or of such pact of it as it is proposed to meet from 
loan funds ; 

2nd-— the amount which it is proposed to borrow ; 

3rd — the fund on the soourity of which it is proposed to borrow ; 

4th— the law under whioh the said fund is levied, reoeivod or held ; 

5th — the period for which the loan is ri quired, the number and amount of 
the instalments, if any, in whioh it is proposed that the loan shall bo 
taken, the dates proposed for reoeiving suoh instalments and the instal- 
ments, if any, in which it is proposed to repay the loan ; 

Gth— the rate of iniorost at which it is proposed to borrow ; 

7th — a detailed account of the revenue and expondibure of the Local Autho- 
rity for the three last preceding years ; 

N.B. — The receipt side of the account should show only ordinary revenue. 
Bcceipts from loans or deposits or the investments of sinking funds 
should be excluded, as well as items of abnormal charaoter, whioh 
should be indicated separately when required. On the expenditure 
side interest on debt and any payments to a sinking fund should bo 
included, hut all expenditure from loan funds and rer-payi{\ent of 
advances or deposits should be excluded. A full explanation sbonld 
be given of all important variations in the amounts of revenue and 
expenditure 

8th— all existing prior charges upon the funds of the Looal Authority. 

8. The Looal Government shall cause such inquiry as it thinks necessary or 

expedient to be made into the statement contained in the applioation, 
and into the use and value uf the work (or whioh the loanis proposed* 
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S. 5] Act XI of 1879 (local authoeitibs loah act). 

Rules ‘•—{Oontinued). 

9. If it appears to the Local Goveroment that the loan ought not to be grantedi 

it shall rejoot the application. 

• 

10. If it appears to the Local Go?ernmei]t probable that the loan ought to be 

granted, it shall cause to be published in the local official Gazette, 
and otherwise, as it deems fib within the local limits of the area 
subject to the control of the Local Authority, a copy of the applica- 
tion and such particulars in regard to any enquiry made under Buie 8 
* as it may think necessary, 

11. (1) After the expiry of one month from such application, and after calling 

for any further information which it may require, and considering any 
objections which may be preferred, the Local Government may either 
reject the application, or grant the loans if funds arc available from 
the grant placed at its disposal for the purpose : 

Provided that — » 

(1) when the sanction of the Government of India is required under rule 4, 5, 

or 6, or 

(ii) when the applicaUon is made by one of the corporations specified in 
j olauBO (a) of the Proviso to poctioii 8 of the Act, or by the Rangoon 
Municipality, the local Government, if it approves the application, 
shall not it.solf proceed to sanction it but shall rotor it (or the orders 
» of the Governor-General in Council. 

(2) If it is not proposed to takj the whole of the loan during the current 

financial year, and if the portion to be taken in future years exceeds 
one lakb of rupees per annum, the Local Govornmeut shall report the 
proposals to tho Government of India. 

12. The Local Govern mont Hhall make siuh provisions as may .soom to be 

necessary for the proper inspection of all works which are being carried 
out by moans of a loan, and for ascertaining and securing that the 
loan IS duly applied to the work for which it has been made. Every 
such work and the accounts connected therewith shall bo open at all 
times to the inspection of the Superintending or Executive Engineer in 
whose division the work is situate and of any person who may be 
authorised to inspect the accounts of the Local Authority, and of any 
* other person specially authorized by the L 'cal Government in this 
behalf. 

13. If tho Local Government considers lhat the conditions on which a loan 

was granted have not been fulfilled, or that the Local Authority has 
failed to comply with any of the roquir> ments of these rules, it may, 
at any time, order that no further paymonls shall be made on account 
of such loan, and recover the amount advanced, with int^Te-st thereon, 
in tho manner mentioned in section 6 of tho Act, 

• > 

14. (1) Interest shall bo charged yearly or half-yearly, as the Local Goverment 

may determine on each loan at tlie rate agreed upon ; and shall be 
reckoned and paid oy each instalment from the date on which it is 
received, 

(2) A pen il rate of compound interest not less than 6 por cent, per annum 
shall be payable, at the discretion of the Local Government, upon all 
* overdue instalments of interest or of principal and interest. 



Ae# XI of 1879 (local authoritibs loan act). [Ss. 8 ft 8 


Rales ••—(Omeludedh 

15. The Looal Aulbority, may, aft any time, with the previoos ooneent of the 

Local Government, re-pay the whole or any part of a loan in advance 
* of the period fixed by the conditions of the loan. 

16. The cost of any enquiry made under Rule 8, of advertisements published 

under Rule 10, of inspections mado under Rule 12, and of any other 
proceedings by order of the Looal Government or the Governor-General 
in Oouncil under these rules, shall be determined by the Looal Govern- 
ment, and shall b*) paid by the Looal Authority. 

17. (1) The accounts of every loan shall be kept by the account ofiioer of the 

province in which it is made. 

(2) The Looal Authority shall give to the aooount offioer and the Looal Go- 
verument any information which they may require regarding the 
expenditure of the loan and regarding its funds. 

• 18. An animal s'-atemont of alt loans granted under the Act re-payments due and 

mado during the year, and balances outstanding at the beginning and 
end of the year in eaoh province or under each Looal Government ' 
shall be prepared by the account officer and submitted to the Govern- 
m mt of India through the L^oal *Government which shall add a 
report of tho progress of the work for which a loan bds been made. 
Such statement shall be publishod in the looal offioial Gazette. 

N.B.-— Rule 18 is rescinded. See Notification No. B429-A, dated Ist July, 
1910. Gazette of India, 1910, Pc. 1, p 538. 

19. An attachment of any funds under section 6 of tho Aot shall be made by a 
notioo to the Looal Authority prohibiting the oolleotiou or manage- 
ment of such funds by tho Local Authority, and vesting the adminis- 
tration thereof in such officer as the Looal Government may appoint. 
Such notice shall be publishod in the local official Gazette and other- 
wise, as may be directed by tho Looal Government, within the looal 
limits of the area subject to the control of the Looal Authority. Tho 
moneys oolleoLed or received under such attachment shall be paid into 
the Government Treasui^y ; and the accounts of money so colleoted and 
of tho costs of the collection, shall be prepared in such form as the 
Local Government may from time to time direct. A copy of the 
accounts shall bo delivered to tho Looal Authority, qnd published in 
the local official Gazette. 

(See Gazette of India, 1907, Pt. 1, p. 575). 0 

II. Rules made under this section and S. 7, for the raising of loans by local 
authorities in the open market. 

Sec Gazette of India, 1007, Pt. 1, p. 577. H 

N.B, — The said rules arc printed under S. 7, infra, 

# r 

6 . If any loan made under such rules, or any interest or costs due in 
respect thereof, is or are not re-paid according to the 
m^nunoan not* conditions of the loan, tho local Government may 
paid. attach the funds on tho security of which the loan was 

made. After such attachment, no person except an 
offioer appointed in this behalf by the local Government shall ki any way 
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deal with the attached funds ; but such officer may do all acts in respect 
thereof which the borrowers might have done if such attachment had not 
taken place, and may apply the proceeds in satisfaction of the loan and 
of all interest and costs due in respect thereof, and of all expenses caused 
by the attachment and subsequent proceedings : 


Provided that no such attachment shall defeat or prejudice any debt 
for which the funds attached were previously pledged 
de^'Tpriot^oha'rgM aooordanoe with law; but all such prior charges 
legally made. shall be paid out of the prpceeds of the funds before 

any part of the proceeds is applied to the satisfaction 
of a liability incurred under this Act. 


(Notes). 

Scope and applicability of Ss. 6 and 7. , 

Bs. 6 and 7 of this Act apply to money borrowed under the Local Authorities* 
(Emergency) Loans Act, 1897 (XII of 1697) [See S. 4 of that Act]. I 


7. The Local Government, with the previous sanction of the Governor- 

L c 1 Gove n Council, may authorize ^ any local author- 

ment may authorize which might, under the provisions hereinbefore 

parties to borrow contained, have borrowed money for any work upon 
from private persons .. 

under this Act. security of its funds to borrow money from any 

other person for such work upon such security ; and, 

if any such loan or the interest thereon is not duly paid, the local 

Government shall, upon the application of the lender, attach such funds 

for his benefit in manner provided by Section 6. 

The Governor-General in Council may, in respect 
of loans to be taken under this section, exercise the 
power conferred by Section 5, so far as the same may 
be applicable to the case of such loans. 

(Notes). 

Scope and applicability of section. 

. Br. 6 and 7 of this Aoi apply to money borrowed under the Looal Author! ties’ 

(Emergency) Loans Act, 1897 (XII of 1897). see S. 4 of that Aot. J 

/. The Local Government •authorize. 

1. Rules for raising of loans by Local Authorities in open market. 

^ 0 , (\d66-At dated the 24th October, 1907 . — In exercise of the powers conferred 
by seol ioDS 5 and 7 of fche Looal Authorities Loan Act, 1879, the 
Governor-General in Council has made the following rules for the 
raiding of loans by Local Authorities in the open market : 

1. These rules shall come into force on the Ist day of November, 1907. On and 
from that date the rules published with the Notification No. 16, dated 
the lab January, 1889, as aubsequontly amended shall be rescinded, 
* except as regards loans applit'd for before these rules oome into force. 


Power to make 
rules in regard to 
Buoh loans. 
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The Local Qovernmeat. • . . authorize* ’-^(Continued). 

I .—Rules for raising: of ioans by Local Authorities in open market ~(Oon^.) 

4 2. In these rules — 

(1) ** the Aot moans the Local Authorities Loan Act, 1879, 

(2) ** the Local Authorit>” means the Local Authority applying for permission 

to raise, or as the case may be, raising or having raised the loan ; and 

(3) ‘'Loan*’ means a loan under the Aot. 

3. Every loan shall be defined in rnpuo currency unless the Local Government, 

with the previous sanotion of the Goveruor-Genetal in Council, directs 
that any particular loan shall be defined in sterling currency. 

4. A loan shall not bo raised except fur works of public utility : 

(a) within the local limits of the area subject to the control of the Local 
Authority, or 

^ {b) for the benefit of the inhabitants within those limits. 

6. The Governor-General in Council shall determine, in each case, the period 
within which the loan shall be re-paid except as provided in the proviso' 
to rule 10. 

N.B. - Substituted by Notification No. 6215 A, dated .30tb October, 1908, see 
Gazette of India, 1910, Pt. 1, p. 971. 

G. When it is desired to obtain the authorization of the Government to the 
raising of a loan under section 7 of the Act, a statement shall her sub- 
mitted to the Local Government showing : 

lBt->tbe W'jrk for which Lho loan is required, and an estimate of the cost of 
the e'^^ire work or of such part of it as it is proposed to carry out from 
loan funds ; 

2nd — the amount which it is proposed to borrow ; 

3rd — the fund on the security of which it is propo'^ed to borrow ; 

4th— the law under which the said fund is levied, received or held ; 

5th — the dates within which the money is to bo raised, and when it is pro- 
posed to raise the loan in instalments, the amount of each instalment, 
the dates within which the first instalment is to be raised, and the 
years in which it is intended to raise the other instalments ; 

6th — the rate of interest at which it is proposed to borrow ; 

7th — the term of years for which the money is to bo borrowed, the instalments 
in which it is to be rc-paid, or the amount of the sinking fund provided 
for its re-payment, and the rate of interest at which the improvement* 
of such sinking fund is to be calculated ; 

8th — a detailed account of the revenue and expenditure of the Local Autho- 
rity for the three last preceding years ; 

N.B. — The receipt side of the account should show only ordinary revenue. 
Receipts from loans or deposits or the investments of 's^okirg funds 
should be exclude l, as well as items of abnormal character, which 
should be indicated separately when required. On the expenditure 
side interest on debt and payments to a sinking fund should bo inolud- 
rd and all expenditure from loan funds and re-payment of advances or 
deposits should be excluded. A full explanation should be given of all 
important variations in the amounts of revenue and expenditure. 

9ih— all existing prior charges upon the funds of the Local Autphority. 
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The Local Qovernmeai — authorize *’^(Cm%tinued\, 
l.--*Rule8 for raising; of loans by Local Authorities in open market- 

7« The Local Cover nmont shall cause such enquiry as it thinks neoo8Bp.ry or 
expedient to be made into the statements oontaiiied in the application 
and into the use and value of the work for which the loan is proposed. 

8t If it appears to the Local Government that the loan ought not to bo raisedt 
it shall reject the application. 

9. If it appears to the Local Government probable that the loan ought to be 

raised, it shall cause to be published in the local official Gazette, and 
otherwise, as it deems fit within the* local limits of the area subject to 
the control of the Local Authority, a copy of the application and such 
particulars in n^gard to any enquiry made under Hule 7 as it may 
think necessary, 

10. After the expiry of one month from such pubiioation, and after calling for 

any further information which it may require, and considering any 
objections which may be preferred, the Local Government may oithef 
reject the application or refer it for the orders of the Goveruor'GenO' 
ral in Council : Provided that, if the loan is for an amount not exceed- 
ing 5 lakhs of rupees, and is to be ro-paid within a period not exceeding 
thirty years, the'^ Local Government may sanction the loan without 
reference to the Government of India. 

N.B. — Substituted by Notification No. Gi215-A., dated 30th October, 1908, boo 
Gazette of India, 190B, Pt. 1, p. 971. 

11. When a loan has been sanctioned by the Governor-General in Council, the 

Local Authority shall not, without the previous approval of the Gov- 
ernment of India, vary the dates within which the raising of the loan, 
or of the first instalment of it, has been sanctioned. 

If such a loan is raised by instalm:inis, the dates within which each further 
instalment is to be raised shall be reported for the previous approval of 
the Government of India before it is put upon the market. 

H.B.-— The words ** if such a loan,” were substituted for the words, **if the 
loan,’* by Notification No. G215-A., dated 30th October 190B, see Gaz- 
ette of India, 1908, Pt. 1, p. 971. 

12. The Local Government shall make such provisions as may seem to be 

necessary for the proper inspection of all works which are being carried 
out by means of a loan, and for ascertaining and securing that the 
loan is duly applied to the work for which it has been made. Every 
suoh work and the accounts connected therewith shall be open at all 
* times to the inspection of the Superintending or Executive Engineer, 

in whose division the work is situate, and of any person who may bo 
authorized to inspect the accounts of the Local Authority, and of any 
other person speoially authorized by the Local Government in this 
behalf. 

The cost of any enquiry made under Hulc 7 of advertisement published 
under Buie 9, of inspections made under Buie 12 and of any other pro- 
ceedings by order of the Local Government or the Governor-General in 
Gounoil under these rules, shall be determined by the Local Govern- 
ment and shall be paid by the Local Authority. 

14, If a loan is not re-payable by annuities or annual drawings the Local Autho- 
rity shall out of its income pay yearly or half-yearly, into a sinking 
fund a sum which, acoumulatiDg at such rate of compound interest as 
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^ '' The Local Qoverttmeat....mtitboriMe*^'^lC<mclvdidf, 

I. ^Rules for raising of loans by Local Authorities in open mar fret— (^^}* 

• the aui'bority SiiuotiouiDg the ioao may fix, ^vill be Buffioieot to secure 

^ the liquidation of the loan within the teim fixed for its te- payment. 
The Local Authority shall submit the accounts of its sinking fund to 
the Accountant-General and shall at once make good from its revenues 
any amount by which be may certify that the fund falls short of what 
it ought to contain. 

N.B.— The words *' the authority Banotioning the loan ” were substituted for 
the words the Governmeut of India” by Notification No. 6215-A.» 
dated 30th October, 1908. See Gazette of India, 1908, Pt. 1, p. 971. 

15. The Local Authority shall give to the aooount officer and the Local Govern- 

ment any information which they may require regarding the expendi- 
ture of the loan, and regarding its funds. 

16. An atiaohmant of any funds under seoiion 6 of the Aob shall be made by a 

notice to the Local Authority prohibiting the collection or management 
of such funds by the Local Authority, and vesting the administration 
thereof in such cfiiopr the Local Government may appoint. Such 
notice shall be published in the local official Gazette, and otherwisei 
as may be directed by the Local Government, within tl^e local limits 
of the area subject to the control of the local Authority. The moneys 
colleoted or received under such attachment shall be paid to the lender, 
and the accounts of moneys so collected and of the cost of collation, 
shall be prepared in .such form as the Local Government may from 
.time to time direct. A copy of Ibo acoounts shall bo delivered to the 
Local Authority, and published in the local official Gazette. 

(See Gazette of India, 1907, Ft. 1. p. 577.) K 

II. Conditions on which local authorities are allowed to Issue sterling 

loans. 

EESOLUTION. 

ACCOUNTS AND FINANCE. 

Loans. 

Calcutta, tJie loth December, 1910, 

No. 6621-A. — The conditions on which local authorities are allcrwed to issue ster- 
ling loans were originally explained in the Resolution in this Depart- 
ment, No. 41 19- A, .dated the 9th July, 1903. Since then, various 
instructions ou the subject have been issued, from time to time, by the 
Government of India, for the guidance of local bodies. Recently the 
Secretary of State has communicated further orders and suggestions in 
regard both to regular loans and to the issue of shprt-ierm bills in 
sterling. The Government of India, therefore, consider it desirable to 
recapitulate and amplify the existing directions on the d\^bje<Vi« 

2. Tbe general principles which govern the raising of sterling loans by local 
bodies are these — 

(1) Borrowing in sterling requires the previous sauotiou of the Secretary of 

State. 

(2) Application for permibsion to issue such loans will be entertained only in 

oases in which there is a reasonable prospect of rhe money being raised 
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1 1 .—Conditions on which local authorities are allowed to issue sterling: 

loans— ((’on^in7i«(i). « 

at a rate of interest not exceeding 4 per cent, and at a price not appre- 
ciably below par, and in which it does not appear probable thai the 
issue could be made in India ex<‘epr on terms appreciably less favour- 
able to the local body. 

(3) Local bodies borrowing in sterling must make their own arrangements for 

bringing the capital raised to India and for remitting the interest to 
tbe holders of the stock. 

3. The special conditions precedent to the raising of sterling loans are as 

follows : — 

(4) An application for permission to float a sterling loan must be submitted 

through the local Government to the Government of India in suf^- 
oient time to allow of the necessary reference to the Secretary of 
> State. Ordinarily speaking, it is a lvisable that the application should 

be made a month before the loan is required. 

(5) In forwarding the* application to the Government of India, the Local 

Government will furnish information on the points specitied in para- 
graph 6 of the Notification of the Government of India, Accounts and 
Finance, No. 6566-A., dated 24th October 1907, and will state its 
* opinion as to the desirability or otherwise of sanciioning the loan. 

(G) The date or approximate date of issup, and, if the loan is to be issued 
through a Bank or firm, th') name of the Bank or firm must be spcci- 
fi'id in tbe application. 

4. The attention of the Local Governments and local authorities i.s drawn to 

the following supplementary instructions and suggestions on the sub- 
j>fOt of sterling loans : — 

(7) The nature of the issue, the price paid by the public, the net price receiv- 

ed by the local body, and the commission, if any, and other expenses 
conneoted with the issue, should be reported by the local body confi- 
dentially through tbe Local Government to the G ivornmeut of India, 
for transmission to the Secretary of State, as soon as practicable. 

(8) li a Bank or firm has issued the loan, it should bo furnished with a cer- 

tified copy of the Government order convo\ing sanoiion to the raising 
, of the money and authorising tbb form of the loan. Without this, a 

quotation on the London Stock Exchange cannot be obtained. 

(9) The first loan of any denomination brought out by a local body should 

be offered to competitive tender. Only Banks or firms of good stand- 
ing should be invited to tender, a condition which is specially impor- 
^ tant in view of the advantage of being able to make subsequent issues 

through the original issuing bouse. The right of ejecting any ten- 
der, or all, should be reserved in all oases and should bo exercised 
when the oonditions ip 2 (2) above are not satisfied. When the first 
issue has been officially quoted on the Loudon Stock Exchange, 
there will ordinarily bo no objection, in the case of subsequent issues, 
to the looal body arranging terms with the original issuing house 
without inviting oompetitive tenders, provided always that the general 
conditions of the market justify an issue at the same nominal rate of 


69 B 
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1 1 .’—Conditions on which local authorities are allowed to issue sterling: 

loans— (Coficluded). 

interest. In such oases, the proposed terms will require the previous 
sanction of the Secretary of State and should be reported through the 
u<^ual channels. 

(10) When several successive issues arc made by the same looal body at short 

intervals, it will usually be advantageous that the latter loans should 
rank pari passu with the first issue. When therefore a suooession of 
loans re-payable in 30 years is in contemplation, the Government of 
India will have no objection to the ourrency of the first issue being 
fixed at 35 years, on condition that any further loans issued during 
the following ten years shall be re-payable on the same date. 

5. When a looal body desires to obtain purely temporary accommodation in 

England, otherwise than by an advance from its banker, the following 
procedure shall ordinarily bn adopted:— 

(11) The looal body should make a public issue of bills in its own name ex^ 

pressed to be payable at a specified date by itself to the holders. 
Sanction to such issues should be applied for in the same manner and 
with the same particulars mutatis mutandis as in the case of regular 
sterling loans. 

6. The Governor-General in Oouncil wishes to invite the careful attention of 

all Local Governments and looal authorities to the instructions and 
advice convoyed above. 

Ordered that the Hesolution be published in the Gazette of India for general 
information. L 

8. Rxcept as provided by this .Act and the rules made hereunder, no 
local authority shall for any purpose borrow money 

efilSod except und« O'' Otherwise charge its funds ; and any contract 

this Act, otherwise made for that purpose after the passing of 

this Act shall be void : 

Provided that nothing herein contained shall bo deemed — 

(a) to preclude the Municipality of Calcutta, Madras or Bombay 
or the Trustees of the Port of Bombay or Iwachi, or the 
Commissioners for making improvements in the Port of 
Calcutta, or any like body hereafter created for the Port of 
Madras or the Commissioners for the Port of Rangoon, from 
exercising the borrowing powers conferred on them by any 
special enactment ^ now or hereafter in force ; or 
{b) to preclude any other local authority from exercising the 
borrowing power (if any) conferred on it by any 'sucli enact- 
ment with a view to raising money for any purpose other than 
the carrying out of works ; or 

(c) to affect the power conferred on any local authority by any 
such enactment to charge its funds by guaranteeing the pay- 
ment of interest on money to be applied to any purpose to 
which the funds of the Icoal authority can legally be applied. 
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(Mote). 

Legiilative ohanget. 

In olauBe {a) of the proviso to 8. 8 after the words Fort of Bombay " the 
words “ or Karachi ” were inserted by S. 3, Aot V of 1907. 

In the same clause after the words *' Fore of Madt-as” the words *' or the 
CommisBionere for the Port of Rangoon ” were iiiaortod by Aot I of 
1906. 

The words **or (c) to affect — applied” after clause {b) of the proviso to this 
section were inserted by the Local Authorities Loan Act (1879), Amend- 
ment Aot, 1886 (XV of 1886). M 

9. The Secretary of State in Council shall ha entitled to the remedy 

mentioned in Section 6 for the recovery of any 

Application of Act money lent by him to any local authority before the 
to loans existing pre- , i. n ^ i i i • ' i 

vious to the fifth of htth day of September Ih/i, and the interest due ^n 

September 1871. such money ; and tlie (joveriior-Ceneral in Council or 

the Local Government may declare that any person 

who before tlie said fifth day of September 1871, has lout money to any 

local authority shall be entitled to the said remedy for the recovery of 

such money, or of the interest duo thereon. 

Special enact men f 

Special enactment . 

As to — 

(1) the Municipality of Calcutta, see Chap. X of the Calcutta Municipal Act, 

1899 (Ben. Aot 111 of 1899). 

(2) City of Bombay, see City of Bombay Municipal Act, 1888 (111 of 1868), 

Ss. lOfi—llO. 

(3) City nf ]\Iadras, see Madras City Municipal Act, 1904 (Mad. Act III of 

1904), Chap. Vlll. 

(1) Furl, of Bombay, .sue Hmiba) Fort Trust Aot, 1879 (Bohi. Act VI of 1H79), 
Rh. 40-42. 

(5) Port of Karachi, see the Karachi Port Trust Act, iHrtO (Bom. Act VI of 

1886>. 

(6) Calcutta Fort Commissioners, see Calcutta Port Act, 1890 (Ben. Act 111 

of 1890). Ss. 18—27. 

(7) Port of Madras, see Madras I’ort Trust Aot, 1905 (Mad. Aot II of 1905), 

Chap. VII 

(8) Fort of Rangoon, see the Rangoon Fort Act, 1905 (Burma Act IV of 1905), 

Chap. VI. N 
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THE 

AGRICULTURISTS’ LOANS ACT, 1884. 

(ACT XII OP 18841) 

(Passed on the 24th July, 1884) 

HISTORICAL MEMOIR. 


Years. 

No. 
of Act. 

Name of Act. 

How afieoted. 

1879 

X 

Northeru India Takkavi Act 

Rep. by Act XII of 1884 

1880 

XV 

Bombay Revenue Jurisdiction Act. 

• 

Rep. in part by Act XII of 
1884 

1884 

XII 

Agriculturists’ Loans Act. 

Amended, Act VllI of 1906, 


S. 6 


An Act to amend ^nd provide for the extension of the Northern India 
Takkavi Act, 1879. 


Whereas it is expedient to amend the Northern 
Preamble. X of Takkavi Act, 1879, and provide for its exten- 

sion to any part of British India ; It is hereby enacted 
as follows : — 


(Notes). 

" Acf XU ot 1884.*’ 

(1; Statement of Objects and Reasons. 

For , see Gazette of India, 18S4. Pc. V, p. 2. JL 

(2) Proceedings' in Conneil. 

For , see Oazdtte of India, Supplement, pp. 41, lG5and 1130. B 


Short title. 

Commencement. 
Local extent. 


1. (1^ This Act may be called the Agriculturists’ 
Loans Act, 1884 ; and 

(2) It shall come into force on the first day of 
August, 1884. 

2. (1) This section and section 3 extend to the 
whole of British Ind\a. 


(2) The rest of this Act extends in the first instance only to the terri- 
tories respectively administered by the Governor of Bombay in Council, 
the Lieutenant-Governors of the North-Western Provinces and the Punjab, 
and the Ohjef Commissioners of Oudb, the Central Provinces, Assam and 
Ajmere. 
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(3) But any other Local Government may, from time to time, by 
notification in the oihoial Gaz^ette, extend the rest of this Act to the whole 
, or any part of the territories under its administration 

(NoteB}i 

/.— '* Local Qoverament Admlnfstrailon . ” 

(1) lot extended. 

Act XII of 1884 has by Dotiiioaiion boeo extended to— 

The Lower Provinoe of Bengal . . See Calcutta Gazette, 1885, Ft. 1. p. 555. 
The Madras Presidency . . Bee Fort St. George Gazette, 1886, Ft. 1, p. 138. 

The Santhal Parganas . . See Calcutta Gazette, 1885, Pc. 1, p. 905. 

The Province of Coorg . . See Coorg District Gazette, 1887, Ft. 1, p. 670. C 

(9) Places where Act has been declared to be in force. 

t The Act has been declared in force in the whole of Upper Burma (except the 
Shan States) by the Burma Laws Act, 1898 (XIll of 1898). S. 9 of 
the Act was previously declared in force by Notification under 3. 5 of’ 
the Scheduled Districts Act, 1874 (XiV of 1874), see Burma Gazette, 
1896, Pc. 1, p. 112, and under that suction, Ss. 4, 5 and 6 of ihe Act 
were extended there, see ibid, p. 121. C-1 

It has been declared in force in the Angul District by Notification under S. 3 
(2) of the Angul District Regulations, 1894, see Calcutta Gazette, 1896 
Po. 1, p. 1231. ' D 

3. (1) On and from the day on which this Act comes into force, the 

X of 1879. ^ Northern India Takkavi Act, 1879, and sections 4 and 

XV of 1880. i879,^and”sect?onfl^^^ 0 of the Bombay Revenue Jurisdiction Act, 1880, 

and 5 of Act XV of shall, except as regards the recovery of advances made 
before this Act comes into forco and of the interest 
thereon, be repealed. 

(2) All rules made under those Acts shall be deemed to he made 
under this Act. 

4. (l) The Local Government may, from time to time, subject to the 

Power for Locil of the Governor-General in CouncU, make rules^ 

Govornmenttomake as to loans to he made to owners and occupiers of 
arable land .for the relief of distress, the purchase of 
seed or cattle or any other purpose not specified in the Land Improvement 
XIX of 1883, Loans Act, 1883, but connected with agricultural objects. 

(2) All such rules shall be published in the local official Gazette. 
(Notes). 

Legizlstlve Changes. < 

lu section 4 (1) the words "subject to the controV* were substituted for the words 
with the previous sauotiou”— see S. 6 of the Laud Improvemeut aud 
Agriculturists’ Loans (Ameudmeut) Aot, 1903 (VIII of 1906). E 

/.— 'TAe Local Qovernment» . rules. ” 

1. Ajmere-Merwara. 

Roles onder this Power. 

For— see Ajmere Rules and Orders. 


F 
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The Local Government — rules (Cow/iwM«?d). 

2. - Andaman and Nicobar Islands. 

Rules under this Power. 

For-— see Aodamau and Nioobar Gazette, 1907, Pi. 1, p. 186 O 

3. — Assam. 

Rules under this power. 

For — see Assam Gazette, 1.S9H, Pt. II, p. 244. H 

4. — Bengal. * 

Rules under this power. 

For— see Caloutta Gazette, 1908, Pc. 1, p, 660. 1 

5. — Bombay. 

Rules under this power. 

For— see Bombay List of Local Rules aod Orders, Bombay Gazette, 1900, l^t. 


1, pp. 967. 1898; ibid, 1901, Pt. 1, p. 1366. J 

6.— Burma. 

Rules under this power. 

For see Burma Gazette, 1907, Pt. 1, p. 1021. K 

7.- Central Provinces. 

Rules under this power. 

For see Central Provinces Gazette. 1908. Pt. 3, p. 563. L 

8.— Coorg. 

Rules under this power. 

For —see Coorg District Gazette, 1908, Pt. 1, p. 74. M 

9.— Madras. 

Rules under this power. 

For see Port St. George Gazette, 1897, Pt. 1, p. 1322. N 

10.— United Provinces of Agra and Oudh. 

Rules under this power.. 

For — — see United Provinces List of Local Rules and Orders. 0 

. 11.— Punjab. 

Rules under the Aouiuultdrists’ Loans Act, 1884. 

1. Officers who may grant loans. 


Within the liuiiis of tho funds allutiod to iihezxi for the purpose the following 

otliccrs are umpowcr.id to grain, luans : — Tahsildars up to Rs. 100 

fur cattle and Us. 20 for seed. 

Assistant and Extra Assisiaut Commissioners up to Rs. 300. 

^ Qplleotors without limit. 

Oilioers subordinate to the Collector will exc^ruisb these p owers only when per- 
mitted to do so by tho Collector. 

The limits apply to the am^uAts which may be granted in any individual case. 

CommissJuiietb may, on the recommendation of the Collector, invest 
selected Naib-Tahsildars with the powers ot a Tahsiidar, and selected 
Tabsildars with the powets of an Extra Assistant Commissioner as 
* regards the granting of loans. 


60 
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I .— The Local Govern meni. . rates **^[GoYicludkd) 

1 1 .—Punjab— (Conciiidfid). 

«Iri time of famine it ina) be necessary to enlarge the powers of the offioers 
named, and this may be done by the Commissioner, sabjeot to a re- 
port to the Financial Oomaiishiouer. P 

2. Interest. 

(i) Interest will be charged at the rate of 6^ per cent, per annum, unless the 

Local Government has, by special order, sanctioned a lower of in- 
terest. 

(ii) Penal interest will not be charged on instalments which have been sus- 

pended by order of competent authority, but in other cases will ordi- 
rjarily bo charged at Gj: per cent, per annum, simple interest, on the 
total of the overdue instalment, whoa the delay exceeds fifteen days. 
Compound interest will in no oase be cnarged, aud tho Collector may 
remit or reduce the penal interest when he is satisfied that the failure 
is due to the inability to pay or thal- tho levy of such interest would 
be productive of hardship. Q 

3. Security. 

Thu officer making the grant may at his disorutiou require the grantee to pro- 
duce some person who will become surety for the re-payment of tho 
loan with interest, where charged. R 

Security. 

The borrower should be required to sign on the order of payment an agreement 
in a form presonbud, and '^iiould be given a copy of this agreumont. S 

5. Dates of paymeot of instalments. 

The dates for payment of iusialmoui>s should usually be th ' dates fixed for the 
payiiiciit at each harvest ul thu first insi.almunt of the land revenue. T 

f). Inspection of works. 

All works fur which advances aru made by iiista'meutjs should be inspected aud 
reported on or before, each instalment subsequent to tho first is paid. 
In the case of all such works no instalment subsequent to the first 
should bo paid until a uompotoni officer is satisfied that the loan is 
being properly applied. U 

7. Suspension. 

Instalments may be suspended by ordi.r and at tho discretion of the Cvdlector 
on proof of tailure of crops or other exeeptioual calamity. The Collec- 
tor should report the suspension to the CornmiMsioner, who should 
satisfy himsuli as to ibo p.-'ipriciy of tho action taken, and may, if 
necessary, cancel or modify tbe Collector's order. In all cases formal 
orders of suspension should be recorded. V 

3. RemlBsion. 

When any portion of a loan under these rules is found to bo irrooijver>lolo, or 
when from any special caueo it appears that the loan ought not to be 
recovered, a special report should bu made to tho Commissioner of the 
division, who has power to grant remission up to a limit of Hs. 500 in 
any one case, li thti amount proposed tor rumissiiu exceeds 
Kn. 500, the Commisriiuiier has power to sanction remissions without 
limit. W 

(See Punjab Government Notificaiiou No. 285, dated 13th August, *1910). 
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8. Every loan made in accordanco with such rules, all interests (if 
Recovery of loans, chargeable thereon, and costs (if any) incurred in 

making or recovering the same, shall, when they become 
duo, be recoverable ^ from the nerson to whom the loan was made, or from 
any person who has become surety for the re-payment thereof, as if they 
wore arrears of land-revenue or costs incurred in recovering the same due 
by the person to whom the loan was made or by his surety. 

(Notes). • 

Every loan — recoverable. " 

(1) Scope of section — Takkavi advances— RecoveFy. 

(а) S. 5 of Aob XII of 1881 provide.^} that every loan made under its provisioos 

with all intere8l.s, (if any) ohargeablo thereon and the coats (if any) 
incurred in recovery the same shall bo recoverable as if they were ar];e- 
ars of land revenue. 6 G.W.N. 4H4 (486). X 

(б) Such loans were known in the Regulations and the older Acts as taUlcam. 

(Ibid). Y 

(c) Act XI of 1859 (sec. 5) and Aut VII (B.C.) of 18GS (soc. 1) made referenoe to 
takkavi as revenue within the meaning of those Acts and recoverable as 
auoh, and it would scorn that the Government could have recourse to 
, those Acta for reoovory of takkavi advances. (Ibid). Z 

(2) Mortgage-- Public Demands Recovery Act (Yll of 1880, and 1 of i89St B.C.), 
effect of sale under—Priority 

Where a property, which was hypothecated to Govornmont under Aot XII of 
1884 by Defendant No. I, was sold in exocuMon of a certificate under 
tho Public Dernaoda Recovery Acr and purchaaod by Defendant No. 8, 
and aubsoquontly I’laintilT brought a suit to enforoe a mortgage of the 
said property on a bond executed by Defendant No. I, 

HeZd— That Plaintif! was eniitlod i.o obtain a dec-roe and thar Defendant No. 3 
did not acquire by the purchase anything but tho judgment debtor’s 
right, title and interest in thii property at the date of the sorvioe of 
notice under 8. 10 of the Public Demands Recovery Aot. 6 G.W.N. 
485. A 

(3) Sale of house in default of payment of takkavi advance— Effect of prior in- 
cumbrance. 

Where a house on which there existed a prior incumbrance was sold for default 
in payment of a takkavi advance made by Government on tho security 
of the house, held that, such sale oould not avoid the prior incum- 
brance. 22 A. 321 = 20 A.W.N. 87. B 

(4) Ex-proprietary tenants mortgaging trees to Government for takkavi advances 
— Relinquishment of their rights to zemindar— Right of Governraant. 

Kx-proprietary tenants who have taken takkavi advances from Government by 
hypothecating certain trees existing on their holding, oannot, by re- 
linquishing the holding to the zemindar defeat the interests of Govern- 
ment under the hypothecation. If the loan is not paid and tho trees 
are sold to a third person the purchaser’s right oannot be defeated by 
such relinquishment. 26 A. 540=A.W.N. (1904), 101 = 1 A.L.J. 261. 

• (24 A. 638, F.). Q 
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6. When a loan is mado under this Act to the members of a village 
community or to any other persons on such terms 

botto2L°LiionR severally bound to the 

tbcmsoIvoR. Government for the payment of the whole amount 

payable in respect thereof, and a statement showing 
the portion of that amount which as among tliomselves each is bound to 
contribute is entered upon the order granting the loan and is signed, 
marked, or sealed by each of .them or his agent duly authorized in this 
behalf and by the officer making the order, that statement shall be 
conclusive evidence of the portion of that amount which as among them- 
selves each of those persons is bound to contribute. 
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THE LAND IMPEOVExMENT LOANS ACT, 1883. 
(ACT XIX OF 18831). 


[Passed on the 12th October, 1883), 

HISTORICAL memoir. 


Yoars. 

No. 

of Act. 

! 

Name of Aot. | 

How affected. 

1871 

XXVI 

1 Land improvement ... | 

Bep. Act XIX of 1883. 

1876 

XXI 

Amending Act XXVI of 1871 ... | 

j Do. • 

1883 

XIX 

i 

The Land Improvement Loans ... 

Rep. in part, Act XII of 
1891. 

... 

... 

• 

1 Amended, Act XVII of 1899, 

j 

• 


1 

I 

1 „ Act VIII of 1906 


Ad Act to coDsoudaio and araend the law relating to loans of money 
by the Government for agricultural improvements . 
Whereas it is expedient to consolidate and amend the law relating 
to loans of money by the Government tor agricultural improvements ; It 
is hereby enacted as follows : — 

(Notes). 

I.— -Mcr XIX of 1883,*' 

(1) Statement of Objects and Reasons. 

For the— see Gazette of India, 1882, Pfc. V, p. 954 ; A 

(2) Report of the Select Committee. 

For— see Gazette of India, 1883, Supplement, p. 1296. B 

. (3) Proceedings in Council. 

For—, see Gazette of India, 1S82. supplement, pp. 1191 and 1G97 ; Gazette of 
India, 1888, supplement, p. 2071. C 


* ^ Agricultural improvements, ’ ’ 

(4) Instruments exempted from stamp duty. 

Instruments executed by persons taking loans, or by their suretii s, as security 
for the re-payment of such loans, are exempted from stamp-duty— see 
The Indian Stamp Aot, 1899, Sch. I, Art. 40, Exemption (1), and 
Notification under S. 9, General Statutory Rules and Orders and S. 2 
(2) of this Aot. D 


Short title^ 


1 . (1) This Act may be called the Land Improve- 
ment Loans Act, 1883. 
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(2) It extends to the whole of British India, but shall not come into 

force in any part of British India until such date as 

Local extent, the Local Government, ***** may, by 
ommehcement. , , -i.* 

notification m the local omcial Gazette, appoint in 

this behalf.^ 


(Notes). 


LegUlatiYC changes. 

In section (1), sub-section <2), the words **with the previous santition of the 
Govoruor-Geuerariii Council” were repealed by S. 2 of the Land 
Improvement and Agriculturists* Loans (Amendment) Aot, 1906 (VIII 


of 1906). 

I— ** But shall not come 
(1) Act XIX of 1883 came into force — 

(i) The Lower Provinces of Bengal 
* from Ist December, 1884. 

(ii) The Punjab from 1st June, 

1885. 

(iii) Lower Burma from 19th Sep- 
tember, 1885. 

(iv) The Central Provinces, see 
Notification of 9tli February, 
1899. 

(v) The Madras Presidency from 
Ist JuJy, 1886. 

(vi) The Bombay Propidoncy (ex- 
cept Aden and Perim) from let 
April 1886. 

(vii) The Province of Agra, from 
Ist January, 1886. 

(viii) Oudh from Ist January, 

1886. 

(ix) Coorg from Ist January, 1887 

(x) A^fsam from Ist Junp, 1891. ... 


E 

Into force In this behalf . " 

in. 


B Calcutta Gazette 

1834, Pt. 1, p. 1137 

Punjab 

1885, Pt. 1, p. 378 

Burma 

1885, Pt. 1, p. 306 

Central 

Provinces ,, 

1899, Pt. in, 30. 

Fort 

St. George. ,, 

1886, Pt. 1, p. 547 

Bombay 

Government 

188G. Pt. 1. D. 200. 

N.W.P. and Oudh 

Gazette, 

1H85, Pt. 1, p. 529 

Oudh 

1886, Pt. 1, p. 541 

Coorg District 

1887, Pt. 1, p. 668 

Assam , 

1891, Pt. II, p. 193 F 


(2) Act extended. 


It has been extended by Notification under Section 5 of the Scheduled Districts 
Aot 1874 (XIV of *1874) to Ajmere-Morwara^See Gazette of India, . 
1886, Pt. IT, p. 157. F-1 

It has been extended to the Angul District by Notification under Section 6 of 
the Angul District Regulation, 1894 (1 of 1894) — see Calcutta Gazette, 
1907, Pt. 1. p. 2077. G 

(3) Aot declared to be in force. * ^ ^ 

It has been declared in force in - 


the Sauihal Parganas by the Banthal Parganas Settlement Regulation, 1872 
(III of 1872 8. 3 as amended by the Santhal Parganas Justice and 
Laws Regulation, 1H99 (III of J899). 

Upper Burma gt-ripi ally (except the Shan Sts tea) by the Upper Burma Laws 
Aot, 1886 (XX of 1886), S. (> ; see the Burma Laws Act, 1898 (XIII of 
1898). . H 
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2. (l) The Land [rniirovomen*; Act, lB7i, and Act XXI of 1876 

(An AcC to amend the Land Improvement Act, XXVI 

Acts XXVI of 1871 of ’1871), shall, except as regaids the recovery of 
and XXI of 1876 ^ i l t 1.1 • v . • . r * 1 

repealed. advances, made before this Act comes into force and 

costs incurred by tlio Government in respect of such 

advances, be repealed. 

(2) When in any Act, Kegulation or Notification passed or issued 
before this Act comes into force, reference is made to either of those Acts, 
the reference shall, so far as may be laacticable, be read as applying to 
this Act or the corresponding part of this Act. 

3. In this Act, “ Collector ” moans the Collector of Land-iiovonue of 
a district, or the Deputy Commissioner, or any ollicer 
empowered by the Local Government by name or by 
virtue of his oflice to discharge the functions of a 
Collector ^ under this Act. 

(Motes). 

/ --••Collector, 

(1) Collector— Meaning. 

, "CollFCtor” i-hall mua.Li, in a Pri*aidenpy-H)\vii, tho Colloot.or of Calcutta, 
Madrniu or Bombay, aw in.ty bo, .and elsewhoro the chief ofdcer 

in chfirgo of t.ho rnvftnue-admiiiiscratioii of a di6i.ri.L't. [S. 3 (10), 
Gflnoial Ciauseti A^ f., 18't7.] 1 

(2) Officer empowered in Sind. 

For Roe Bombay Gazette, lUOI, Pt 1, p 10'J4. J 

4. (1) Subject to such rules as may be made under section 10, loans 

may be granted under this Act, by such officer as may, 
Purposes for which from time to time, be empowered in this behalf by 
under™hia'^Act.**^*^^°^ ^he Local Governnioiit, for the purpose of making any 
improvement, to any person having a right to make 
that improvement, or, witli the consent of that person, to any other person. 

(2) “ Improvement ” moans any work which adds to tho lotting value 
of land, and includes the following, namoW : — 

(а) the construction of wells, tanks and other works for tho storage, 

supply or distribution of water for the purjiuses of agriculture, 
or for tho use of inoii and cattle employed in agriculture ; 

(б) the preparation of land for irrigation , 

1 I 

(c) the drainage, ro-clamatioii from rivers or other waters, or 

protection from floods or from erosion or other damage by 
water, of land used for agricultural purposes oj* waste-land 
which is culturable ; 

(d) the reclamation, clearance, onclosiirc or permanent improve- 
• ment of land for agricultural purposes ; 

Gi A 


“Collector” de- 
fined. 
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(c) the renewal or reconstruction of any of the foregoing works, or 
alterations therein or additions thereto ; and * 

//) such other works as the Local Government, * * 

*, may, from time to time, by notification in 
the local oiliQial Gazette, declare to be improvements for the 
purposes of this Act. 

(Note). 

LegUlatlve Changes. 

In section 4, sub-section (2); Clause (/), the words ** with the previous sanotion 
of the Governor- General in Council were repealed by the Land Im- 
provement and Agriculturists’ Ijoaus (Amendment) Act, 1906 (VIII of 
1906), S. 2. K 

5. (l) When an application for a loan is made under this Act, the 
Mode of dealing to whom the application is made may, if it is, 

with applications for in his opinion, expedient that public notice be given of 
the application, publish a notice, in such manner as the 
Local Government ^ may, from time to time, direct, calling upon all per- 
sons objecting to the loan to appear before him at a time and place fixed 
therein and submit their objections. 

(2) The officer shall consider every objection submitted under sub- 
section (1), and make an order in writing either admitting or overruling it : 

Provided that, when the question raised by an objection is, in the 
opinion of the officer, one of such a nature that it cannot be satisfactorily 
decided except by a Civil Court, he shall postpone his proceedings on the 
application until the question has been so decided. 

(Notes). 

“ Notice Local QovernmenL ' ' 


I. —Bombay. 

Notification directing the manner in which noticcB issued under the section shall 
be published. 

Notification No. ICUl-B, dated 3rd Marob, 18H6, Bombay Government 
Gazette, 1886. Pt. I, p. 204 ; see also Bombay List of Local Buies 
and Orders. L 

fi 

II. — Burma. 

Notifications making such direction. 

Por , see Burma Laws List, Kd., 1897, p. 175. M 


6. (1) Fivory loan granted under this Act shall bo made re-payable by 
instalments (in the form of an annuity or .otherwise) 
m^T'ono^ans^^ witliin such period from the date of the actual advance 

of the loan, or, when the loan is advanced in instal- 
ments, from the date of the advance of the last instalment actually paid 
as may, from time to time, be fixed by the rules made under this Act. 


(2) The period fixed as aforesaid shall not ordinarily exceed thirty -five 


years. 
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(3) The Local Government * , in making 

* * the rules fixing the period, shall, in considering whether 

the period should extend to thirty-five years, or whether it should .lOxtend 
beyond thirty-five years, have regard to the durability of the work for the 
purpose of which the loan is granted, and to the expediency of the cost of 
the work being paid by tiio generation of persons who will immediately 
benefit by the work. 

. (Notes). 

LegiBlatIve changes. 

(i) Tho words from the date of the advance of the last instalment actually 

•paid'' were Bubstitur.od for tho word ** from the date of the actual 
advance of the last iostalment’* by S. 2 of the Land Improvement 
Loans (Amendment) Aot, 1899 fXVIII of 1899). They are by that 
enactment to be deemed to have been substituted with elleot from the 
oommenoemont of Act XIX of 1883. 

(ii) In S. 6, ttUb-S. (3) of this Act the words ** and Governor- General in Coun- 

cil ’* and the words ** and sanctioning ” were omitted by S. 3 of the 
Land Improvement and Agrioulturisib* Loans (Amendment) Act, 1906 
(VIII of 1906). N 

7. (I) Subject to such rules as may be made under section 10, all 
, loans granted under this Act, all interest (if any) 

chargeable (thereon) and costs (if any) incurred in 
making tho same, shall, when they become due, be 
recoverable by the Collector in all or any of tho following modes, namely : — 

(a) from tho borrower — as if they were arrears of land -revenue duo 

by him ; 

(b) from his surety (if any) — as if they were arrears of land-revenue 

due by him ; 

(c) out of the land for the benefit of which the loan has been 

granted — as if they wore arrears of land-revenue due in res- 
pect of that land ; 

(d) out of tho property comprised in the collateral security (if any) 

— according to the procedure for tho realization of land-revenue 
by the sale of immoveable property other than tho land on 
•which that revenue is due : 

Provided that no proceeding in respect of any land under clause 
(c) shall affect any interest in that land which existed before tho date of 
the O’ader granting the loan, other than the interest of tho borrower, and 
of mortgagees of, or persons having charges on, that interest, and, where 
the loan is granted under section 4 with the consent of another person, 
the interest of that person, and of mortgagees of, or persons having 
charges on, that interest. 

(2) When any sum due on account of any such loan, interest or costs 
is paid to Ihe Collector by a surety, or an owner of property comprised in 
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any collafcoral security, or is recovered under sub-section (1) by the 
Collector from a surety or out of any such property, the Collector shall, 
on the, application of the surety or the owner of that property (as the case 
may be), recover that sum on his behalf from the borrower, or out of the 
land for tlie benefit of .which the loan liis been granted, in manner 
provided l)y sub-section (l). 

(3) It shall ho ill the discretion of a Collector acting under this section 
to determine the order in which he will resort to the various modes of 
recovery permitted by it. 

(Notes). 

Recovery of Joans ^ " 

Revenue Recovery Act (II of 1864), S. 42, applicability of, to sales under the Land 
^ Improvement Loans Act. 

(n) The provisions of S. 42 of the M.idras Rovonue Recovery Act do not apply 
to sal»*R for recovery of loans under Act XIX of 18S3 ; so, when the 
borrower's patr.a i,ind is sold under the provisions of S. 7. cl. 1 (a) of 
the Tjjiirl Tmprovf moufi Loans Act fXIX of 1883), the purcha.ser at 
t,ho sale dors not. t.ake fn o of encumbrances as ho would do under 
the provisions of S 42 of Act II of ISO! in tho case of a sale for 

arrears «.( laiitl rev -.una. ^7 M. '131, R\ 25 M. 572. 0 

• 

(b) In the old Abkan Ac?- it w.is provided that, n CJoliector could proceed for 

the rr c' Vf'ry of abkari arn ars duo in like inanniT as for the recovery of 
arrears of lurid revenue, while in the Land impriivement Loans Act, 
if. is lari down that arrears shall bo rooovoranle from the borrower as 
if ih’ y wore arroLr}? of land rovonue due b> him. 25 M. 572 (575). P 

(c) The District Jud«: •. vv.»‘. f»f opinion that. i.h»> deohsioii in 7 M. 434 led the 

Legislature to alter the form of w ^rcls used in oases where it was 
int'-nded that .iclion should be taken under Act II of 1804 to recover 
atroars ol.ht r D.an land reveiiiif. This decision, however, cannot have 
in aiiv w.u' inlluciiocd the Li gislat.ure in enacting S. 7 of Act XIX of 
i88.1, for It wiU be found that the Act received the assent of the 
Oovernor-Goneral on the lltb October, 18H3, while the judgment 
r'^ported at 7 M. 434 was not delivered till the following March. 25 M. 
572 1075). * Q 

8. A written ordc'v under tl\o liand of iin officer empowered to make 
loans under this Act granting a loan to, or with the 
Order granting fjonsent of, a nersoii mentioned therein, for* the purpose 
certain points. of carrying out a work described therein, for the bene- 

fit of land specified therein, shall, for the purposes of 
this Act, be conclusive evidoncf — * 

(a) that the work described is an improvement within the meaning 
of tliis Act ; 

(h) that the person mentioned had at the date of the order a right 
to make such an improvement ; and 

(c) that the improvement is one benefiting the land specified. 
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9. When a loan is made under this Act to the members of a village- 

community or to any other persons on such terms 

Liability of joint that all of them are jointly and severally bound* to the 
borrowers as among „ , ‘ ^ , 

themselves. Government for the payment of the whole amount 

payable in respect thereof, and a statement showing 
the portion of that amount which as among themselves each is bound to 
contribute is entered upon the order granting the loan and is signed by 
each of them and by the officer making the order, that statement shall be 
conclusive evidence of the portion of that amount which as among them- 
selves each of those persons is bound to contribute. 

10. The Local Government, subject to the control of the Governor 

General in Council, may, from time to time, by notifi- 
rul^s^^*^ cation in the local official Gazette, make rules ^ con- 

sistent with this Act to provide for the following 
matters, namely ; — 

(a) the manner of njaking applications for loans ; 

{b) the officers by whom loans may be granted ; 

(c) the manner of conducting inquiries relative to applications for 

loans and the powers to be exercised by officers conducting 
those ii^quiries ; 

(d) the nature of the security to be taken for the due application 
and re-payment of llie money, the rate of interest at which, 
and the conditions under which, loans may be granted, and 
the manner and time of granting loans ; 

(^?) the inspection of works for which loans have been granted ; 

(/) the instalments by which, and the mode in which, loans, the 
interest to be charged on them and the costs incurred in the 
making thereof, shall be paid ; 

({/) the manner of keeping and auditing the accounts of the expendi- 
ture of loans and of the payments made in respect of the 
same ; and " 

{h) all other matters pertaining to the working of the Act. 

(Note). 


Legislative changes. 

Th-i words “ subject to the control ” were substituted for tho words ** with Iho 
previous sanction ” by 8. 4 of the Land Improvement and Agrioul- 
turiats* Loans (Amendment) Act, 190G (8 of 1906). R 

The Locai Government Rules,** 


I .“-A jmere-Merwara. 

Notlflcation making such rules. 

yor— — , see Ajmere Buies and Orders, Ga/.otte of India, 1908, Pt. 11, p. 531. 8 
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Act XIX or 1883 (the land impkovement loans act). [S. 10 


The Local Government — rules 

2. — Assam. 

Notific&tiooB making such ruies. 

For , see Assam list of Local Rules and Orders, Ed. 1893, pp. 191 and 199. T 

3. — Bengal. 

Notification making auch rales. 

For——, see Bengal Lisl of Local Statutory Rules and Orders, Calcutta 


Gazette, 1908, Pt. 1, pp. 646—561. ‘ U 

4. — Bombay. 

Notifications making such rules. 

For , see Bombay List of Local Rules and Orders and Bombay Government 

Gazette, 1900, Pt. 1, p. 967, and Ibid, p. 1898. Y 

5. — Burma. 

Notifications making such rules. 

For , see Burma Gazette, 1907, Pt. 1, p. 1016. W 

6.— Central Provinces. 

Notifications making such rules. 

For , see Central Provinces Gazette, 1908, Pt. 1, p. 566. X 

7.— Coorg. 

Notification making such rules. • 

For . see Coorg District Gazette, 1908, Pt. 1, p. 461. Y 

8— 'Madras. 

Notifications making such rules. 

For , see Madras List of Local Rules and Orders. 


For rules made by tbe Government of Madras, combined with rules under S. 4 
of the Agriculturists* Loans Act, 1884 (XII of 1884), see Fort St. 
George Gazette, 1897, Pt. 1, p. 1332. Z 

9. United Provinces and Oudh. 

Notifications making such rules. 

For see United Provinces, List of Local Rules and Orders. A-B 

10.— Punjab. 

Rules under the land improvement loans act, 1883. 

1. Officers who may grant loans. . 

Within the limits of the funds allotted to them for the purpose the following 
oHloors are empowered to grant loans ; — 

Assistant and Extra Assistant Commissioners. ... up to Rs. 500 
Collectors . . ... ... up to Rs. 1,000 

Commissioners ... ... ... up to Rs. *^,000 

Financial Commissioner without limit. 

Ofiicers suborduiaie to the Collector will exercise those powers only when per- 
mitted to do so by the Collector. 

The limits apply to the amounts which may be granted in any individual case. 
Commissioners may, on the recommendation of the Collector, invest 
selected. Tahsildars with the powers of an Extra Assistant Commission- 
er as regards the granting of loans. " 



8. 10] Aot XIX of 1888 (iHB land imphovemeni loans act). 9 

/■— '* The Local Ooverameat — rules ’'—{CotUimied). 

10.— Punjab. — {Oontimied). 

Id time of f ami no ifc may bo Dooessary to enlarge thu pnwero of the, officers 
named, and this may bo doue by the Commisnouer, subject to a report 
to the Finaacial OommisRioner. 

2. Interest. 

(i) Interest will be charged at the rate of 6,^ per cent, per annum, nnless the 

Local Government has, by special order, sanotioned a lower rate of 
interest. 

(ii) Penal interest will not be charged on iustalments which have been suspended 

by order of competent authority, but in ocher oases will ordinarily be 
charged at 0,} per cent, per annum, simolo interest, on the total of the 
overdue instalment, when the delay exei^eds fifteen days. Compouud 
interest will in no ease bo (ftiargod, and the Collector may remit or 
reduce the penal interest wheu be is satisfied that the failure is duejto 
the inability tc pay or th.it the lew of such interest would be produc- 
tive of hardship. G 

3. Security. 

{a) When the value of 'the applicant’s interest in the laud lobe improved is 
sufficient to cover the loan, no collateral security need be required. 

(6) Wben a loan is made to the members of a village community who bind 
themselves jointly and severally as provided in S. 9 of the Aot, 
the personal security of the applicants may be accepted. It is not 
neoessaiy that all the members of the community should combine ; 
loans may be made to any suitable group of persons wbo agree to be 
jointly and severally bound. 

(c) lu all cases not covered by clause (a) or clause (6) of this rule, colla- 
teral security, cither real or personal, should be required, but move- 
able property should rarely be accepted as such seourity. D 

4. Security. 

The borrower should be required to sigu on the order of payment an agreement 
in a form prescribed, and should be given a copy of this agreement. E 

5 Dates of payment of instalments. 

The dates for payment of ingtalrnentis should usually be the dates fixed for 
the payment at each harvest of the first instalment of the land 
revenue. F 

6. Inspection of works- 

All works for which advances are made by instalments should be inspected and 
reported on before each irisUlmr'rii subsequent to the first is paid. In 
the case of all such works no instalment subsequent to the first should 
be paid until a competent officer is satisfied that the loan is being 
properly applied. G 

7. Suspension. 

Instalments may be suspended by order and at the discretion of the Collector 
on proof of failure of crops or other exceptional calamity. The Collec- 
tor should report the suspension to the Commissiorjer, who should 
satisfy himself as to the propriety of the aotion taken, and may, if 
neoesiary, oanoel or modify the Collector’s order. In all oases formal 
orders of suspension should be rroorded. H 



10 Act XIX of 1883 (I'lIK LAND IMPBOVEMENT LOANS ACT). [Ss. 10 to 12 


The Local Government — rules {Concluded), 


8. Remission. 


10 • — Pun\ah,— (Concluded ) 


* When any portion of a loan under ihese rules is found to be irrecoverable or 
when from any special cause it appears that the loan ought not to be 
recovered, a special report should bo made to the GommisBioner of the 
division, who has power to grant remission up to a limit of Rs. 500 in 
any one case. If the amount proposed for remission exceeds Bs.500, 
the Commissioner should forward the report to the Financjial Commis- 
sioner, who has power to sanction remissions without limit. 

[See Punjab Government Notification No. 284, dated 13th August, 1910.] 1 


Exemption of im> 
provements from 
assessment to laud- 
revenue. 


11. When land is improved with tho aid of a loan 
granted under this Act, the increase in value derived 
from tho impro^irement shall not be taken into account 
in revising the assessment of land-revenue on the 
land : 


Provided as follows : — 

(1) where the improvement consists ot the reclamation of waste- 

land, or irrigation of land assessed at unirrigatod rates, the 
increase may be so taken into account after tho expiration of 
such period as may be fixed by rules to be framed by the Local 
Government ^ " * ; 

(2) nothing in this section shall entitle any person to call in ques- 
tion any assessment of land-revenue otherwise than as it might 
have been called in question if this Act had not been passed. 


LegislatiTe changes. 


(Note^ 


In the first proviso to this seotiou, the words with the approval of ihe Gover- 
nor Genera] in Council were omitted by S. 5 of the Land Improve- 
ment and Agriculturists* Loans (Ameudmeut) Act, 190G (Vlll of 
1906). J 


Rules. 


Rules Local Government, ’* 


For such for — 


(1) AjmerO'Merwara, see A jm^ero Rules and Orders ; K 

(2) Bengal (in conjunction with S. 10), sen Bung.il IjisL of Local Statutory 

Rules and Orders. Calcutta Gazette, 190S, Pi . 1, pp 5*16, 554; L 

(3) Burma (ditto) Burma (jazetic, 1907, P«. I, p. 1016; Ifl 

(4) United I’rovinces of Agra and Oudh, United Provinces List of Local Rules 

and Orders. N 

(» f 

12. (Amendment of .\ct 111 of 1877) — Eep. by the Indian Kegistra- 
tion Act, 1908 (XVI of 1908). 
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THE INDIAN SLAVERY ACT, 1843 L 

(Act V OP 1843.) 


Year. 


No. 
of Act. 


[Passed! on the 7th April, 1843.] 

HI8TORICAL MEMOIR. 

Name of Act. IIow alleoted. 


1843 Slavery Rep. iu part, Acr XVI of 1874. 

An Act for doclarini^ and amending the Law regarding the conditibn 
of Slavery ^ within the Territories of the East India Company. 

(Notes). 

The Indian Slavery Act, 1843. 

(1) Short title. 

“ The Indian Slavery Act^ 1843.’* See the Indian Short Titles Act, 1837 (XIV 
of 1897). A 

Places where Act has been declared to be in force. 

This Act has been declared by the Laws Local Extent Act, 1874 (XVI of 1874), 
B. 3, to be in force in the whole of Hritisb India except, as regards the 
Scheduled Districts. 

It has been declared in force in — 

Upper Burma generally (except the Shan States) by the Burma Laws Act, 
1893 (XllI of 1898), S. 4 (1) and Soh. 1. 
the Santhal Farpanai? by the Santhal Parganaa Settlement Regulation (III of 
1872), S. 3, as amended by Regulation III of 1809, S.3. 
ill the Chittagong Hill Tracts by the Chittagong Hill Tracts Regulation, 1900 
(I of 1900). 

* It has been declared, by notification under S. 3 (a) of the Scheduled Districts 
• Act, 1874 (XIV of 1874), to be in force in the following Scheduled 
Districts, namely : — 

Sindh ... ... Sdfi tie rf India, 1860, Pt. I, p. 672. 

Aden ... ... ... 1879, Pt. I, p. 434. 

West Jalpaiguri, the .Western 
Dvars, the Western hills of 
Darjiling, the Darjiling Tarai 
and the Danson Sub-division of 

Ae D&rjiling District. ... 1881, Pt. I, p. 74. 

The Districts of Hazaribagh, 

Lohardaga (now the Ranchi Dis*. 
triot, see Calcutta Gazette 1899, 

Pt. I, p. 41), and Manbhum and 
Pargana Dhalbbum and the 
Kolban in the district of Bing- 
bhum. 


1881, Pt. I. y. 604 
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Act Y of 1848 (the Indian slavery act). 


“ The Indian Slavery Act, 1843 '^—(Continned). 

The Porahat Estate in the Diatriot 
of Singhbum. 

The Scheduled portion of the 
Mirzapar District. 

Jaunaar Bawar. 

The Districts of Hazara, Pesha- 
war, Kohat, Bannu, Dam Ismail 
Khan and Dera Ghazi Khan. 

{Portions of the Districts of 
Hazara^ lianmi^ Dera Ismail 
Khan and Dera Ghazi Khan 
and the Districts of Peshawar 
and Kohat note from the North 
ll'tJst Frontier Province, see 
Gazette of India, 1901, PL I, 
p. Ho7, and VoL I. ibid, 190:1 
Pt. I. p. 57t ) ; bnt its application 
has been barred in that pait of 
the Hazira District knowyi as 
Upper Tanawal, by the Hazara 
(Upper Tanaioal) Beyulatmi {II 
of 1900 S. 5). ... ... „ 18815, Pi, 1, p. 48 

The District of Lahaul ... ,, 1886, Pt. 1, p. 30 L 

The Scheduled Districts of the 

Central Provinces ... ,, 1870, Pt, I, p. 771. 

The District of Sylhet ... ,, 1870. Pt. 1, p. 631. 

The Districts of Kamrup, Kau- 
goDK, Darrang, Sibsagar, 

Lakhimpur, Goalpara (excluding 

the Eastern Dvars) and Cachar ^ 

(excluding the North Cachar 

Hills). ... ... „ 1878. Pt. I. p. 633 

The Garo Hills, the Khasi and 
Jaintia Hills, the Naga Hills 
the North Cachar Hills in the 
Cachar District and the Eastern 

Dvars in the Goalpara District. „ 1897-Pt. I, p. 209 

The Scheduled Districts in Gan jam and Vizagapatam, see Fort. St. George 
Gazette, 1898, Pt I, p. 666, and Gazette of India 1898, Pt. I, p. 870. B 

(3) Act has been extended. 

It has been extended, by notification under S. 5 of the last mentioned Act, to 
the following Scheduled Districts namely : ^ 

The Districts of Kumaon and 

Garhwal. ... ... See Ghz- tie of India, 1876. Pt. I. p. 606. 

The Tarai of the Province of 
Agra. 


See Gazette of India 1897, Pt, 1, p. 1069 

„ 1879. Pt. I, p. 383 

1879, Pt. I, p. 382 


1876, Pt. I, p. 606 C 



3 


Act Y of 1848 (the indun slavery act). 

/. — " The Indian Slavery Act, 1843 **—{Qoncluded), 

(4) Act has been applied. 

It has been applied to — 

British Baluohistan by the Britibh Baluchistan Laws Regulation, 1890 
(I of 1890). 

The Chin Hills as regards Hill-tribes, by the Chin Hills Regulation, 1896, 
(V of 1896), S. 3. 

Tl\o Kachin Hill-tracts as regards TIill-tribos, by the Kacbin HilMribcs Regu- 
lation, 1895 (I of 1895), S. 1. . D 

(5) Remedial statute^-Conetruction. 

The Act being a remedial staiuie, must be^ so construed as to give to it the 

widest operation wbioh its language will permit. 5 C L.R. 11 (17 

P.C.) = 3 B 42‘i = 6 I, A. 137. E 

(6) Act Y of 1843- Effect. 

The eflect of Act V of 1843 is to prtjvent the erd >rcemQnt of any rights which 

would, if that Act bad not boon passed, have arisen out of the status 

of slavery. 12 B.H.C.li 156 (159). F 

(7) Intention of Legislature. 

It was tho general intention of the Legislaiurr, in passins Act V of 1843. ah 
evidenced by stetions' 2 and 3, to relieve all poisons then subject 
thereto from all disabilities arising out of ih'i staius of slavery. 
' b C.L R. n (P.c.) = 3 B. 4i-.j = r> I.A. 137. Q 

(8) Act held to apply, if in force at time of succesBion. 

Tho Aot was held to apply when it was in force at the time the succession open- 
ed alibough it was not when the emarcipation had taken place. 5 C. 
L.R 11 .PC.'.=3B 422 = 6 I.A. 137. H 


2.^**Slavery.” 

(1) Slavery defined. 

(a) Slavery is that civil rotation in which one man has absolute pow<*r over the 
life, ioitunp, aid liberty of another, li cMisuot subsist in the British 
Empire. 

(5) S a^ery is a condiiiou which admits of dt grits, and a person is treated as a 

slave if another asserts an absolute right in restrain bis personal 
liberty, and to dispose of his labour agains*. his will, unlocks that right 
is conferred by law, as in the cas^ of a parent or guardian or a jailor. 
3 N.W.P.H.C R. 146. I 

(2) Isteela— Mahomedan Law. 

(a) Istecla means the entire subduLUient of any subject of property by force of 
arms. The original right of property, tbtreforr, wbioh one may pos- 
• • Hess over another (t.e , slavery) is to bo acquired solely by Istecla and 

cannot be obtained, in the first insiauce, by purchase, donation or 
iuherilanco. Maonaghten’s Principles and Precedents of Mahometan 
Law, 

(6) Mankind i.s originally frt*f» and is not :i fi*. nil j -et of slavery except in the 

ca.^e of hitela, which obtains when a Muhoin^daii ruler subdues the 
d( minion of infidels, and makes captives of its inbabitants, both male 
* and female— J 
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Act y of 1898 (the INDUE SLAVEEY ACT). 


ESI 


(3) Hahomedan Law— Slavery. 

According to Muhomedan Law slavery is either entire or qualified, according to 
, oiroumstanoes. {Ibid). K 

(4) ibid, -Entire slaves. 

There are three descriptions of entire slaves, Mtnnlook^ or acquired, Motoroos or 
inherited, and Moirhoab or given. {Ibid), L 

(5) Qualified slaves. 

Qualified slaves are of three dcsoriplions ; the Moolcatib, the Moodubbir^ and 
the Oom-i-wuhid. "{Ibid), H 

(6) Ibid.-^Mookatib. 

A mookatib is ho between whom and his mastrr there znny have been an agree- 
ment for his rarsnm, on the conditir<n of bis paying a certain sum of 
money, either immediately, or at some future period, or by instal- 
ments. If he fulfil the condition, he will become free ; otherwise be 
will revert to his former unqualified state of bondage. In tbe mean- 
time bis master parts with tbe possession of, but not with tbe property 
in, him. Ho is not however in the interval a fit subject of sale, gift, 
pledge or hire. {Ibid). . N 

(7) Ibld.—Moodublr 

A Moodubir slave is he to whom his master has promised 'pout obit emancipa- 
tion. Such promise, howevcf, may be made absolutely or with 
limitation ; in other words, the freedom of the slave may bo ma^o to 
depend, generally on the death of his master, whenever that event 
may happen ; or it mav be made conditionally, to depend on the 
occurrence of the event within a specified period. (Ibid), 0 

(8) ibid,’—Oofn-i‘Wuiud. 

An Oo7)i~i v'ulud is a slave female who has borne a child or children to her 
master which he acknowledges as his own. She can no longer be sold. 
(Z6id). P 

(9) Ibidn^Khanazad- 

{at Under the Mahomodan Law, if a female slave should bear offspring, by any 
other than her legal lord and master whether the father be a freeman 
or slave and whether tbe slave of tbe said master or of any other per- 
son, in any of these esses, such cfTspring is subject to slavery ; and 
these are called khnnaznd, i c., born in the family — (Ibid), Q 

(6) But if the children be the' avowed and acknowledged offspring of the right- . 
ful owner, they are then free, and the mother of them, (being the 
parent of a child by her master) becomes at his decease free also. 
(lUd), R 

(c) The son of a Mabomedan by a slave girl, if acknowledged by his father, is 
entitled to inherit. (Ibid). S 

i. * * No public officer shall, 

petTOns or execution of any decroo or order of Court, or for the 

right to bis labour enforcement of any demand of rent or revenue, sell or 

cause to bo sold any person, or the right to the 
compulsory labour or services of any person, on the 
ground that such person is in a state of slavery. 



6b. 1 to 3] Act V of 1843 (the indue slaveby act). 
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(Mote). 


Legiilative changes. 

The words is hereby enacted and declared, that ’* at the oomineuoemeDt 
of 8. 1 were repealed by the Repealing Act, 1874 (XVI of 1874). T 

2. " " No rights arising out 

of an alleged property in the person and services of 
another as a slave ^ shall be enforced by any Civil or 
Criminal Court or Magistrate within the territories of 
the East India Company. 

iNotes). 

LegiBlative changes 

The words ** And it is hereby declared and enacted that” at the corximenoement 
of this section were repealed by the Repealing Act, 1874 (XVI of 
1874). *0 


Bar to enforce’ 
ment of rights aris- 
ing out of alleged 
property in person as 
a slave. 


I.— Slave. 


(1) Slave. 

A is a oieature without any rights or any statue whatsoever, who is, or 

may become the property of another as a mere chattel ; the owner 
having absolute power of disposal by sale, gift, or otherwise, even of 
life or death, over the slave without being responsible to any legal 
• authority. Per Stuart, C.J. in 2 A. 728 (725). Y 

(2) Suit barred by section -Rights derived from slave girl subsequently emanci- 

pated and married. 

A suit, brought by the heir of the master of a slave-girl, emancipated by and 
married to such master, in his life-tims, to recover, as such heir, 

her propc rcy in the hands of persons descended from her, is one 
cognizance of which is barred by this section. 12 B.H.C.R. 156. W 

* No person who may have acquired 

property by his own industry, or by the exercise of 
any art, calling or profession, or by inheritance*-*, 
assignment, gift or bequest, shall be dispossessed of 
such property or prevented from taking possession 
thereof on the ground that such person or that the 
person from whom the property may haveBbeen derived was a slave ^ . 

(Notes). 

Legislative change 

The words ** And it is hereby declared and enacted that,'’ at the oommenoe- 
ment of this section were repealed by the Bopealing Aot 1874 (XVI of 
• • 1874). X 

Section 3.^* 


3. 1 - 


Bar to dispoFsas- 
sion of property on 
ground of owner’s 
slavery. ^ 


(1) Bnooession to emancipated slave -^Mahomedan Law— IVii/s. 

S. 3 of Aot V of 1843, in effect, abrogated the Wula rule of the Muhammadan 
law, whereby the natural heirs of the emancipated slave were excluded 
by the heirs of the emanoipator. 5 G.L.B. 11 (P.C.)=d B. 422a6 
• l.A. 137. y 
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Act Y of 1843 (IHB INDIAN SIiAYBUT ACl). [Ss. 3 & 4 


Section 3 ” -{Concluded), 

A female slave had a child by her master, a Mahomedan. who affcerwarde 
* emancipated and married her. Held that, under section 3 of Act V of 

1853, her heirs were ontith^d, in preference to the heirs of her emanci- 
pator, to succeed to the share of her husband’s estate, to which she 
had, upon his death in 184*2, succeeded as his widow, the Wula rule of 
Mahomedan law notwithstanding. 5 G.L H. 11 (P0.)=3 B. 422»6 
I.A. 137. Z 

(2) Spiritual slavery of a pupil to his guru. 

The agroemoru of a Tambiran (heal of a Mutt) to become the slave ” of his 
guru could hwe no legal operation since 1843. 10 M. 375 (475). A 


2.—“ No person who . . . . inheritance . " 

Who may have acquired property by inheritance”, meaning of the expression. 

The words ** who may have acquired property by inheritance”, in this section 
must bo taken to include any person who would have acquired a title 
to property by right of inheritance, but for some obstacle arising out 
of the status of slavery. 5 O.L.R. ll (P.C.) = 3 B. 422 = 6 I.A. 137. B 


. 3.- ** The person — sieve.** 


** That the person from whom the property may have been derived was a slave,” 
scope of the expression. 

The words in S. 3 of the Act " that the person from whom the property derived 
was a slave ” mu‘4t be taken to apply not only to a person who was a 
slave at the time of h’s or her death, but a^so to any person who had 
at any time been a slave. 5 C.L.R. 11 (P.C ) = 3 B. 422 = 6 I.A. 137. C 


4. ' 

Penal o 17 o n c c 
against alleged slave. 


Any act which would be a 
penal offence if done to a free-inan shall be equally an 
offence if done to any person on the pretext of his 
being in a condition of slavery. 


(Note). 


Legislative changes. 

The words “ And it is hereby enacted that” at the commencement of 8. 4, 
were repealed by the Repealing Act, 1874 (XV^l of 1874). D 
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THE INDIAN TOLLS ACT, 1851. 

(ACT VIII OF 1851 1.) 


[Passed on the 4th July, 185L] 

HISTORICAL MEMOIR. 


Year. 


No 

of Act. 


Name of Aot. 


1851 YllI Tolls 


How afEeoted. 


Rep. in part, Act XIV of 1870. 
„ XII of 1876, 11 of 1901. 
Rep. in part, Amended and Sup- 
plemented, Aot VllI of 1888. 
Amended (locally), Aot XV of 

! 

1 1861. 

Rep. (in Bombay), Bom Aot III 
of 1876. 

Supplemented, Act VIII of 1892. 


Au Act for enabling Governmonl; to levy Tolls on Public Roads and 

Bridges. 

Whereas it is expedient to enable Government 
to levy tolls upon roads and bridges ; It is enacted as 


Preamble, 
follows : — 


(Notes). 

/.-‘Mcl VUIof I8SL*’ 

(1) Short title. 

•* The Indian Tolls Act, 1851.” Sec the ludian Short Titles Aot, 1897 (XIV of 
1897). A 

(2) Act amended. • 

Aot VIII of 1851 was amended by the Indian Tolls Aot, 1861 (XV of 1861), 
.* which is to bo read with and taken as part of it. Soo S. 1 of Act XV 

of 1861. B 

(3) Act repealed in Bombay. 

Aot VIII of 1851 has been repealed in the Presidency of Bombay by the Bombay 
• • Tolls Aot, 1875 (III of 1875). 8. 1. C 

(4) Power to extend the territorial operation of Aot VlII of 1851. 

For— see Aot XV of 1861, S. 3. D 

(5) Aot declared to be in force or extended. 

Under S. 1 of the Indian Tolls Aot, 1888 (VIII of 1888). Acts VllI of 1851 and 
the Indian Tolls Aot, 1861 (XV of 1861), are to be deemed in force 
throughout the territories administered by the Lieutenant-Covernor of 
* the Punjab on the 5lh September, 1888, and from the Slst August, 1857, 
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Act Iflll of 1851 (the INDIAN TOLLS ACT). 


/.—•‘Act VlllofISSI ’’-{Continued). 

iiLid the 24t.h March, 1864, respectively, to have booa in force in 
I he territories for the time being administered as part of the Punjab 
(which ihoQ lucladed the Disi.icis now forming the Nor>.h-West Fron- 
tier Province). 

It has been extended under S. 8 of Act XV of 1864 to Ajmer and Merwara, boo 
Gazette of India, 1889, Pt. II, p. 562. 

It has boon declared in force in the Arakan Hill District by the Arakan Hill 
nisrrici Laws Kegulatinn, 1874 (TX of 1874), S. 3, in the Central Pro- 
vinces by the C»*ntral Provinces Laws Act, 1875 (XX of 1876), B. 3, as 
amended by the Santhal Parganas Laws and Justice Regulation, 1899 
(111 of 18 >9), S. 8 and in Upper Burma generally (except the Shan 
States) by the Burma Laws Act. 1898 (XIII of 1898). 

it bas been declared, by notihoation under S. 3 (a) of the Scheduled Dis- 
ricts Act, 1874 (XIV of 1874), to be in f iroo in the following Scheduled 
• Districts, namely 

The Dibit ids of Kazan Viagh, 

Lohardaga (now the Ranchi 
District), see Calcutta Gazette 
1899, Pt. I.p. 4(1), and Man- 
bbum and Pargana Dbalbhum 
and Kolhan in the District of 

Singbhum. ... Gazette of Indi. a, 1881, Pt. I, p 504. 

The Districts of Hazara, Pesh- 
awar, Kohat, Banuu, Dera 
Ismail Khan and Dora Ghazi 
Khan. [{Portions of tJie Dis- 
tricts of Hazara, Banmi. Dera 
Ismail Khan and Dera Ghazi 
Khan and the Districts of Pes- 
hawar and Kohat noio form ilte 
North-West Frontier Province, 
see Gazette of India, 1901, 

Pt. I, p. 857, and ibid, 1902, 

Pt. I, p. 575 ; but its ajjplication 
has been barred in that pari of 
Hie Hazara District known as 
Upper Tanawal, by the Hazara 
{Upper Tanaioal) Regulation 
(II of 1900, S. 3)] Punjab and 

N.W, Code. ... „ 1886, Pt. I, p. 48. 

The District of Labaul. ... ,, 1886 Pt. I, p. 301, 

It has been extended, by notification under S. 5 of the last-mentioned Act, to 
the Scheduled District of Coorg. See Gazette of India, 1878, Ft. I, 45, 
and to the Scheduled Districts in Ganjam and Vizagapatam, see ibid, 
1899, Pt. I, p. 720. E 

(6) Rulea and Orders under this Act. 

For in — 

Madras, soo Madras Local Rules and Orders, Vol, I, p. 10. Punjab, see 
Punjab List of Rules and Orders, p. 3. 

Central Provinces, ! cn Central PruviiicoK Local Rules and Orders p. 3. F 
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'Act Vni of last ’’—{Conclttdedi. 


(7i Right to collect toils —Origiii. 

The origin of the right to ofillec*. t^Ila ia admitted to be Act VIII of J851 of 
the Acts of thf Governor-General in Council. 22 W.R. 70 (77) (Cr ). 0 

(H) Jupiadictioa-<T/pii/s Pansare pight—Right to levy toll on exports from foreign 
territory --Immoveable property 

The plaintiff had, under a grant from the Peshwaa, acquired a right, known as 
Tipnis Paubure right, to levy, in the territory now owned by Punt 
Suchiv, a oertani rail* ur cesB on alj importa into and expnrla from it. 
The cause of acion admittedly arose in foreign territory; but it was 
contended that the suit lay in Jkitish Courts because the defendant 
resided in British jurisdiction ; — 

Held, that what the plaintiff claimed was an allowance, granted by the Peahwa 
in permanence ; and such an allowaucu, whether secured on laud or 
n >t, being according to Hindu law nibandhn, was immoveable pro- 
perty. (G Bom. 540, F.) 11 15 L.R. 352. « 

Repeal of Acts BepeaLimj Act 1870 {XIV 

of 1870), 

2. Tho Governor of tho ProsiiJency of Port William in Bengal, the 

Power to cause J-^ieutonant- Governor of the North-Western Provinces 

levy of tolls on roads of Bengal [and| the Governor of the Presidency of 
certair^rates'.'^^^*^^^^ George in Council may cause such rates 

of coll, not oxcooding the rates mentioned in the 
schedule annexed to this x\ct, as they respectively think fit, to bo levied 
^ ^ ^ upon any road or bridge which has been, or shall hore- 

CoUeobors? ufter bo made or repaired at tho expense of the Crovern- 

ment ; and may place the collection of such tolls ^ 
under the management of such persons as may appear to them proper ; 

Colic t r ’ persons employed in tho management and 

ponsibilitios. collection of such tolls shall bo liable to the same 

responsibilities as would belong to them if employed 
in tho collection of the land-revenue. 


(Notes). 

(1) Legislative changes. 

The word “and” wa^ inserted bciween tho words “ the Licutonant-Govornor 
• of the North-Western Provinces of Bengal ’* and the words “ tho 
Governor of tho Presidency of Fort St. George in Council ”, by Act 
VIII of 1883, S. 5. 

Tho words " and the Governor of the Presidency of Bombay in Council ” were 
• • repealed by Act VIII of 1888, 9. 5. 1 

(2) Operation of Act in other parts. 

Tho authority of tho Local Government in any part of British India not speci- 
fied in S. 2 to which this Act and the Indian Tolls Act, 1861 (XV of 
1864) may be or have been extended, is to be tho same as il it had 
been specified in 9. 2. See tho Indian Tolls Act, 1888 (VIII of lb88), 
9. 2 (11. J 
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Aot YIII of 1881 (the INDIAN TOLLS ACT). 

/. — Power to cause ievy of toils . . ..certala rates* " 


(1) Scope of section— LieutenaDt-Ooireraor of Bengal, 

{a) This Act, by S. a, empowers the Governor of ihe Presidenoy of Fort 
William in Bengal to cause suoh rates of toll, not exoeeding the rates 
mentioned in the schedule, as he thinks fit to bo levied upon any road 
or bridge which has been, or shall thereafi.er be made or repaired at 
the expense of the Government. 22 W.R. Cr. 76 (77). K 

(&) It is rightly conceded that the powers contained in the Aot are now vested 
in ihe Lieutenant Governor of Bengal, who, for great many purposes, 
has been substituted for the Governor of Bengal. {Ibid,) L 

(2) Toll to be establlBhed by distinct resolution. 

The establishment of a toll must be by some disiinct resolution of the Govern- 
ment come to for that purpose, and in some way or other notified by 
the Government. {Ibid), M 

* 2.—“ Collection of such tolls, " 

Grant of taluq upon which a *hat' used to be held— Whether a monopoly— Calcu- 
lation. 

Although the Governraoiit settles a taluq, upon which a ‘hat’ has been held for 
many years, the Government only grants the lands included in the 
(i.iluq. The fact of such settlomaut being arrived at by taking into 
calculation the profits of the * hal’ docs not amount to any grant of 
tolls, for, tha only reason for looking at the tolls was to ascertain the 
vilue of the lands. Such a settlement does nut imply a monopoly, 
which will enable the holder to restrain other persons from sotting up 
a market auy\/here close by. 17 G. 458. N 

3,—** Under the management — responsibilities, 

(1) Lessee of tolls, whether a manager. 

A lessee of tolls was held not to oe a person employed in the management and 
collection of tolls within the moaning of Act VllI of 1851. 2 B.L.R. 

A. Or. 17 = 11 W.R. 26. 0 

Summons to a lessee of tolls— Jurisdiction — Magistrate's powers— Warrants — 
Non-legal remedies. 

The lessee of certain tolls to be collected at a toUgate having fillon into arrears 
in respect of rents payable under his lease was summoned to appear 
before the Magistrate to answer the charge of uou paymeut of rent. 
On hia failing to appear in person, though bo sent akyfeut explaining 
the cause of non-payment, the Magistrate, issued a warrant for his 
arrest. Held that the non-payment of the rent was not a criminal 
offence, and that the Magistrate had no power under the Code of Cri- 
minal Procedure to arrest the defaulter for nut appearing to the 
summons. Ileld^ that, however analogous, the positions of 0 farmer 
of tolls and a farmer of a ferry may be, the law which is applicable to 
the latter (Regulation VI of 1819) does not extend to the former. 11 
W.R. 26. p 

3 Magistrate'B powers. 

A Magistrate has no power to stipulate in a lease of tolls that rent shall be re- 
coverable in the same way as money embezzled by native ministerial 
oifioers. 11 W.R. 26. ’ Q 
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3,^** Under the management. . . .responsibilities ’’-^{Concluded). 

(4) Contraot for tolls entered into with local Fund Board— Implied breach of con- 

tract to keep road fit for traffic— Damages, measure of. • 

Plaintiff oontraoted for some tolls on a certain road under the Local Fund Board 
for one year. Daring the year, he complained to the President of the 
Board that the road was in such a state of disrepair as to prevent traffic 
and that ho, in consequence, was sustaining loss, and applied for a 
remission. The President did not make any award in respect of this 
claim for compensation. Subsequently, the road, in order to enable 
thorough repairs to be effected was completely closed to traffic under 
the orders of the President and without the consent of the contractor. 
Held that this was a breach of the implied term of the contract to keep 
the road open to traffic, and the plaintiff was entitled to rescind the 
• contract and claim damages from the Board. The measure of damages 
is the net amount, which the plaintiff would have received under the 
terms of the contract for the entire term, if he had been allowed tb 
carry it out. 2 M.L.T. 194 — 17 M.L.J, 390. R 

(5) Lease to levy tolls— Lessee, right of, to admit partners— Accounts, two sets of 
—False accounts kept to deceive Government. 

A lessee from Government of the right to levy tolls admitted into partnership 
with him the plainiif! and two others. One of the conditions attached 
to the lease prohibited aub>latting. The plaintiff having brought a 
* suit for his share of the profits realized in the transaction, the Judge 

dismissed the suit on the ground that the partnership was illegal being 
of opinion that sub-letting and admitting a partner were identical. 
Heldf reversing the decree, that the partnership was not illegal. 
Where in such a partnership two sots of account wnre kept, one true 
and the other false, held that such practice, though reprehensible, 
was not illegal. 20 B. GG8. 8 

3. In case of non-payment of any such toll on demand, the officers 
appointed to collect the same may seize any of the 
recovery of toll. carriages or animals on which it is chargeable, or any 

part of their burden of sufficient value to defray the 
toll ; and, if any toll remains undischarged for twenty-four hours, with the 
cost arising from such soizure, the case shall be brought before the officer 
appointed to superintend the collection of the said toll, who may sell the 
property seized for discharge of the toll, *and all expenses occasioned by 
such non-payment, seizure and sale, and cause any balance that may 
remain to be returned, on demand, to the owner of the property ; and the 
said officer, on receipt of the property, shall forthwith issue a notice that, 
at nooi^ of the next day, exclusive of Sunday, or any close holiday, ho will 
sell the property by auction : 

Provided that, if, at any time before the sale has actually begun, the 
person whose property has been seized shall tender the 

BeleaRe of seized amount of all the expenses incurred, and of double the 
property on tender 

ofduea. toll payable by him, the said officer shall forthwith 

« release the property seized. 



Act YIII of 1851 (the INDIAN TOLLS act). [Ss. 4 to 6 


4. No tolls shall be paid for the passage " " * " * ’’ of polioe- 

, officers OQ duty or of any person or property in their 
Exemptions* . * i. r i.i_ 

from payment of custody, but no other exemption from payment ot the 

tolls levied under this Act shall be allowed. 


(Notes). 

Legislative Changes. 

The words “ of troops and military stores and equipages on their march or” were 
repealed by S. 8 of the Indian Tolls (Army) Act, 1901 (II of 1901). 

In Upper Burma for the last sixteen words of this section, the words ** or of any 
person or property exempted by order of the Local Government from 
payment of tolls ” have been substituted by the Burma Laws Act, 1898 
(XIII of 1898), S. 7. , T 

Exemption. 

« 

Government Stores— Equipages. 

Stores and carts belonging to the Government jails come within the words 
Government stores and Equipages and are free from tolls. 20 M. 10. U 

(‘2i Military and Police officers— Agra. 

Eor exemption of Military and Police otfiaors in the Province of Agra, see 
United Provinces List of Local Rules and Orders, Vol. I, Pt. I, 
List :j, p. 1. Y 


6. All police-officers shall be bound to assist the toll- collectors, 
Assistance of col- when required, in the execution of this Act ; and, for 
lectors by police- that purpose, shall have the same power which they 
ofTicers. have in the exercise of their common police-duties. 

6 . Every person, other than the persons appointed to collect the 
tolls under this Act, who shall levy or demand any 

onMcos under Act!" ‘o’* P^^ic road or bridge, or for passing 

through any bazaar situated thereon, and also every 
person who shall unlawfully and extortionatoly demand, or take any other 
or higher toll ^ than the lawful toll, or under colour of this Act seize or 
sell any property knowing such seizure or sale to be unlawful, or in any 
manner unlawfully extort money or any valuable thing from any person 
under colour of this Act, shall bo liable on conviction before a Magistrate 
to imprisonment for any term not exceeding six 
Compensation to calendar months, or to fine not exceeding two hundred 

l^v^ng of bis^ighTto which fine may be awarded by the 

sue. Magistrate to the person aggrieved ; but this remedy 

shall not he deemed to bar or affect his right to have 
redress by suit in the Civil Court * 


(Notes). 


(1) LegUlative chaDges. 

The words of the zillah*' were repeiUed by the Repealing Act, 1676 (Xll of 
1876). * W 
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Bb. 6 ft 7] Act VIII of 18S1 (thk Indian iodds act). 

(3) Summapy prooedare— Tolls. 

A charge of an illegal demand of toll under this section ought not to be dealt 
with summarily under Oh. XVIII of the Code of Criminal Procedure. 

22 W.R. 76 (Or). . X 

(3) Illegal eolleotlon of tolls— Act VIII of 1851, Ss. 2 and 6— Pabllc road. 

A conviction for illegally oollectitig tolls on a public road was held to illegal 
where the road was clearly not a public road within the meaning of 
6. 2, Act VIII of 1861. 6 W.R. Or. 48. Y 

• /.— Bxtortionateiy • . . . higher toll, * * 

(1) Extoptionatoly— Meaning. 

(а) The word extortionabely " in this section is not used in the same sense as 

it is used in the Penal Code. 22 W.R. Or. 76 (78). Z 

(б) The meaning of the word ** eztortiooately *' in this section is an unlawful 

demand of toll accompanied by the sort of pressure namely, the exer- 
cise of the powers indicated in S. 8 of this Act, by seizing the corn- 
plainant’s horses and carts, and detaining them until the toll was patd. 
(Ibid.) A 

(c) That would not be extortion, if it was not done dishonestly, wir.hin the 
meaning of the Penal Code ; but if the taking of the toll was unlawful, 
and the seizure of the carts was also unlawful, that would be an nnlaw- 
ful and extortionate act within the meaning of 8. 6, of Act VIII of 1851 
{Ibid). B 

(2) dVotice of action— Tolls paid In excess of powers given— Suit for refund of 

money. 

In certain suits brought against a Toll Qollector for the refund of money alleg- 
ed to have been exacted by him improperly as toll the defendant 
pleaded that no notice of suit had been given : Held, that such notine 
not having been given the suits should be dimissed. [Waterhoime 
V. Xeen, 4 B and 0., 200. followed]. 15 0. 259. C 

7. A table of the tolls authorized to he taken at any toll-gate or sta- 
tion ^ shall be put up in a conspicuous place near such 
Exhibition of gate or station legibly written or printed in English 

statement^ of'^'penaU words and figures, and also in those of the vernacular 

ties. language of the district, to which shall be annexed, 

• written or printed in like manner, a statement of 

the penalties for refusing to pay the tolls and for taking any unlawful toll. 

(Notes)/ 

* /.—"A table of the tolls.. ..toll gate or station,” 

Tolls to be levied at toll-bar. 

{a) Under this Act, the Lieutenant Governor has no authority to direct tolls 
^ to be levied at any other place than at the toll bar. 22 W.R. Or. 76. D 

(6) Any other view of the law would be uureasonable, and would lead to the 
greatest confusion. (Ibid.) B 

(c) The object of a toll-bar iato inform the public of the place at which the toll 
is to be demanded ; and if persons can be authorised to stop a carriage 
at any spot in the road and demand toll there, then constant doubts 
and disputes would arise, and the toll-bars would become peileotly 
, , uselasB. ifbid), f 

64 B 
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Act YIII of 1851 (THB INDIAN TOIJiS ACl). [Ss. 7 ft 8 


/.— 'M table of tolls . . . . toll-gate or station' ^-^(Coneluded). 

(d) Now this, which is a reasonable view of the matter independently of the Aot 
is borne oat by the Aot itself, and also (as far as it can be seen) by the 
practice which has been pursued under the Aot. {Ibid). 0 

{e) S. 7 of Act VII of 1851 clearly contemplates the taking of tolls at the toll- 
bar. (Ibid), H 

(/) It provides that a table of the tolls authorizad to be taken at any toll-gate 
or station shall be put up in a conspicuous place near such gate or 
station, and so forth. (Ibid), I 

(g) That provision of the Act would bo quite nugatory, if the tolls can be taken 
at any other place except the toil-gate. (Ibid), 4 

8. The tolls levied under this Act shall be deemed public revenue ; 
A plication of proceeds thereof shall be applied wholly to 

proceeds of tolls. construction, repair and maintenance of roads and 

bridges within the Presidency! in which they are 
levied. 

(Motes). 

" Presidency. ” 

Presidency, scope of the expression. 

The word ^^presidenuy” in S. 8 is to deemed to moan and to have meant the 
territoriis under the administration of a Local Government. See the 
Indian Tolls Act, 1888 <V1II of 1888) 8 2 (2). , K 

SCHEDULE. 

On every four-wheeled carriage on springs ... ... 2 rupees. 

On every two-wheeled carriage on springs (except Native 

hackeries) ... ... ... ... 1 rupee. 

On every Native hackery on springs ... ... 2 annas. 

On every four-wheeled carriage without springs ... 6 annas. 

On every two-whoeled carriage without springs ... 4 annas. 

On every cart and hackery not on springs, and having 
wheels of less diameter than three feet six inches and 
tyres less in breadth than three inches ... ... 8 annas. 

On every cart and hackery not on springs, and not having 
wheels of less diameter than three feet six inches and 
tyres less in breadth than three inches ... ... 2 annas. 

Buffaloes or bullocks, per head ... ... ... '6 pie. 

On every elephant ... ... ... ... 1 rupee. 

On every camel ... ... ... ... 4 annas. 

On every horse ... ... ... ... l-ann?^. 

On every tattu ... ... ... ... 6 pie. 

On every score of sheep or goats ... ... ... 2 annas. 

On every herd of swine, per hundred ... ... 4 annas. 

On every mule ... ... ... ... 3 pie. 

On every ass ... ... ... ... 2 pie. 

On every palanquin or tonjon with bearers ... ... 1 rupee. 



8. 8) Aot Ylli of 1861 (the Indian tolls act). 
SOflBDULB-(Conc/ttd4. 

Od every palna or small Native palanquin vrith bearers... 4 annas. 

On every Native duli with bearers ... ... ... 2 annas. 

On every person carrying a load for hire ... ... 2 pie. 

M.B.-*AnimalB drawing any vediiole for wbioh toll can bo demanded ate not to be also 
charged with toll. 

(Hotes). 

Sehednie not in force In some places. 

The Sehednie is not in force in plaoes to whuh the Indian Tolls Act, 1861 (XV 
of 1864), has been extended, except as to proceedings pending at the 
time at whioh that Act is extended and except as to any rate of toll 
levied theretofore ; see S. 1. L 




THE INDIAN TOLLS ACT, 1864. 

(Aot XV OP 18641). 


{Passed on the 2Uh March, 186d.) 

HISTORICAL MEMOIR. 

Year. **^gj®* Name of Aot. How affected. 

18M XY Tolk Supplemented, Act Vni of 1888. 


An Act to amend Act VIII of 1851 (for enabling Government to levy • 

Tolls on Public Boads and Bridges). » 

Whereas by Act VIII of 1851 {for enabling Government to levy tolls VIII of 1851. 
on Public Roads and Bridges) authority was given for 
the levy of certain rates of toll, not exceeding the rates 
mentioned in the Schedule annexed to that Act ; and whereas it is expe- 
diedt to make certain alterations in respect to the rates in the said 
Schedule mentioned ; It is enacted as follows : — 


Proamblo. 


(Notea). 

i,-** Act XV of 1864,' • 

(1) Short title. 

Tho Indian Tolls Act, 1864.^’ See tho Indian Short Titles Act. 1897 (XIV of 
1897). A 

(2) Statement of Objects and Reasons. 

For — to the Bill which was passed into law as Act XV of 1864, see Gazette 
of India. 1864, p. 120. B 

(3) Proceedings relating to the Bill. 

For — see Gazette of India, 1964, Supplement, pp. 39, 67, 77, 99 and 119. C 

(4) Act declared to be in force. * 

(а) This Act has been declared in force in the Banthal Parganas Settlement 

Regulation, 1872 (HI of 1872), S. 3, as amended by the Santhal Far< 
ganas Justice and Laws Regulation, 1899 till of 1899), in tbe Central 
Provinces by the Central Provinces Laws Act 1875 (XX of 1875). Bee 
« , also first foot-note to S 3. infra, D 

(б) It has been declared in force in Upper Burma generally (except the Bhau 

States) by the Burma Laws Act, 1898 (XI II of 1898), but its applica- 
tion to hill-tribes i» a hill-tract to which the Regulation applies has 
been barred by the Kachin Hill Tribes Regulation, 1696 (I of 1896). E 
(c) It has been declared, by notification under S. 3 (a) of the Bcheduled Dis- 
tricts Act 1874 (XIV of 1874), to be in force in the following Scheduled 
» Districts, namely 



lot X!r of 1861 (teb mBiAN tcoidiiS Ad). 


Id 


ts.i 


The Districts of Hazar ibagb, 

Lohardaga (now the Ranchi 
Di^rict, see Calcutta Gazette 
1899. Ft. 1, p. 44). and Man- 
bhum. and Pargana Dhalbhum 
and the Kolhan in the district 

of Singbhum. Sec Gazette of India. 1881, Ft. 1, p. 504. 

The District of Hazara, Pesha- 
war, Kohat. Bannu, Dera Is- 
mail-Ehan and Dera G h a z i 
Khan (Portions of the Districts 
of Hazara. Bannu^ Dera Istnail 
Khan and Dera Ohazi Khan and 
the Districts of Peshawar and 
Kohat now form the North- West 
• Frontier Province t see Gazette 
of India^ 1901, PL l,p. 667 and 
ibid, 190id, PL 2, p. 673 J ; but 
its application has been barred 
to that portion of the Hazara 
District known as Upper Tana- 
wal, by the Hazara (Up]m 
Tanawal) Regulation, 1900 (27 

of 1900). „ 1886, Ft. 1, p. 48' 

The District of Lahaul. „ 188(3, Pt. 1, p. 301.E-1 

(d) It has been extended, by notification under S. 5 of the last mentioned 
Act, to the Scheduled District of Goorg. Sec Gazette of India, 1878, 
Pt. 1, p. 48. E-8 


(e) The Act has been extended to Ajmer Meerwara along with Act VIII of 
1851, see Gazette of India, 1889, Pt. II, p. 562 ; and to the Scheduled 
Districts in Vizagapatam and Ganjam, see Fort St. George Gazette, 
1899, Pt. 1, p. 1486 and ibid, 1000, pt. 1, p. 1161, respectively. F 


(/) The Act is to be deemed to be and to have been in force in the Punjab, 
from the 24th March, 1864, see the Indian Tolls Act 1888 (VIII of 
1888), S. 1, and tolls levied or purporting to have been levied under 
the Act before the passing of Act VIII of 1888, are to be deemed to 
have been lawfully Ipvied. See S. 3 (ibid). 0 


1. In any place to which this Act shall be extended by the Local 
Government, the Schedule to the said Act VIII oi 

Vlll^oM86i rcjp^b effect except as to any proceedings 

cd, and another pending at the time at which this Act shall be so exr 
Schedule subatitu- tended, and except as to any rate of toll levied thereto- 
fore. 

and all the provisions of the said Act applicable or referring to the 
rates of toll mentioned in the said Schetlule shall be applicable and refer 
to the rates of toll mentioned in the Schedule to this A-st annexe 1, which 
shall be read with and taken as part of the said Act VIII of 1851. 
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2. Any person enbrusted wibh the managemenb of the oolleotion of 

tolls under Act YIII of 1851 may in his discretion 
lor «ompound for any period not exceeding one year with 
tolls leviable under any person for a certain sum to be paid by such person 
tills aS! himself or for any vehicle or animal kept by him, 

in lieu of the rates of toll specified in the Schedule to 
the said Act VIII of 1851 or in the Schedule to this Act. 

3. The Local Government may extend 1 this Act to any place in 

which the said Act VIII of 1851 is in force ; and the 
extend Ijqqq\ Government of any place in which the said Act 
VIII of 1851 is not in force may extend 2 the said Act 
VIII of 1851 and this Act to such place. 

(Notes). • 

The Local Government may extend,*' 

Bombay. 

The Aot now regulating tolls in the Presidency of Bombay is Bombay Act III 
of 1876. That Act repealed Act VIII of 1851 in the Bombay Presi- 
dency, see S. 1 and declared that Act XV of 1884 should be deemed 
to have been extended thereto as from the 30th July, 1864, see 6. 2. H 

2,- ''Local Government — extend," 

Oudh, Central Provinces and Burma. 

Both Acts have been extended to Oudh. See Gazette of India, 1865, Pt. 1, 
p. 777 and the Central Provinces (75id, Pt. 1, 1871, p. 811) ; and to 
Lower Burma, see Notification No. 66, dated the 29th February, 1892 
Burma Rules Manual. 1 

4. For the purposes of this Act, the words “ Local Government ’* ^ 
shall denote the person authorized by law to adminis- 
ter executive Government in any part of the terri- 
tories vested in Her Majesty by the Statute 21 /k 22 
Viet., cap. 106, 2 entitled " an Act for the better 
Government of India.’* 

(Motes), 

I,--" Local Government," 

Authority of Local Government. 

As to the authority of the Local Government in any part of British India 
not specified in S. 2 of the Indian Tolls Act 1861 (VITI of 1851), to 
which that Act and the Indian Tolls Act, 1864 (XV of 1864), may be or 
have been extended^ see the Indian Tolls Act, 1888 (VIII of 1888), 
S. 2. J 

2.^" Statute 2! and 22, VIct, Cap. 106." 

N.B^ — 6oe the Government of India Act, 1858 (21 and 22 Viotf, o. 106). 


Interpretation- 

clause. 

Local Govern 
ment.” 
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Jlot XY of 1864 (the ikdiak tolls aot). 
SCHEDULE. 


[Boh. 1 


On ev^ry four-wheeled carriage ... ... 2 0 0 

On every fc wo- wheeled carriage ... ... 10 0 

On every ekka ... ... ... ... 0 4 0 

On every hackery on springs ... ... ... 0 2 0 

On every oarfc and hackery not on springs drawn by 8 bullocks, 

buffaloes, horses, ponies, asses, or mules, if laden ... 1 8 0 

Ditto'* if not laden ... 0 8 0 

On every cart and hackery drawn by 6 bullocks, buffaloes, 

horses, ponies, asses, or mules, if laden 0 12 0 

Ditto. if not laden 0 6 0 

On every cart and hackery drawn by 4 bullocks, buffaloes, 

• horses, ponies, asses, or mules, if laden 0 8 0 

Ditto. if not laden 0 4 0 

On every cart and hackery drawn by 2 bullocks, buffaloes, 

horses, ponies, asses, or mules, if laden 0 4 0 

Ditto. if not laden 0 2 0 

Buffaloes, or bullocks, per head, if laden ... 010 

Ditto. * if not laden ... ... 0 0 6 

On every elephant ... ... l60 

On every camel, if laden ... ... ... ... 0 8 0 

Ditto. if not laden ... 040 

On every horse, if laden or ridden ... ... ... 0 16 

Ditto unladen or led ... 0 0 9 

On every tattu or mule, if laden or ridden 0 0 9 

Ditto. unladen or led ... 006 

On every ass, if laden or ridden ... ... ... 006 

Ditto. unladen or led ... 0 0 3 

On every sheep, or goat, or pig .. 0 0 1 

On every palankeen, dull, palna, or tonjon with 8 bearers ... 1 0 0 

Ditto. with 6 bearers .... 0 12 0 

Ditto. with 4 bearers ... 0 8 0 

Ditto. • with 2 bearers ... 0 4 0 

On every foot passenger ... ... 003 

N.B. — Animals drawing any vehicle for which toll can bo demanded are not to bo 
also charged with toll. 



THE INDIAN TOLLS ACT, 1888. 

(Act VIII OP 1888 1.) 

[Passed on the Sth September, 1888.] 
HISTORICAL MEMOIR. 


No 

Year. Name of Act. How affected. 

1888 Ylll Toils ... I Rep. in part, Act XII of 1891. 

An Aot to remove doubts as to the legality of the levy of certain tolls. 

Wherkas doubts have been raised as to the operation of the Acts of 
the Governor- General in Council. No. VJII of 1851 {An Act for enabling 
Government to levy tolls on Public Beads and Bridges) and No. XV of 
1864 {An Act to a}uend Act VllI of 1861) ; It is hereby enacted as 
follows : — 

(Notes). 

‘Mcl Via of I888.’’ 

(1) Short title. 

" The Indian Tolls Act, 1888’\ see the Indian Short Titles Act, 1897 (XIV of 
1897). A 

(2) Statement of Objects and Reasons. 

For ' » ■' -see Gazette of India, 1888, Pt. V, p. 43. B 

(3) Proceedings in Council. 

For see Gazette of India, 1888, Pt. VI, pp. 82 and 93. C 

(4) Places where Act has been declared to be In force. 

This Acs has been declared in force in Upper Burma (except the Shan States) 
by the Burma Laws Act, 1898 (Kill of 1898). 

It had been previously declared in force there under S. 6 of the Scheduled 
Districts Act, 1874, XIV of 1874, see Burma Gazette, 1888, Pt. I, 
p. 497 and Gazette of India. 1888, Pt. I, p. 478. D 

1. Acts VIII of 1851 and XV of 1864 shall be deemed to be 
* • j in force throughout the territories now adminis- 

Aote. VIII of 1851 tered by the Lieutenant-Governor of the Punjab, 
the Punjab from the twenty-first day of August, 1867, 

and the twenty-fourth day of March, 1864, 
respectively, to have been in force in the territories for ttfe time 
being adn^inistered as part of the Punjab. 

66 c 
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lot yill of 1888 (IHB INDIAN TOLLS ACl). [Ss. 2 tO 8 


Operation of the 
Act in 'the Punjab 
and certain other 
parts of British 
India. 


(1) In any part of British India beyond the limits of the 
territories administered by the Governor of Fort 
Saint George in Council, and the Lieutenant- 
Governors of Bengal and the North-Western 
Provinces, to or in which Acts VIII of 1851 and 
XV of 1864 may be or have been extended \ or 
may be or have been declared to be in force, under the latter of 
those Acts or by this Act or by or under any other enactment, the 
Local Government shall be deemed to have and, where the Acts 
have been in force before the passing of this Act, to have had 
the same authority as if it had been included among the Local 
Governments specified in section 2 of Act Vlli of 1851. 

• (2) “ Presidency,” where that word occurs in section 8 of Act 

VIII of 1851, shall be deemed to mean, and to have meant, the 
territories under the administration of a Local Government. 

(Note*). 

Extended.” 

Acts VIII of 1851 and XY of l864’extended to Lower Burma. 

For notification extending the provisions of Act VIII of 1851 and of Act ifv of 
1864 to Lower Burma, under S. 2 of this Act, see Burma Buies 
Manual, Vol. I. E 

3. All tolls levied, or purporting to have been levied, under 
Acts VIII of 1851 and XV of 1864, or either of 
levy*of^toils” those Acts, before the passing of this Act, shall 

be deemed to have been lawfully levied. 
i. Nothing in the foregoing sections shall affect any proceed- 
ings commenced in any Civil Court before the 
first day of July, 1888. 

8. In section 2 of Act VTll of 1851 *■ * * * the .word “ and ” 

Amendment o f inserted between the words ” the Lieu- 

section 2, Act VIII tenant-Governor of the North-Western Provinces, 
of Bengal ” and the words ” the Governor of the 
Presidency of Fort St. George in Council.” 

(Note). 

LejiBlative changes. , 

The words " the words and the Governor of the Presidency of Bombay in 
Council iare hereby repealed and ” were repealed by the Repealing 
and Amending Act, 1891 (XII of 1891). F 


Saving, 
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THE LOCAL AUTHOEITIES (EMEEGENCY) LOANS 

ACT, 1897. 

ACT XII OF 18971* 


{26th March 1897) 

An aot feo enable local authorities to borrow money fot temporary 
emergencies. 

Whereas it is expedient to enable local authorities to borrow money 
for temporary emergencies ; It is hereby enacted as follows. — 

(Notes) . 

I.— ••Act XU oi I897/^ 

(1) Statement of Objects and Reasons. 

For see Gazette of India, 1897, Pt. V, p, 67. A 

(3) Report of the Select Committee. 

For — see Gazette of India, Pt. V, p. 93. B 

(3) Proceedings in Council. 

For see Gazette of India, Pt. VI, pp. 47, 80, 112 and 198. C 

Short title, extent (D This Act may be called the Local 

and commencement. Authorities (Emergency) Loans Act, 1897. 

(2) It extends i to the whole of British India ; and 

(3) It shall come into force at once. 

(Note). 

!.-•• Extends,^’ 

Act In force in Upper Burma. 

This Act has been declared in force in Upper Burma (except the Shan States) 
by the Burma Laws Act, 1898 (Xlll of 1898). D 

2. (1) Notwithstanding anything contained in the Local 

Authorities Loan Act, 1879, or any other law for 
Power to local the time being in force, a local authority as 

authorities to bor- , 

row iT\ oases of defined in that Act may, with the previous sanc- 

d^asl tion of the Local Government, borrow money on 

the security of its funds for any of the following 

purposes, namely : — 

(a) the giving of relief and the establishment and maintenance 
of relief works in time of famine or scarcity ; 
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(b) the prevention of the outbreak or spread of any dangerous 
epidemic disease ; and 

(c) any measures which may be connected with, or ancillary 
to, any of the purposes aforesaid. 

(2) Nothing in this section shall be deemed to authorize any 
local authority to borrow or spend money for any purpose for which 
under the law for the time being in force it is not authorized to 
apply its funds. 

t (Note). 

LegislatlYe changes- 

In sub-section (1), for the words “Governor-General in Oounoil,” the words 
“ Local Government” were substituted by 8. 2, Act XI of 1912. E 


to 

Governor-General in 
Council to impose 
conditions. 


8. (1) Every loan under the last foregoing section shall be 
Power to made subject to such general or apecial orders as 
the Governor-General in Council niay make in this 
behalf, 

(2) In particular, and without prejudice to the generality of 
the provisions of sub-section (1), such general or special orders may 
prescribe : — i 

(а) the terms on which the Governor-General in Council or 
the Local Government may lend money under this Act; 

(б) the manner of recording and enforcing the conditions on 
which such loans are to be made ; 


(c) the inspection of any works carried out or exependiture 
incurred by means of such loans ; 

(d) the instalmeikis by which such loans are to be re-paid, the 
interest to be charged thereon and the manner and time of repaying 
such loans and of paying the interest thereon ; and 

(e) the accounts to be kept in respect of such loans. 


Legislative changes. 


, (Note). 


In sub-section (1), for the words “terms and conditions as the Governor- 
General in Council may think fit to impose”, the words “general or 
special orders as the Governor-General in Council may make in this 
behalf,” were substituted by S. 3 (1) of Act XI of 1012. 


In sub-section (2) of the same section for the words “the Governor-General in 
Council may by general or special order”, the words “such general or 
special orders may” were substituted by 8. 3 (2), of Act XI of 1912. P 


Application of sec- 
tions 6 and 7, Act 
XI. 1879. 


4. The provisionR of sections 6 and 7 of the 
Local authorities Loan Act, 1879, shall apply to 
the borrowing of money under this Act, 
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Provided that, nothing in section 7 of the Local Authorities 
Loan Act, 1879, shall be deemed to require the sanction of the 
Governor-General in Council to any loan wider this Act. , 

(Note). 

Legiilative ehanges. 

The proviso was added by S. 4, Act XI of 1912. 0 

5. The provisions of this Act shall apply to any loan made 
after the first day of (January, 1897, and before 
Application to loans the Commencement of this Act by, or virith the 
mencoment of Act. sanction ot, the Governor-General in Council to 
any local authority for any of the purposes herein- 
before mentioned, and every such loan shall be deemed to have 
been made under this Act. • 
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THE LOCAL AUTHOKITIES LOAN ACT, 1904. 

ACT III OF 1904 1 


(20ih Febnuvry, 1904.) 

An Act to make further provision regarding the borrowing powers 
of certain local authorities. 

Whereas it is expedient to make further provision regarding the 
borrowing powers of certain local authorities ; It is hereby enacted as 
follows 

(Notes). • 

/.-‘Met /// of 1904.'^ 

(1) Statement of Objects and Reasons. 

For m Gazette of India* 190S, Pt. V, p. 516, A 

(2) Report of the Select Committee. 

For see Gazette of India, 1904, Pt. V, p 1^9. B 

(3) Pnoceedings in Council. 

For see Gazette of India, 1903, Pt. VI, p. 169, lUd., 1904, Pt. VI, pp. 9 

and 20. C 

Short title and 1- (1) This Act may be called the Local 

Authorities Loan Act, 1904. 

(2) It applies only to the local authorities specified in the 
schedule, and any other local authority, to which the Govemor- 
General in Council may, by notification in the Gazette of India, 
extend its provisions. 

2. Notwithstanding anything in any other enactment for the 
time being in force, hut subject always to the 
term bills. provisions of Section 25 of the Indian Paper 

Currency Act, 1882 a local authority may, with^^ of 1983. 
the previous sanction of the Governor-General in Council, borrow 
money by means of the issue of bills or pramissor ynotes payable 
within any period, not exceeding twelve months, for ^ny purpose 
for which such local authority may lawfully borrow money under 
any law’for &e time being in f^rce ; 

Provided that the amount of the bills or promissory notes which 
may be so issued, shall not excee'd, when the amount of the other 
moneys for the time being borrowed by such local authority is 
taken into account, the total amount which such local authority is 
empowered by law to borrow. 
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(Notes). 

Lsgislative changes. 

The words “ bills or promissory notes piiyable ” were substituted for the words 
“bills repayable” and the words “ or promissory notes” were 
inserted by 8. of the Local Authorities Loan (Amendment) Act. 
1908 (VIII of 1908). D 

Section 25 of the Indian Paper Currency Act^ 1882*’* 

N,B. — See now S. 24 of t.lio Indian Paper Ourroney Act, 1906 (III of 1905). 

8. Notwithstanding anything in any other enactment for the 
time being in force, a local authority may, with 

Power of borrow- 

ing to repay provi- the previous sanction of the Governor-General in 
ous loan. Council, borrow money in any manner authorized 

by law for the purpose of repaying money previously borrowed in 
S^ccordance with law : 


Provided that nothing in thi.s section shall be deemed to em- 
power a local authority to fix a period for the repayment of any 
money borrowed thereunder which, when the period fixed for the 
repayment of the money previously borrowed is taken into account, 
will exceed the maximuin period fixed for the repayment of a ^loan 
by or under any enactment for the time being in force. 


Regulation of 
conditions of borrow- 
ing and repaying 
money under Act. 


4. The Governor-General in Council may, 
by general or special order, regulate the conditions 
on which money may be borrowed or repaid under 
this Act. 


TUK SCHKDULK. 


(See section 1.) 

The Corporation of Calcutta. 

The Commissioners for the Port of Calcutta. 

The Municipal Corporation of the City of Bombay. 

The Trustees of the Port of Bombay. 

The Municipal Conimifisioners for the City of Madras. 

The Trustees of the Harbour of Madras. 

The Municipal Committee of liangoon. 

The Commissioners for the Port of liangoon. 

The Municipality of Karachi. 

The Trustees of the Port of Karachi. 

The Trustees for the Improvement of the City of Bombay. 
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THE 

ANCIENT MONUMENTS PRESERVATION ACT. 1904. 
ACT VJI OF 1904 i. 


Passed by the Goveruor-Generai of India in Cotmcil. 

(Received the assent of the Governor-General on the 18th March^ 

1904) 

An Act to provide for the preservation of Ancient Monuments 
and objects of archjrological, historical or artistic interest. . 

WiiKKKAS it is expedient to provide for the preservation of 
ancient monuments, for the exercise of control over traffic in antiqui- 
ties and over excavation in certain places, and for the protection and 
acquisition in certain cases of ancient monuments and of objects of 
archaeological, historical or artistic interest ; It is hereby enacted as 
follows : — 

<Notes). 

t --••Act vn of 1904, •• 

(]) Statement of Objects and Reasons. 

For see Oazette of India, 1903, Ft. V, p. 313. A 

(2) Report of the Select Committee. 

For see (riizelLc of India, 1901, Pt. V, p. 67. B 

(3; Proceedings in Council. 

For see Gazette of India, 1903, Pt. VI, pp. IGG, 191; Gazette of 

India, 1901, Pt. VI, pp. 20 and 7G. G 

(4) Object of the Act. 

The object of this measure is to prdJ?crvfi to India its ancient monuments, to 
control the trallic in antiquities, and to prevent the excavation by 
ignorant or unjiuthorir.ed persons of sites of historic interest and 
• value. Sec Statciiieiit of Objects and Reasons. D 

(6) Question of antiquarian exploration attracted attention in 1898— ‘Legislation- 
Necessity— Bill drafted. 

• In, 1898 the question of antiquarian exploration and rcMiarch attracted atten- 
tion, and tlio necessity for takjng stops tor the protection of monu- 
ments and relics of antiquity was impressed upon the Governnicnt of 
India* It was then apparent that legislation was required to enable 
the Government effectually to discharge tliuir responsibilities in the 
matter, and a Pill was drafUwl on the lines of existing Acts of l*arlia- 
ment, modified so as to enibtxly certain provisions which Jiad found a 
, place in recent legislatitni regarding the anthiuities of Greece and 
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" Act vn of 1904 ••-(OotUinued). 

Italy. This draft was circulated for the opinions of Local Govern* 
, uieiits, and the replies submitted showed that the proiiosals in- 

corporated in it met with almost unanimous approval, the criticisms 
received being directed, for the most part against matters of detail. 
The draft has since been revised ; the provisions of a draft Bill 
prepared by the (Jovernment of Bengal have been embodied, so far as 
they were found suitable, and the Ancient liXonuments Preservation 
Bill (XVI of 1903) is the result. (Ibid), < E 

(G) Ancient monuments— Future tand marks. 

xVucient monuments will serve in future as landmarks of the various civiliza- 
tions and Governments that existed in this country from time 
immemorial. See Proceedings in Council. F 

(7) Ancient Monuments Preservation Bill, principle of. 

( (u) The principle of the Bill is the sound, and irrefragable, proposition that a 

nation is iutcrosied in its antiquities— an interest which is based on 
grounds alike of history, sentiment, and expediency, and that it is 
reasonable and proper to give statutory sanction to the maintenance 
of this principle by the State. Sec Proceedings in Council. 0 

(6) 111 the somewhat frigid language of the preamble, the object of the mea- 
sure, more specjfically stated, is ‘ to provide for the preservation of 
ancient monuments, for the exorcise of control over traffic in, anti- 
quities, and over excavation, and for the protection, and acquisition 
of ancient monuments and of objects of arelneologieal, historical, or 
artistic interest.’ (lOtd.) H 

(c) 111 pursuing these ends the Govenmicnt has endeavoured, as far as possi- 
ble, to enlist private co-operation, to exercise the minimum of 
interference with the rights of property, to ensure a fair price in the 
event of compulsory purchase, and to pay most scrupulous deference 
to religious feelings or family associations. (Ibid). 1 

(8) To be administered with sympathy and discretion. 

The Bill will require to be administered with sympathy and discretion. But 
it is believed that private effort will gladly combine with Government 
for the furtherance of objects in which both arc equally concerned. 
(Ibid.) , ‘ J 

For, the individual owner is as much the trustee for his particular archaeo- 
logical possession fis the Government is the general trustee on behaK 
of the nation at large. (Ibid,) K 

(9) /h/d.— Nature of. 

“ The Bill is, however, oven more than its stipulations imply. (Ibid). L 

Jt is ill reality the coping-stone of a policy in respect of archaeology and the re- 
mains of the past which the Government of India have pursued with 
fits and starts throughout the past half-century, but with sustained 
and unremitting ardour during the past few years. (Ibid), M 

(10) lAic/.— Provisions of, protective and not penal. 

The various provisions of this Bill are chiefly protective and not penal and 
without any unnecessary encroachment upon private or individual 
rights seek to preserve from ignorant, careless or wanton destruction 
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l.—•‘Act VU of 1904 •’—(Conchtdtd). 

ancient buildings and monuments of historic and antiquarian value 
which may not be known to people living in the neighbourhood or in 
actual possession of the same. See Proceedings in Council. * N 

I .—Labour fallen into four main categories. 

(1) Restoration or conservation with most diligent attention to the designs of their 
original architects. 

“ Our labour may bo said to have fallen into four main categories. First, 
there are the buildings which demanded a sustained policy of restora- 
tion or conservation, with most diligent attention to the designs 
of their original architects, so as to restore nothing that had not 
already existed, and to put up nothing absolutely new. For it is a 
cardinal principle that now work in restoration must be not only a 
re-production of old work but a part of it, only ro-introducod in order 
to repair or to restore symmetry to the old. Of such a character h^ 
been our work at all the great centres of what is commonly known 
as the Ilindu-Saraccnic style. We have, wherever this was possible, 
recovered and renovated the dwellings in life and the resting-places in 
death of those master builders, the Mussulman Kinperors and 
Kings.” See the Speech of Tjord Curzon, in the Proceedings of the 

Tniperial IjOgislature, dated 18tb March, 1904. 0 

• 

• Examples. 

(i) “ The Taj itself and all its surroundings are now all but free from the 
workman’s hands. It is no longer apjiroaclied through dusty wastes 
and a squalid bazaar. A beautiful park takes their place ; and the 
group of mosques and tombs, the arcaded streets and grassy Courts 
that precede the main building, are once more as nearly as possible 
what they wore when completed by the masons of Shah Jehan. 
Kvory building in the gardmi enclosure of the Taj has been scrupu- 
lously repaired, and the discovery of the old plans has enabled us to 
restore the water-channels and flow'or-bcds of the garden more exactly 
to their original state.” (Ibid). P 

We have done the same with the remaining buildings at Agra. The ex- 
» qnisitc mausoleum of ltinad-ud-I)ovvlah, the title enamelled gem of 
Chilli -ka-Roza, the succes.siqn of Mogul palaces in the Fort, the noble 
city of Akbar at Fatehpur Sikri, his noble tomb at Sikandra,—all of 
• these have been taken in hanfl. Slowly they have emerged from 

decay and in some cases desolation, to their original perfection of 
form and detail. The old gjirdeiis have bcc'ii restored, the old water- 
courses cleared out, the old balustrade's renovated, the cliisollcd bas- 
reliefs repaired, and the inlaid agate, jaspar and cornelian ro-placcd. 

, ^ The skilled workmen of Agra have lout thomsolvcs to the enterprise 

with as much zeal and taste as their fore-runners throe hundred years 
ago. I have had there the assistance of two large-minded and cultured 
Lieutenant-Governors in the persons of Sir Antony Mac Donnell and 
Sir James La Touche. Since 1 Ciime to India wo have spent upon 
repairs at Agr.a alone a sum of hotwcien .1^40,000 and .£50,000. 
Every rupee has boon an offering of reverence to the past and a gift 
of recovered beauty to the future ; and, I do not believe that there is 



( 

6 Act YII of 1904 (ancibnt monuments fbbsbbvation). 
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a taxpayer in this country who will grudge one anna of the outlay. 

, It will take some three or four years more to complete the task, and 

then Agra will be given back to the world, a pearl of great price.” 

(Ibid). Q 

(ii) At Delhi and Lahore we have attempted, or are attempting the same. 

The Emperor Jehangir no longer lies in a neglected tomb at 
Shabdera ; his grandfather, Hiimayun, is once again honoured at 
Delhi. The ^lijitary authorities have agreed to evacuate all the 
principal Mogul buildings in the Delhi Fort, and the gardens and 
halls of the Emperors will soon rc-call their former selves.” {Ibid). Q-1 

(iii) “ I might take yon down to Rajputaua and show you the restored bund 

along the Ana Sagar Lake. There a deserted stone embankment 
survived, but the marble pavilions on it had tumbled down, or been 
I converted into modern residences. Now they stand up again in their 

peerless simplicity, and are reflected in the waters below.” {Ibid), R 

(iv) “1 might bring you much nearer home to Gaur and Pandua in the 

province of Bengal, in the restoration of which T received the enthu- 
siastic co-operation of the late Sir John Woodburn. A hundred and 
twenty yeai*s ago the tombs of the Afghan Kings at Gaur were within 
an ace of being despoiled to provide paving stones for St. John’s Church 
in Calcutta. Only a few years back these wonderful remains** were 
smothered in jungle from wliich they literally had to be cut free. If 
tlic public were fully aware of what has been done, Malda, near to 
which they are situated, would be an object of constant excursion from 
this place.” (Ibid). S 

(v) “ Wo have similarly restored the Hindu temples at Bhubaneshwar near 

Cuttack, and the palace and temples on the rock-fortress of 
Rhotasgarh.” (Ibid). T 

(vi) “ At the other end of India 1 might conduct you to the stupendous ruins 

of the great Hindu capital of Vijayanagar one of the most astonishing 
monuments to perished greatness, or to Bijapur, where an equally 
vanished IMubamniadan dynasty left memorials scarcely less enduring.” 
(Ibid). U 

(vii) “ If 1 had more time to-day 1 might ask you to accept my guidance to 

the delicate marble traceries of the Jain temples on Mount Abu, or 
the more stately proportions of the mosques at Jaunpur— both of 
which we are saving from the neglect that was already bringing 
portions of them to the ground. (Ibid'. Y 

(vii» “Or I might take you across the Bay of Bengal to Burma, and show 
you King Mindon’s Fort and palace at Mandalay, with their timbered 
halls and jjavi lions, which wc are carefully preserving ks a sample of 
the ceremonial and domestic architecture of the Burmese Kings.” 

(Ibid). W 

(2) Recovery of buildings from profane or sacrilegious uses— Restitution. 

“ A second aspect of our work has been the recovery of buildings from profane 
or sacrilegious uses, and their restitution either to the faith of their 
founders or at least to safe custody as protected monumsxits.’'(ibid). X 
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Examples, 

(i) “ The exquisite little mosque of Sidi Sayid at Ahmedatad with the 

famous windows of pierced sandstone, which I found used as a 
tehsildar’s cutchcrry, when first I went there, is once more cleared 
and intact.” {Ibid), Y 

(ii) “ The Moti ^lusjid in the Palace at Lahore, into which 1 gained 

entrance with dillicultv because the treasury was kept there in chests 
beneath the floor, and which ^yas surrounded with a brick wall and 
iron gates, and guarded by sentries, is once more free.” [Ibid), Z 

(iii) “ The Choti Khwabgah in the Fort is no longer a church, the Dewan-i- 

Am is no longer a barrack, the lovely tiled Dai Anga Mosque near 
the Lahore Railway Station has ceased to be the Office of a Traffic 
Superintendent of the North-Western Railway, Hiid has been restored 
to the Muhammadan community.” {Ibid), ^ A 

(iv) “ At Bijaiiur i succeeded in expelling a dak bungalow from one mosque, 

the relics of a British Post Oflicc from another.” (Ibid). B 

(v) “ The mosque in the celebrated fort at Vellore in Madras is no longer 

tenanted by a Police Instructor, 'Phe superb rnantapain or Hindu 
temple in the same fort is now scrupulously cared for, A hundred 
years ago the Fast India Company presented it to George IV, when 
Prince Regent, for erection in the grounds of the Pavilion at Brighton, 

* and f'nly failed to carry out their design, because the ship, which had 

been chartered for the purpo-;e, very happily wont to the bottom. 
Next it was used as an arsenal and finally Commissariat bullocks were 
tothorod to its pillars.” (Ibid), B 

(vi) “ At Lucknow 1 recovered a mosque which had been used for years as a 

dispensary.” (Ibid), 

(vii) “ At Ahmedabad I have already mentioned that the marble baradari on 

the bund is no longer the dining-room of the Commissioner’s house.” 
(Tbid), 

(viii) “ At Mandalay the Church and the club arc under notice of removal 
from the gilded throne-rooms of the Burmese Sovereigns.” (Ibid). E 

(3) Monuments in Native States— Assistance rendered if necessary. 

“ In this policy, which T have so f^r described, in relation to monuments in 
British territory, I have received th(! most cordial support from the 
Indian Princes in their own States. The Nizam of Hyderabad was 
, willing to do all that I asked him — 1 only wish that it had boon a 
quarter of a century earlier — for the unique eaves of A junta and 
Ellora. He imdortook the cataloguing and conservation of a most 
interesting collection of old china, co]iper-warc, and carpets that had 
• , been lying neglected for centuries at Aurangaljad in the tomb of the 

wife of the Emperor Aurangazeb. The Maharana of Udaipur has 
willingly undertaken the restoration of the exquisite Towers of Fame 
and Victory on the, hill fort of Chitor, one of which could hardly have 
survived for many more years. The Maharaja Scindia throw himself 
with characteristic zeal into similar works in his magnificient fortress 
at Gwalior. The Begum of Bhopal did all that was required at the 
, Sanchi Tope. Fimilly thero stands in the remote State of Dhar the 
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huge rock-fortross of Hindu, certainly one of the most amazing 
, natural spectacles in the world. Rising to a height of 1,500 feet above 

the Nerbudda plain, it carries upon its summit, which is thirty miles 
round, a splendid group of deserted Muhammadan fortifications, 
palaces, and tombs. These we are assisting the State, which is not 
rich enough to assume the entire responsibility itself, to place in 
order. They were fast perishing, victims to the ravages of the jungle 
and to unchallenged decay.” (Ibid). , F 

(4) Starting of a number of local museimiB. 

“ There is yet another aspect of the work of conservation to which I hope that 
the bill that we arc about to pass will lend a helping hand. This is 
the custody in collections or museums of rare or interesting objects 
that have either been torn from their surroundings or whose 
* surroundings have disappeared.” {Tbid). G 

” Honourable ^Members will be familiar with the larger museums in the capi- 
tal cities of India, where are collections not without value, but, as a 
rule, sorely mutilated, often unidentified and uncatalogued, and 
sometimes abominably arranged. The plain has hitherto been to 
snatch up any sculptured fragment, in a Province, or Presidency, 
and send it off to ^ihe provincial museum. This seemed to me when 
1 looked into it, to be all wrong. Objects of archieological intetost 
can best bo studied in relation and in close proximity to the group 
and style of buildings to which they belong, presuming that these arc 
of a character and in a locality that will attract visitors. Otherwise, 
if transferred elsewhere, they lose focus, and arc apt to become mean- 
ingless. Accordingly we have started the plan of a number of local 
museums, in places of the nature that 1 have described, I may 
instance Malda in Bengal, T^agan in Hurma, the Taj at Agra, Bijapur 
in Bombay, and Peshawar, as localities where those institutions 
are being called into being, and 1 hope that in future any local 
fragments that may be discovered in the neighbourhood of such 
places, instead of being stolen, packed off, or destroyed, will find their 
way into these minor collections. Of course the larger provincial 
museums will continue to attract all classes of obji^ctions that do 
uot easily find a local habitation.” {Ibid), H 


(5) Conclusion. i 

“ By rendering this assi.stance all will join in paying the debt \yhich each of 
us owes to the poets, the artists, and the creators of the past. What 
they originated, wo can but restore ; where they imagined wo can but 
rescue from ruin. But the task though humble is worthy, and the 
duty though late is incumbent. A hundred and thirtjv years ago 
Samuel Johnson in England used to koop up a correspondence with 
Warren Hasting.s in Bengal, and in one of his letters the philosopher 
thus addressed the Govcruor-Gyncral — ‘I hope that you will examine 
nicely the traditions and historios of the East, that you will survey 
the corridors of its ancient edifices, and trace the vestiges of its ruined 
cities, and that on your return, we shall show the arts and opinions of 
a race of men from whom very little has hitherto b^n derived t 
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It is in this spirit that my archaeological co-adjutors and I have worked. 
AH know that there is bcsxuty in India in abundance. I like to think that 
there is reverence also ; and that amid our struggles over the present 
wo can join hands in pious respect for the pjist. J like to think, too, 
that this spirit will survive, and that the efforts of which J have been 
speaking will not slacken in the hands of our successors, until India 
can boast that her memorials arc as tenderly prized as they are 

• precious, and as carefully guarded as they are already, and will in the 

future be even more, widely known.’ ” (Ibid). I 

11.— Analysis of the Ancient Monuments Preservation Bill of 1903. 

(1) First portion— Protection of ancient monuments. 

(а) The first portion of the Bill deals with the protection of “ancient monu- 

ments”, ail expression which has boon defined in section 2 . ^See 
Statement of Objects and Reasons. J 

(б) The measure will apply only to such of these as are from time to time 

expressly brought within its compass throughout being declared to bo 
“ protected monuments.” {Ibid), K 

(c) The greater nunibisr of the more famous buildings in India are already in 

the possession or under the coiitijDl of the Government; but there are 
• others worthy uf xireservatioii which are in the hands of private 

owni s. Some of these have already been injured or are fast falling 
into de(!a} . ( Ibid. ) L 

(d) The preservation of these is ibc chief object of the clauses of the Ancient 

Monuments Preservation Bill now rcferied to and the provisions of the 
Bill arc in general accordance with the policy enunciated in S. 23 of 
the Religious Endowments Act, 1803 (XX of 1863), which recognizes 
and sJivcs the right of the Governmont “ to prevent injury to and 
preserve, building.s remarkable for their antiquity and for their histo- 
rical or architectural value, or required for the convenience of the 
public.” (Ibid). M 

(e) The power to intervene is at present limited to eases to which S. 3 of 

Bengal Regulation XTX of 1810 or S. 3 of Madras Regulation VII of 
• 1817 applies. (Ibid). N 

if) In framing the present Bill, thi (xoveFnineiit have aimed at enlisting the 
interest and ’good will and securing the co-operation of the owners 
concerned, and it is hoped that the line of action which it is pro- 
l^oscd, to take may tend rather to the encouragement than to the 
suppression of private effort. (Ibid). 0 

(g) The Bill provides that the owner or manager of a building which merits 
• * greater care than it has been receiving, may be invited to enter into 

an agreement for its protection, and that, in the event of his refus- 
ing to come to terms, the Collector may proceed to acquire it compul- 
sorily, or, if there Js an endowment, move the Courts to secure its 
proper application. {Ilnd^. P 

ih) It has btxui made clear that there is to be no resort to compulsory 
acqtiistioTi in the ruse of a monument used, in connection with 

• religious observances, or in any other case until the owner has had 
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II.— Analysis of the Andent^/Vlonunients Preservation Bill of 1903— (C2d.). 

an opportunity of entering into an agreement of the kind indicated 
i above ; and it in expressly provided that a monument maintained by 

the Government under the proposed Act shall not be used for any 
purpose inconsistent with its character or with the purposes of its 
foundation, and that, so far as is compatible with the object in view, 
the public shall have access to it free of charge. {Ibid), Q 

(2) Second portion— Moveable objects of historical or artistic interest.. 

(a) The second portion of the Ancient Monuments Preservation Bill deals 

with moveable objects of historical or artistic interest, and these may 
^be divided into two classes. Sec Statement of Objects and Reasons. 

(b) The first consists of arms, enamels, silver and copper vessels, Persian and 

Arabic manuscripts, and curios generally. {Ibid), R 

« (c) These are for the most part portable and consequently difficult to trace ; 

they arc as a rule of artistic, rather than historic, interest; and it 
would be impracticable, even were it desirable, to prevent a dealer 
from selling, or a traveller from buying, them. {Ibid), 8 

(d) But sculptural carvings, images, bas-reliefs, inscriptions and the like form 
a distinct class by themselves, in that their value depends upon their 
local connection. Such anti(|uities may, as in the case of those of 
Swat, be found outside the confines of India, or in Native States^ and 
these the legislature cannot reach directly ; while, as regards British 
territory and under the existing law, it is impossible to go beyond 
the provisions of the Indian Trotisurc Trove Act, 1878 (VI of 1878), 
ilbid). T 

( 3) Third portion— Excavations Rules. 

The third portion of the Bill deals with excavations, and gives power to make 
rules to prohibit or regulate such operations. {Ibid). U 

(4) General power to make rules— B om fide Acts protected. 

A general power to make rule.s is given by section 23, and section 24 is intend- 
ed to protect acts done or in good faith intended to be done, under 
the Act. Sec Statement of Objinds and Reasons. Y 

r 

short title iiud 0) This Act TiiBy 1)6 cii1l6d th6 Ancient 

Monuments Preservation Act, 1904. 

(2) It extends to the whole of British India, inclusive of British 
Baluchistan, the Santhal Parganas and the Pargana of Spiti. 

Definitions. there is 'anything re- 

pugnant in the subject or context, — 

(1) “ ancient monument ” means any structure, erection or 
monument, or any tumulus or place of interment or any cave, rook- 
sculpture, inscription, or monolith which is of historical, archiBO- 
logical or ai istic interest, or any remains thereof, and includes — 



Ss. 2 ft 8] Act Yll or idM (aNCIEKT MUNtTME^lS t^BtiSEBVATlOK). 11 

(a) the site of an ancient monum^^^nt ; 

(b) such portion of land adjoining the site of an ancient 

monument as may be required for fencing or covering 
in or otherwise preserving such monument ; and 

(c) the means of access to and convenient inspection of 

an ancient monument : 

(2) ‘J antiquities ” include any moveable objects which the Gov- 
ernment, by reason of their historical or' archsBoIogical associations, 
may think it necessary to protect against injury, removal or 
dispersion : 

(3) “Commissioner” includes any officer authorized by the 
Local Government to perform the duties of a Commissioner under 
this Act : 

('4) “maintain” and “maintenance ” include the fencing, cover- 
ing in, repairing, restoring and cleansing of a protected monument, 
and the doing of any act which may be necessary for the purpose 
of maintaining a protected monument or of securing convenient 
access thereto : 

(5) “ land ” includes a revenue-free estate, a revenue-paying 
estate, and a permanent transferable tenure, whether such estate or 
tenure be subject to incumbrances or not : and 

(6) “owner” includes a joint owner invested with powers of 
management on behalf of himself and other joint owners, and any 
manager or trustee exercising powers of management over an ancient 
monument, and the successor in title of any such owner and the 
successor in ofl&ce of any such manager or trustee : 

Provided that nothing in this Act shall be deemed to 
extend the powers> which may lawfully be exercised by such mana- 
ger or trustee. 

• 3. (1) The Local Government may, by notification i in the 

. • local official Gazette, declare an ancient monument 
Protected menu- ^ ^ 

xnentR. to be a protected monument within the meaning 

of this Act. 

12) A copy of every notification published under sub-section (1) 
shall be fixed up in a conspicuous place on or near the monument, 
together with an intimation that any objections to the issue of the 
notification received by the Local Government within one month 
from the date when it is so fixed up will be taken into con- 
sideratioiv 


68 c 



f 

12 let Vll or 1904 fAKCIEKT MONUME14TS PJEtfiSEKVATlOE). [Bs. 8ft 4 

(3) On the expiry of the said period of one month, the Local 
Government, after considering the objections, if any, shall confirm 
or withdraw the notification. 

(4) A notification published under this section shall, unless and 
until it is withdrawn, be conclusive evidence of the fact that the 
monument to which it relates is an ancient monument within the 
meaning of this Act. 

(Notes). 

I Notification. 

Notification by Local Governments. 

(a) For notification by the Government of Hongal, see Calcuttii Gazette, 1906, 

Pt. T. p. 1275 ; Gazette of India, 1900, Pt. T, p. 74; Gazette of India, 

, 1908, Pt. I, p. J248. 

{b) For notification by the Govorninciit of Burma, see Burma Gazette, 1908, 

Pt. I, p. 671. 

(c) For notification by the Government of Central T*rovinces, siso Central 

Provinces Gazette, 1906, Pt. ITT, p. 37 ; {Ibid), 1900, Pt. Ill, p. 616. 

(d) For notification by the Government oi Madras, see Mad Rules and Orders, 

Fort St. Georgti C Gazette, 1908, Pt. 1, p. 309. 

(e) For notification by the Govorumeiit of Punjab, see Punjab Gazette, *1907, 

Pt. 1, p. 841. W 

Ancient Monuments. 

Acquisition of 4. (1) The Collector, with the sanction of 

diSiship^ ”of ^^aii Local Government, may purchase or take a 
ancient monument, lease of any protected monument. 

(2) The Collector, with the like sanction, may accept a gift or 
bequest of any protected monument. 

(3) The owner of any protected monument may, by written 
instrument, constitute the Commissioner the guardian.of the monu- 
ment, and the Commissioner may, with the sanction of the Local 
Government, accept such guardianship. 

(4) When the Commissioner has accepted the guardianship of 
a monument under sub-section (3), the owner shall, except as 
expressly provided in this Act, have the same estate, right, title and 
interest in and to the monument as if the Commission/^r had not 
been constituted guardian thereof. 

(5) When the Commissioner has accepted the guardianship of 
a monument under sub-section (3), the provisions of this Act relat- 
ing to agreements executed under section 5 shall apply to the 
written instrument executed under the said sub-section. 
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(6) Where a protected monament is without an owner, the 
Commissioner may assume th^^ guardianship of the monument. 

6. (1) The Collector may, with the previous sanction of the 
Local G-overnmcnt, propose to the owner to enter 

anoiTnTmoZmont agreement with the Secretary of State 

by agrooment. for India in Council for the preservation of any 

protected monument in his district. 

(2) An agreement under this section may provide for the fol- 
lowing matters, or for such of thorn as it may be found expedient 
to include in the agreement : — 

(а) the maintenance of the monument ; 

(б) the custody of the monument, and the duties of any 

person who may be employed to watch it ; 

(c) the restriction of the owner’s right to destroy, remove, 
alter or deface the monument or to build on or near 
the site of the monument ; 

• (d) the facilities of access to be permitted to the public or 

to any portion of the public and to persons deputed by 
the owner or the Collector to inspect or maintain the 
monument ; 

(e) the notice to he given to the Government in case the land 
on which the monument is situated is offered for sale 
by the owner, and th(! right to be reserved to the Gov- 
ernment to purchase such laud, or any specified portion 
of such land, at its market-value ; 

(/) the payment of any expenses incurred by the owner or 
ty the Government in connection with the preservation 
of the monument ; 

ig) the', proprietary or other rights which are to vest in His 
Majesty in respect of the monument when any expen- 
ses are incurred by the Govornnierit in connection with 
^ the preservation of the monument ; 

(h) the appointment of an authority to decide any dispute 
arising out of the agreement ; and 

* (i) any matter connected with the preservation of the mo- 

nument which is a proper subject of agreement between 
the owner and the Government. 
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(3) An agreement under this section may be executed by the 
Collector on behalf of the Secretary of State for India in Council, 
but shall not be so executed until it has been approved by the Local 
Government. 

(4) The terms of an agreement under this section may be 
altered from time to time w^ith the sanction of the Local Govern- 
ment and with the consent of the owner. 

(5) With the previous* sanction of the Local Government, the 
Collector may terminate an agreement under this section on giving 
six months* notice in writing to the owner. 

(6) The owner may terminate an agreement under this section 
on giving six months* notice to the Collector. 

• (7) An agreement under this section shall be binding on any 

person claiming to be owner of the monument to which it relates, 
through or under a party by whom or on whose behalf the agree- 
ment was executed. 

(8) Any rights acquired by Government in respect of expenses 
incurred in protecting or preserving a monument shall not be affect- 
ed by the termination of an agreement under this section. 


Owners under 
disability not in 
possession. 


6. (1) If the owner is unable, by reason of 
infancy or other disability, to act for himself, the 
person legally competent to act on his behalf may 
exercise the powers conferred upon an owner by 
section 5. 


(2) In the case of village property, the headman or other village- 
ofi&cer exercising powers of management over such property may 
exercise the powers conferred upon an owner by section 5. 


(3) Nothing in this section shall be deemed to empower any 
person not being of the same religion as the persons on whose be- 
half he is acting to make or execute an agreement relating to a pro- 
tected monument which or any part of which is periodically used 
for the religious worship or observances of that religion. 


7, (1) If the Collector apprehends that the owner or occupier 


Enforcomont of 
agreement. 


of a monument intends to destroy, rembve, ftlter, 
deface, or imperil the monument or to build on or 
near the site thereof in contravention of the 


terms of an agreement for its preservation under section 5, the Col- 


lector may make an order prohibiting any such contravention of 


the agreement. 
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(2) If an owner or other person who is bound by an agreement 

for the preservation or maintenance of a monument under section 5 
refuses to do any act which is in the opinion of the CoHector 
necessary to such preservation or maintenance, or neglects to do any * * 

such act within such reasonable time as may l)e fixed by the Col- 
lector, the Collector may authorize any person to do any such act, 

and the expense of doing any such act or such portion of the 
expense as the owner may be liable to pay under tfie agreement 
may be recovered from the owner as if it were an arrear of land- 
revenue. 

(3) A person aggrieved by an order made under this section 

may appeal to the Commissioner, who may cancel or modify it and 
whose decision shall be final. • 

8 . Every person who purchases, at a sale tor arrears of land- 
revenue or any other public demand, or at a sale 
made under the Bengal Patni Taluks Regulation, VIIT of 1819. 
1819, an estate or tenure in which is situated a 
monument in respect* of which any instrument 
has been executed by the owner for the time being, 

under section 4 or section 5, and every person claiming any title to 
a monument from, through or under an owner who executed any 
such instrument, shall be bound by such instrument. 

9 , (1) If any owner or other person competent to enter into 

an agreement under section 5 for the preservation 
ondowmVnt to repair of a protected monument, refuses or fails to enter 
mon^ into such an agreement when proposed to him by 

the Collector, and if any endowment has been 
created for the purpose of keeping such monument in repair, or for 
that purpose among others, the C8llector may institute a suit in 
* the Court of the District Judge, or, if %he estimated cost of repair- 
ing the . monument does not exceed one thousand rupees, may make 
an application to the District Judge for the proper application of . 
such endowment or part thereof. 

*(2) On the hearing of an application under sub-section (1), 
the District Judge may summon and examine the owner and any 
person whose evidence appeaxe to him necessary, and may pass an 
order for the proper application of the endowment or of any part 
thereof, and any such order may be executed as if it were the decree 
of a Civil.Court, 


Purchasers at cer- 
tain sales and per- 
sons claiming 
th rough ow n er 
boupd by instrument 
executed by owner. 



1894. 


16 AotVIlot 1901 (ancient monuments pjiesbbvation). [Sb. 10 ft 11 

10 . (1) If the Local Government apprehends that a protected 

monument is in danger of being destroyed, in- 
otS iured, or allowed to fall into decay, the Local 
monument. Government may proceed to acquire it under 

the provisions of the Land Acquisition Act, 1894, 
as if the preservation of a protected monument were a “public 
purpose” ^ within the meaning of that Act. 

(2) The powers of compulsory purchase conferred by sub- 
section (1) shall not be exercised in the case of — 

(a) any monument which or any part of which is periodically 
used for religious observances ; or 

ib) any monument which is the subject of a subsisting agree- 
ment executed under section 5. 

(3) In any case other than the cases referred to in sub-sec. (2) 
the said powers of compulsory purchase shall not be exercised 
unless the owner or other person competent to enter into an 
agreement under section 5 )ias failed, within such reasonable period 
as the Collector may fix in this behalf, to enter into an agreement 
proposed to him under the said section or has terminated or given 
notice of his intention to terminate such an agreement. 

(Notes). 

I.'— "Public purpose. " 

(1) Public purpose not deflned—Left to discretion of Government. 

There is no definition of a “public purpose” in the Act, nor any limitation 
regarding what is likely to prove useful to tlio public. Both matters 
are loft to the absolute discretion of tlw (rovcrnmeiit. See 7 C.W.N. 
249 = 30 0.30. X 

(2) Preservation of protected monument, to be viewed as public purpose. 

The provisions of the Land Acquisition Act apply to the preservation of a 
protected monument, as if it were a“ public purpose” within the 
moaning of the Act.*' Act VJI of 1904, Ss. 10 and 21. Y , 

11. (1) The Commissioner shall maintain every monument in 

Maintenance of of which the Goveinment has acquired 

certain protected any of the rights mentioned in section 4 or which 
monumonta. Government has acquired under section 40. 

(2) When the Commissioner has accepted the guardianship of 
a monument under section 4, he shall, for the purpose of maintain- 
ing such monument, have access to the monument at all reasonable 
times, by himself and by his agents, subordinates and workmen, for 
the purpose of inspecting the monument, and for the purpose of 
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bringing such materials and doing such acts as be may consider 
necessary or desirable for the maintenance thereof. 


12. The Commissioner may receive voluntary contributions 
towards the cost of maintaining a protected monu- 
contri- gjyg orders as to the management 

and application of any funds so received by hint : 


Provided that no contribution received under this section shall 
be applied to any purpose other than t}\e purpose for which it was 
contributed. 


Protection of pliicc 
of worship from mis- 
use, pollution or do- 
socratioii. 

character. 


13. (1) A place of worship or shrine main- 
tained by the Government under this Act shall 
not be used for any purpose inconsistent with^its 


(2) Where the Collector has, under section 4, purchased or 
taken a lease of any protected monument, or has accepted a gift or 
bequest, or the Commissioner has, under the same section, accepted 
the guardianship thereof, and such monument, or any part thereof, is 
pcftiodically used for religious worship or observances by any com- 
munity, the Collector shall make due pi\)vision for the protection of 
such monument, or such part thereof, from pollution or desecra- 
tion — 


(а) by prohibiting the entry therein, except in accordance 

with conditions prescribed with the concurrence of the 
persons in religious charge of the said monument or 
part thereof, of any person not entitled so to enter by 
the religious usages of the community by which the 
monument or part thereof is used, or 

(б) by taking such other action as he may think necessary 

in this behalf. 


Relinquishment of With the Sanction of the Local Govern - 

Government rights . i - - 

in a monument. inent, the Commissioner may — 

(а) where rights have been acquired by Government in respect 
of any naonument under this Act by virtue of any sale, lease, gift 
or will, relinquish the rights so acquired to the person who would 
for the time being be the owner of the monument if such rights 
had not been acquired ; or 

(б) relinquish any guardianship of a monument which he has 
accepted^ under this Act. 
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15. (1) Subject to such rules as may after 
Right of access to previous publication be made by the Local Gov- 
eriiiiieut, the public shall have a right of access to 
any monument maintained by the Government 

under this Act. 

(2) In making any rule under sub-section (J), the Local Govern- 
ment may provide that a breach of it shall be punishable with fine 
which may extend to twenty rupees. 

16. Any person other jthan the owner who destroys, removes, 

injures, alters, defaces or imperils a protected 

Penalties. . \ . 

monument, and any owner who destroys, removes, 
injures, alters, defaces or imperils a monument maintained by Gov- 
ernment under this Act or in respect of which an agreement has 
been executed under section 5, and any owner or occupier who 
contravenes an order made under section 7, sub-section (1), shall 
be punishable with fine which may extend to five thousand rupees, 
or with imprisonment which may extend to three months, or 
with both. 

Traffic in Antiquities. ^ 

17. (1) If the Governor- General in Council apprehends that 
antiquities are being sold or removed' to the 
detriment of India or of any neighbouring country, 
he may, by notification in the Gazette of India^ 
prohibit or restrict the bringing or taking by sea 

or by land of any antiquities or class of antiquities described in the 
notification into or out of British India or any specified part of 
British India. 

(2) Any person who brings or takes or attempts to bring or 
take any such antiquities into or out of British India 6r any part 
of British India in contravention of a notification issued under sub- 
section (1), shall be punishable with fine which may extend to five 
hundred rupees. 

(3) Antiquities in respect of which an oflfence referred to in 
sub-section (2) has been committed shall be liable to confiscation. 

(4) An officer of customs, or an officer of Police of a'gradh not 
lower than Sub-Inspector, duly empowered by the Local Govern- 
ment in this behalf, may search any vessel, cart or other means of 
conveyance, and may open any baggage or package of goods, if he 
has reason to believe that goods in respect of which an offence has 
been committed under sub-section (2) are contained therejuu. 


Power to Gover- 
nor G o n o r a 1 in 
Council to control 
traffic in antiquities. 
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(5) A person who complains that the power of search men- 
tioned in sub-section (4) has been vexatiously or improperly exer- 
cised may address his complaint to the Local Government, and the 
Local Government shall pass such order and may award such com- 
pensation, if any, as appears to it to be just. 

(Notes). 

I ‘ "Antiquities removed. * ’ 

Scope of iectioo. 

{a) It is proposed by this section to take power to prevent the removal from 
IJritinh India of any antiquities which it may be deemed desirable 
to retain in the countrv , and at the same time to prevent importa- 
tion. See Statement of Objects and Reasons. Y-1 

(b) By thus putting a stop to traflic in such articles, it is believed that it will 
be possible to protect against spoliation a number of interesting piSccs 
situated without and beyond British territory. {Ibid). Z 

Protection of Sculptures, Carvings, Images, Bas-reliefs, 
Jnscriptions o? like objects. 

18. (1) If the Local Government considers that any sculptures, 

, carvings, images, bas-reliefs, inscriptions or other 

Power to Local objects ought not to be moved from the place 

Government to con- , , -o 

troi moving of where they are without the sanction of the Gov- 
oriikl'^objoct^h^ eminent, the Local Government may, by notifi- 
cation*-^ in the local official Gazette, direct that 
any such object or any class of such object shall not be moved un- 
less with the written permission of the Collector. 

(2) A person applying for the permission mentioned in sub- 
section (1) shall specify the object or objects which he proposes to 
move, and shall furnish, in regard to such object or objects, any in- 
formation Ayhich the Collector may require. 

(3) If the Collector refuses to»grant such permission, the appli- 
cant may appeal to the Commissioner, whose decision shall be 
final. 

(4) Any person who moves any object in contravention of a 
notification issued under sub-section (1), shall be punishable with fine 
which may extend to five hundred rupees. 

(5) If the owner of any property proves to the satisfaction of 
the Local Government that he has suffered any loss or damage by 
reason of the inclusion of such property in a notification published 
under sub-section (1), the Local Government shall either — 

(g) exempt such property from the said notification ; 

69 2 > 
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{b) purchase such property, if it be moveable, at its market- 
value ; or 

* (c) pay compeusation for any loss or damage sustained by the 
owner of such property, if it be immoveable. 


(Notes). 

I " Power . . . . objects . ' ' 

Scope of section. 

This section aims at providing for antiquities, such as sculptures and inscrip- 
tions, which belong to a particular place and ought, therefore, to be 
kept in situ or di*posited in local inuscun\s. The removal of those it 
is proposed tt» enable the Local (lovernment to prohibit by notilica- 
tion ; and the section also provides that, if the object is moveable, the 
owner may require the Clovcrnment to purcliase it outright, and that, 
if it is iinmovoiil)le, the (lovernment shall compensate the owner for 
any loss caused to him by the prohiiution. See Statement of Objects 
and Rcasoii.s. A 

2.- Notification/* 

Notification by Local Government. 

For notification by the Government of — 

(1) Bengal, .see Calcutta Gazette, 1908, Pt. 1, p. 1248, and Gazette of India, 

1909, Pt. I, p. 23. , 

(2) Central Th’ovinces, see C P. Gazette, 1900, l*t. ITT, p. GIG. B 

19. (1) If the Local Government apprehends that any object 

mentioned in a notification issued under sec. 18, 
Purchase of sculp- . - i i-i- -i. n 

tures, carvings or sub-sectiou (1), 13 111 danger 01 being destroyed, 

Govciume^^^^ ^ reiiioved, injured or allowed to fall into decay, 

the Local Government may pass orders for the 

compulsory purchase of such object at its market-value, and the 

Collector shall thereupon give notice to the owner of the object to 

be purchased. 

(2) The power of compulsory purchase given by ‘this section 
shall not extend to — • 


(a) any image or symbol actually used for the purpose of * 
any religious observance ; or 

(b) anything which the owner desires to retain on any reason- 

able ground personal to himself or to any of his ances- 
tors or to any member of his family. • ® 


Scope of Bcction. 


(Notes). 


This section deals with the compulsory purchase of such antiquities, if that is 
found to he neccssai} for their preservation and the owner is not 
willing, on personal or religious grounds, to part from them. See 
Statement of Olqeets and Reasons. C 



' r I 


Sa. Soft 21] Aot YII of 190$ (ancient monuments preservation). 21 

Excavations, 

20. (1) If the Local Government is of opinion that excavation 

Power to Local limits of any local area ought to be 

Government to con- restricted or regulated for the purpose of protect- 
trol excavation. 

ing or preserving any ancient monument, the 
Local Government may, by notification i in the Local Official 
Gazette, ‘make rules — 

(a) fixing the boundaries of the area to which the rules are 
to apply f and 

(h) prescribing the authority by which, and the terms on 
which, licenses to excavate may be granted. 

(2) The power to make rules given by this section is subject*to 
the condition of the rules being made after previous publication. 

(3) A rule made under this section may provide that any per- 
son committing a breach thereof shall be punishable with fine which 
may extend to two hundred rupees. , 

(4) If any ov ner or pccupier of land included in a notification 
under sub-section (1), proves to the satisfaction of the Local Govern- 
ment that he has sustained any loss by reason of such land being so 
included, the Local Government shall pay compensation in respect 
of such loss. 

(Notes). 

Notification. " 

Notification. 

For by ibt‘ Govcrnmoiii of— 

(1) Central Provinocs, m C.J\ (riizetto, 190G. Pt. HI. p. (UT. 

(2) Mfidras, m Madras Rules and Orders. D 

GeneraV. 

21. (l) The market- value of any property which Government 

is empowered to purchase at such value under 
Assossmont of this Act, or the amount of compensation to be 
compensation 1. paid by Government in respect of anything done 

under this Act, shall, where any dispute arises 
touching the amount of suoh market-value or compensation, be 
ascertained in the manner provided by the Land Acquisition Act, I of 1894. 
1894, sections 3, 8 to 34, 45 to 47, 51 and 52, so far as tlu y can be 
made applicable : 
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Provided that when making an inquiry under the said Land 
Acquisition Act, 1894, the Collector shall be assisted by two asses- 
sors, ^ one of whom shall be a competent person nominated by the 
Collector, and one a person nominated by the owner or, in case the 
owner fails to nominate an assessor within such reasonable time 
as may be fixed by the Collector in this behalf, by the Collector. 

(Notes). 

Assessment compensation,*" 

Conpensation— Mode of asBessment— Antiquities not proved to have any market 
value. 

(a) The Government of India was desirous of saving from destruction, and of 
preserving as public monuments, certain works in the vicinity of 
Madras known as the Seven Pagodas of Mahabalipuram. The works 
wore on the open sea beach, and they wore constructed out of a small 
extent of granite hill which lay exposed at that spot. They consisted 
partly of raths or monolithic temples completely and partly of figures 
carved upon its hioc. IG M. 3G9 (874) (P.C.)»20 I. A. 80. E 

ib) The place is very celebrated. Forgusson speaks of it as “ more visited and 
more described thaii any other place in India.** One gigantic rock- 
carving he describes as the most remarkable thing of its class in 
“India.” FIc speaks of the raths as the oldest examples of their 
“ class ” and ascribes them to tlic fifth or sixth century A.D. Cl ole 
thinks they are several centuries older than that : perhaps belonging 
to the second century B.C. {Ibid), F 

{c) Whatever their origin, there is no doubt of their historical interest and 
value, or that the destruction of them would be a public misfortune. 
(Ibid). G 

(d) The hills supply granite of good quality, for which there is some demand 
in Madras, and it has been quarried for many years past. No injury 
to the monuments was anticipated from the original style of working, 
but when the zamindar of the place took to blasting the local authori- 
ties felt alarmed and advised the Government to interfere. {Ibid), H 
{e) The Government sought to acquire the said plot of land with granite 
quarries and also certain .sculptural works of antiquity. The questions 
arose on appeal whether any market-value was assignable to the 
antiquities, and whether Ihe assessment of the compensation had been 
rightly made. The 'antiquities were held to have no market- value, , 
and since their acquisition would not injuriously affect the claimant, 
no compensation could be awarded in respect of them. ' {Ibid). 1 
2.— Assessors. ’* 

(1) Absence of nominated aBBesBor— Procedure to be followed. 

Where a nominated assessor absented himself on the date fixed {or hosring, 
the course to be followed by the J udgo was to give notices to the parties 
and to appoint some one else in his place. See 17 C. 380. J 

(2) Persons having an interest not competent to be asseBSor. 

The ofiioe of assessor is a quasi- judicial one, and a person is disqualified to act, 
as an assessor, in a matter, in which ho has a direct pecuniary inter- 
est, however small, or a substantial interest likely to create a bias. 
See 8 B. 553. « K 
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2.— " i4 aseasors. Concluded ) . 

(8) Abbobbop Ib not oompetent to be » witnesB. 

A person appointed as an assessor performs a quasi-judicial function t and is, 
therefore, incompetent to testify as a witness in the same proceeding. 
See 17 B. 299. L 


(4) Minor— DiBqualifled atBOBBOP— Waiver by guardian of objection. 

Whore the guardian of a minor had not raised any 'objection in the lower 
. Court, as regards the competency of an assessor, nominated by the 
Collector, held, the minor was Hot estopped from objecting to the 
competency of the assessor in the appellate Court. Sec 17 B. 299. M 

(5) Agreement of Judge ahd aBBesBorB aB to amount of oompeoBation— No appeal 

lies. 

In a case where the Judge and one or both of the assessors agreed as to the 
smount of compensation, their decision would bo final, and no appeal 
lay oven if they differed upon minor points not falling within 4he 
scope of their jurisdiction See 36 P.R. 1892 ; 10 C. 769. N 
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Jurisdiction. 


A Magi.strate of the third class shall not have jurisdiction 
to try any person charged with an offence ngain.st 
this Act. 


l^owor to make 
rules. 


23 (1) The Governor General in Council or 
the Local Government may make rules i for 
carrying out any of the purposes of this Act. 


(2) The power to make rules given by this section is subject 
to the condition of the rules being made after previous publication. 


(Notes). 
i,— **Ruiea.'* 

(1) Scope of seotion. 

A general power to make rules is given by this section. See Statement of 
Objects and Reasons. 0 

(2) Madras Rules. 

For rules made by the Govornraont •if ^ladras for the decipherment, publica- 
tion and custody of Indian inscriptions on stone and copper. See 
Mad. Rules and Orders. P 

24. No suit for compensation and no crim»i- 

Protectiontopub- proceeding shall lie against any public servant 
lie servants acting 

under Act. m I’pspect of any act done, or in good faith intend- 

* ’ ed to be done, in the exercise of any power con- 

ferred by this Act. 

* (Mote). 

Scope of BOOtlOD. 

This section is intended to protect acts done or in good faith intended to be 
^ done, under this Aot. See Statement of Objects and Reasons. Q 
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may proceed notwithstanding roforenco, but not make Gnal order,' 8. 1C, 12. 
Crown^ Suit by— Cause of action Burden* of proof, 20. 

D 

Damages, Limit ition as to claims to land sold or dealt with, 8. 18, 13, t4. 

Decision, of Board of Revenue, 8. 5, 8. 9. 

when final, S. 5, 8, 9. ^ 

Defence, Ordinary Courts considering claims to waste lands when raised by way of. 

J -N, 10. 

may bo heard if sot up by person in possession —Sale by Government — Rights of 
person in possession, O, 10 . 

Defendant, in suit under 8- 5, 8. 10, 11. 
in suits under 8. G. 8. 10, 11. 

Appearance by pleader or by agent, 8. 10, 11. 



INBBX. 


nt 


E 

Easements Act {V of 1882) ^ Sb. 60, 61— Right to uao of waste land— Permissive use by 
tenants— Right of landlord to erect building —Works of permanent character 
executed by licensee, 10 . * 

G 

Oovermnent, Whether Act XXIII of 1863 applies at all to any lands except lands which 
are the property of. L, 5. 

Sale by— Rights of person in possession— Defence may be heard if set up by 
pprson in possession, 0, 10 . 

Presumption as to, ownership— Waste lands —South Ganara, 17. 

Free grazing lands set apart by, for village cattle — Disposal of part of such lands 
by (xovernment— ;Extent of righc of pasturage in Government waste lands — 
Relative rights of villagers and Government, how far within Civil Court’s 
jurisdiction, 19. 

Right of pasture against— Presumptive right— Waste lands, unassessod, 19. 

Grant, Non-mi rasi waste land — Power of Collector to make grant — Right of the former 
occupant, 18. * 

Of waste lands— Mortgage — Sale— Construction whether lands sold or mort- 
gaged, 18. 

Grazing lands, Froj, set apart by Govornraont for village cattle— Disposal of part of 
such lands by Government- Extent of right of pasturage in Government 
waste lands -Relative rights of villagers and Government, how far within 
Civil Court’s jurisdiction, 19. , 

• H 

Hearing, Procedure before, 8. 1C2, 11. 

Procedure, on, S. 13, 12 

High Cmirt, Reference of question of law, etc., to, etc., S. 15, 12. 

L 

Law, Reference of question of. etc., to High Courts, etc., 8. 15, 12. 

Limitation, as to claims to land sold or dealt with — Provision for such claims if 
preferred within fine, S. 18, 13, 14. 

Presumption — Possession of waste lands, 17. 

Possession— Uncultivated land, 18. 

Local Government, Power to order suit to try claim admitted by Collector, 8. G, 9. 

not barrred from awarding compensation for land absolutely sold, though claim 
be not preferred in time, 8. 22, 13. 16. 

Compensation for land sold subject to condition, if claim proved, though not 
preferred in time, 8. 23, 16. 

M • 

Members, Power of, 8. 7, 9. 

Mortgage, Sale— Construction whether lands sold or mortgaged— Grant of waste 
lands, 18. 

N 

Noti^, Collector failing to give — Contest if necessary, D. B. 

to claimant, 8. 6, 8, 9. 

of Constitution of special Courts, 8. 8, 10. 

Notification, of conditions, 8. 3, 7« 

o 

Ordinary Courts, oonsidering claims t) wasco lind-} when raised by way of defence 
J-27, 10. 

Original enquiry, Exclusion of officer making, 8. 7, 9. 



IV 
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P 

Plaintiff, suit under S. 5, S. 10, 11. 
in suits under S. 6, S. 10, 11. 

Appearance by pleader or by agent, 8. 10, 11. 

Pleader, Appearance by, S. 10, 11. 

Possession, presumption of, from evidence of title— Waste lands -Title, 17. 
Presumption, possession, of, from evidence of title — Waste land Title, 17. 

Possession of waste lands — liimitation, 17. 

Waste land, 17. 

as to Government ownership— Waste lands— South Oanara. 17. 
as to possession of owne**- rjind emerging from a Bhil, 18. 

Procedure, in cases of claims or objections to waste i inds, S. '2, 6, 7. 

Notification of conditions, S. H, 7. * 

before hearing, S. 12, 11. 
on hearing, S. 13, 12. 

Proceedings, Regulation of, S. 11, 11. 

Pwrejmser, Cannot be compelled to give patta to person claiming to be occupant boC ire 
sale. A, 14. 

of waste lands— Person having good title and biing in possesion —Rights, 
R,0. 14. 

Onus on, to show whether lands were waste lands, X—Z, 14. 


Records, Of cases where to be deposited, 8. 17, 13. < 

Reference, Of question of law, etc., to High Court, etc-, 3. 15, 12. 

When, obligatory. S 15, 12. 

Court may pncesed notwithstanding, but not make final order, 3* IG, 12. 
Regulation, Of proceedings, S. 11. 11. 

Report, To Board of Revenue — Claim to waste land, S. 5, 7-9. 

Revisiem, No appeal or, from the order under the Act, S. 14, 12. 

Ruling power, Waste land vested in, 17. 

Ryotwari lands. Nature of right possessed by ryot in his lands -Right of Government 
to grant to other ryots lands allowed to lie waste, 18. 

s 

Sale, Postponement of, ponding enquiry re claims for waste lands, 8 . . 3 , 7. 

to be stopped if claim appear to be established but may afterwards be proceeded 
with, 8. 4 , 7. • 

Delivery to claimant of copy of order of rejection or of, 8. 5, 7—9. 

By Government — Rights of person in p lasossion — Dafouce may be heard if set 
up by person in possession, 0, 10 

Construction whether lands sold or mortgaged — Graut of waste lands —Mort- 
gage, 18. 

South Canara, ^Presumption as to Government ownership — ^Waste lands, 17. 

Special Court, Exclusion of officer making original enquiry, 8. 7, 9. , < 

For trying claims under the Act, 8 . 7 , 9. 

Power of members, S. 7, 9. 

Notice of constitution, of 8. 8, 10. 

Where held, 8. 9, 10. 

Stamp-duty, Waste land, K, 9. 

Suit, Institution of, — ^Vakalatnama, 0, 9. 

Power to order, to try'olaim admitted by Oolleotor, 8# 6, 9. 



nuDnx. 




(Concluded) . 

Plaiutifi and defendant, in under 8. 5, 8. 10, 11. 

Flaintii! and defendants in, under 8. 6, 8. 10, 11 . 

Appearance by pleader or agLMjt, S. 10, II. » 

For compensation for land wrongly sold as waste, Z), E, 14. 

By Crown— Cause of action— Burden of proof, 20. 

To establish right to grant of puttali of waste lands — Preierential right of occu- 
pancy , 20. 

T 

Title, Possession, presumption of, from evidence of title- Waste lands, 17. 

u 

Uncultivated land, Limitation— Posscssiou, 18. 

Y 

Vakalatnama, Institution of suit, G, 9. • 

w 

Waste, Allowing to lie, not abandonment, 18. 

Waste land, Consequences of holding that Act XXIll of 1863 applies to lands sold as, 

N, 8 . 

Definition — Application of Act XXIII of lp63, Q—S, 5, 6. 

• 8ale, T, 6. 

Assessed, U, 6. 

Unassessed, V, 6. 

Provision for enquiry in claims to, or objections to sale of same, 8. 1, 6. 
Procedure in cases of claims or objections to, 8. 2, 6, 7. 

Postponement of sale pending enquiry re claims to, 8. 3, 7. 

Sale to be stopped if claim appear to bo established, but may afterwards be 
proceeded with, 8. 4, 7. 

Delivery to claimant of copy of order of rejection or of sale, 8. 5, 7—9. 

Claim to, report to Board of Bevonuo, 8. 5, 7 — 9. 

Stamp-duty, E, 9. 

Ordinary Courts considering claims to, when raised by way of defence, J— 10. 
Limitation as to claims to, sold or dealt with, 8. 18, i3« 14. 

Purchghsor cannot bo compelled to give patta to per.son claiming to be occupant 
before sale, A, 14. ^ 

Purchaser of,— Person having good title and being in possession— Rights, B, C, 
14. • 

Suit for compensation for land wrongly sold as waste, D, E, 14. 

Onus on purchaser to show whether lands wore, X — j/i, 14. 

When land sold not absolutely, or not sold, but otherwise dealt with, 8. 20, 15. 
Possession — Ownership, 17. 

^ Presumption, 17. 

South Canara — Presumption as to Government ownership, 17. 

Unsettled and unoccupied, not belonging to private owner, 17. 

Vested in Ruling power, 17. 

Possesaion of, — Limitation — Presumption, 17. 

Title — Possession, presumption of, from evidence of title, 17. 

Grant of, — Mortgage— Sale— Construction whether lands sold or mortgaged, 18 
patta — Rights of mirasdars, 18. 



INDISZ. 


WaUt fanidHOondluded). 

Bight to UBO ofi^PenniBsive use by tenants— Bight of landlord to ereot building 
—Works of permanent character executed by licensee— Easements Act (V of 
1982), Ss. 60, 61, 10. 

Bights of pasturage in Zemindari -Bight of Zemindar to re claim, 10. 
Unassessed-Bight of pasture against Government— Presumptive right, 10. 

Suit to establish right to grant of puttah of, preferential right of occupancy, 20. 
IFifnesses, Procuring attendance of, 8. 12, 11. 

Words and phrases, “ Other disposition,” scope of the expression, W, 6- 
Number- Gender, S. 24, 16. . 



THE LOCAL AUTHORITIES LOAN ACT, lg!79. 


INDEX. 

Note: — 1, Tho thick figures at the end of each line refer to the pages of this Act and 
, the alphabets in italics preceding the thick iiguros refer to the cases 
having corresponding thick letters dgainst them in tho.se pages. 

2. S in Brevier Roman denotes the section. 

A 

Act XXIV of 1871, Repeal of, S. 2, 2. 

Act XI of 1879, Preamble, 1, 

Statement of Objects and Reasons, A, * 

Proceedings with regard to the Bill, B, 1. 

Short title, Local Extent, Commencement, S. 1,1. 

Places whore, has been declared to be in force, C, 1, 2. 

Local Government may authorize parties to borrow from private persons under 
this, S. 7, 7-'f2. 

Loans not to be affected except under this, S. 8, 12, 13. 

Application of, to loans existing previous to the fifth of September, 1871, S. 9. 
13. 

Ajmere Regulations 1886 {V of 1886), S. 169— Municipal Committee, E, 2. 

Attachment, Remedy by, if loan not repaid, S. 6, 6, 7. 

Not to defeat prior charges legally made, S. 6, 7. 

c 

Charges, Attachment not to defeat prior, legally made, S. 6, 7. 

P 

Funds, Meaning of, S. 3, 2. 

Loans for works may be granted on security of, S. 4, 2. 

G 

Oovernor-Oeneral in Council, Power to, to make rules, S. 6, 3. 

Power to’ make rules in regard to loans to bo taken under, S. 7, 7—12. 

Qrartt, Rules for tho, of Government loans to Local Authorities, G, 3—6. 

L • 

Loans, For works may be granted on security of funds, S. 4, 2. 

Rules for the grant of Government, to Local Authorities, O, 3—6. 

Rules made under 8s. 5 and 7 for the raising of, by local authorities in the, open 
market, II, 6 . 

* Remedy by attachment if, not repaid, S. 6, 6, 7. 

Power to make rules in regard to, to be taken under S. 7, 7 — 12. 

Rules for raising of, by local Authorities in open market, K, 7- 10. 

Not to be afEooted except under •this Act, S. 8, 12, 13. 

Application of Act to, existing previous to tho fifth of September 1871, S. 9, 13. 
Local authority. Meaning of, 8. 3, 2. 

Definition, E, 2. 

Rules for the grant of Government loans to, 0, 8—6^ 
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INDEX. 


Local att^/ion^^(Ooncluded). 

Rules made under Ss. 6 and 7 for the raising of loans by, in the open market, 

JJ.6. 

Rules for raising of loans by, in open market, X, 7—10. 

Conditions on which, is allowed to issue sterling loans, L, 10. 

Conditions on which local authorities are allowed to issue sterling, L, 10. 

Loans not to be aifeoted except under this Act, S. 8, 12, 18. 

Local Oovemmentf May authorise parties to borrow from private persons under this 
Act, S.7, 7-12. 

M 

Municipal Committee^ Ajmore Municipal Regulations 1886 (V of 1886), S. 159, E, 2* 

R 

Remedy, By attachment if loan not repaid, S. 6, 6, 7. 

Repeal, Of Act XXIV of 1871, S. 2, 2. 

Rules, Power to Governor-General in Council to make, B. 5, 3. 

^ For the grant of Government loans to Local Authorities, (7, 8— 6. 

Made under Ss 5 and 7 for the raising of loans by Local Authorities in the open 
market, i7, 6 . 

Power to make, in regard to loans to be taken under, S. 7, 7—12. 

For raising of loans by Local Authorities in open market, K, 7 — 10. 

s 

Security, Loans for works may be granted on, of funds, 8.4,2. 

Sterling loans, Conditions on which local authorities arc allowed to issue, 10. • 

w 

Words and phrases, Meaning of “ Local authority,” 8. 3, 2. 

“Funds.” S. 3, 2. 
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THE AGEICULTURI8TS LOANS ACT, 1884. 


INDEX. 

The thick figures at the end of each lino refer to the pages of this part and 
the alphabets in italics preceding the thick figures refer to the cases 
having corresponding thick letters against them in those pages. 

S. in Briovor Roman denotes the section. 

A 

Act X of 1879, Repeal of, and Ss. 4 and 5 of Act XV of 1980, S. 3, 2. 

Act XV of ISHOy Repeal of Act X of and Ss 4 and 5 of, S. 3, 2. 

Act XII of 4— Preamble, 1, • 

Short title, Commonooraent, 8. 1, 1. 

Local extent S. 2, 1, 2. 

Act extended, C, 2. 

Places where Acti has been declared to be in force, 2. 

o 

Government, Right of, — Ex-proprietary tenants mortgaging trees to Government for 
• takkavi advances, 0, 5. 

J 

Joint borrowers. Liability or, as among themselves, S. f), 6. 

L 

TAahtlitp, of joirit borrowers as among thomselves, 8, 6, 6. 

Loans, Power for Loctl Government to make rules, S 1, 2 “4. 

Recovery of, under this Act, 8. 5, 5. 

Under the Act — Liability of joint borrowers as among themselves, 8. 6, 6. 

Local Government, Power for, to make rules, S. 4, 2—4. 

M 

Mortgage, Public Demands Recovery Act (VII of 1880, and I of 1895, B C) effect of sale 
under— Priority, A, 5. 

P 

• 

Priority, Mortgage -Public Demands Recovery Act, effect of sale under, A, 6, 

Public Demands Recovery Act (VII of 1880 and* I of 1896, B C.) Effect of sale under, 

A 5, 

R 

Recovery, of loans under this Act, 8. 5, 5. 

Scope of 8. 5— Takkavi advances, X^Z, 5. 

Repeal, of Act X of 1879, and Ss. 4 and 5 of Act XV of 1880, 8. 3, 2. 

Rules, Power for Local Government to make, 8. 4, 2 — 4. 
under this power -Ajmere-Merewara, F, 2. 

Andaman and Nicobar Islands^ G, 3. 

Assam, H, 8. 

Bengal, I, 3. 

Bombay, J, 3. 

Burma, K, 3. 


Note :-l. 

2 



n INDEX. * 

JBttIfa— (Oondnded). 

Central Provinoes, L, 8. 

Ooorg, M, 8. 
tfadras, N, 8. 

United Provnioee, of Agra and Oudh, 0, 8. 

Punjab, P, 8, 4. 

s 

Sale, of house in default of payment of takkavi advance— Meet of prior incumbrance, 

B.8. 

T 

Takkavi advance. Recovery — Scope of 8. 6, X~E, 8. 

Sale of bouse in default of payment of,— Effect of prior incumbrance, B, 8. 
Ex-proprietary tenants mortgaging trees to Government for,— Relinquishment of 
their rights to semindar— Bight of Government, C, 8. 
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THE LAND IMPEOVEMENT LOANS ACT, 18^3. 


iNDEi:. 

Note ; — 1. The thick figures at the end of each line refer to the pages of this Act and 
the alphabets in italics preceding the thick figures refer to the oases 
having corresponding thick letters agninst them in those pages. 

2, 8 in Brevier Roman denotes the section. 

A 

Act JCXVI 0/2872, Repealed, S. 2. 3. 

„ XXI of 2876, Repealed, S. 2, 8. 

„ XIX of 2863 — Statement of Objects and EeasoDS. A, i, • 

Report of the Select Committee, B, 1. 

Proceedings in Council, C, 1. 

Short title, S. 1, 1, 2. 

Local extent, S. 1, 1, 2. 

Commencement, S. 1, 1, 2. 

Came into force, F, 2. 

Extended, F-1, O, 2. 

Declared to bo in fo»ce, H.2. 

Purposes for which loans may bo granted under this, Q. 4, 3, 

c 

Collector, defined S. 3 , 8 . 

Meaning, I, 3. 

I 

Improvement, Meaning, 8. 4, 3, 4. 

Loans granted under the Art — Exemption of, from assessment to land revenue, 
S. 11, 10. 

J 

Jomt borrowers. Liability of, as among themselves, S. 9, 7. 

li 

Land revenvs, ifixemption of improvements from assessment to, — Loans granted under 
the Act, S. 11 , 10, ' 

Loans, Purposes for which, may be granted unde's this Act, S. 4, 8, 4. 

Mode of dealing with application for, S. 0, 4. 

Period for re-pay men t of, S. 6, 4, 6. 

Recovery of, under this Act, S. 7,8, 6. 

Order granting, conclusive on certain points, S. 8, 6. 

Liability of joint borrowers as among themselves, S. 9, 7. 

Grantbd under the Act — Exemption of improvements from assessment to land 
revenue, S. 1 1 , 10. 

Local Oovernment, Power to make rules, S. 10, 7 — 10. 

N 

Notification, directing the manner in which notice issued under 8. 5 shall be published 
— Bombay, L, 4. 

Making direction — Burma, M, 4 . 
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INDEX. 


o 

Officer t empowered in Bind, J, 8. 

p 

Period^ for repayment of loans, S. 6, 4. 5. 

R 

Recovery t of loans under this Act, S. 7, 5, 6. 

Repayment, Period for, of loans, S. 0, 4, 5. 

Repeal, Acts XXVI of 1871 and XXI of 1876.— ed, 8. 2. 8. 

Revenue Recovery Act (II 1864), S. 42, applicabiliny of, to sales under the Land Im- 
provement Loans Act, O^Q, 6. 

Rules, Power to make, S. 10, 7—10. , 

Notification making— A jmoro-Merwara, S, 7. 

Assam, T, 8. 

Bengal, U, 8. 

Bombay, V, 8. 

* Burma, W, 8. 

Central Provinces, X, 8. 

Coorg, Y, 8. 

Madras, Z, 8. 

United Provinces and Oudh, A, 8. 

Punjab, B, 8, 9. 

s 

Sales, Revenue Recovery Act (II of 1864), S. 42, applicability of, to sales under the 
Land Improvement Loans Act, 0— Q, 6. 

8M, Officer empowered in, J, 8. 

w 

Words and phrases. Collector defined, S. 8, 8. 

Improvement— Meaning, 8. 4, 8, 4. 



THE INDIAN SLAVEEYsACT, 1843. 


TABLE OF OASES NOTED IN THIS ACT. 

I.L.R. Allahabad Series. Page 

2 A 723 (725) ... Empress of India v. Ram Kuar .. 5 

i.L.R. Bombay Series. 

3 B 422 ... Sayad Mir Ujmuddin Khan v. Ziaulnissa Bogam ... 3| 5, 6 

I.L.R. Madras Series. 

10 M 375 (475) ... Giyaiia Sambandha Pandara Sannadhi v. Kanda- 

sami Tambiran ... 6 

North West Pi'ovinces High Court Reports. 

3N W P H C R 

146 ... The Queen v. Mirza Sikundcr Bukhut ... S 

Bombay High Court Reports. 

12 B H C R 156 

(159) ... Mir Ajmuddin Khan v. Ziaunnissa ... 3, 5 

Calcutta Law Reports. 

6 0 L R 11 (17) 

(PC) ... Sayad Mir Ujmuddin Khan v. Ziaulnissa Begam ... S* 6, 6 

Indian Appeals. 

6 I A 137 V.. Sayad Mir UjmuddiTi Khan v. Ziaulnissa Bogam ... 3, 5, 6 




THE INDIAN SLAVEEY ACT, 1843. 


INDEX. 

Nete 1. The thick figures at the eud of each line refer to the pages of this Act and 
the alphabets in italics preceding the thick figures refer to the cases 
having corresponding thick letters against them in those pagest 
2. 8 in Brevier Roman denotes the Section. 

A 

Act V of 1843 — Short title, A, 1. 

Places where, been declared to be in force, B, 1, 2. 

Has been extended, C. 2, 

Has been applied, D. 3. 

Effect, Ft 3. 

Held to apply, if in force at time of succession, H, 8. 

c 

Construction (of Statutes). 

Remedial statute, E, 3. 

Intention of Legislature, 3. 

M 

Mahomedan Law. 

Slavery— Two kinds, /v, 4, 

Entire slaves, L, 4. 

Qualified slaves, Af, 4. 

Mookatib, 4. 

Moodubir, 0, 4. 

Oom-i'Wulud, P, 4 
Kbanzad, Q-S, 4. 

Wula — Succession to emancipated slave, F, F, 5, 6. 

P 

Penal Offence, against alleged slave, S 4, 6. 

Prohibition, of ^ale of persons or right to his labour on ground of slavery, S, 1, 4, 5. 

s 

Sale. Prohibition, of persons or right to his laborron ground of slavery, S. 1, 2, 3, 4, 8. 
Slaves, Entire,— Mohammadan Law, L, 4. 

Bar to enforcement of rights arising out of alleged property in person as a, S. 2, 5. 
Defined, F, 5. 

Rights derived from slave girl suhsequently emancipated and married, W, 5 
Succession to emancipated,— -Mohammadan Law— Wula. F, Z, 6, 6. 

Penal ofience, against alleged, S. 4, 6- 
Slavery^ defined, I, 3. 

Isteela— Mahomedan law, J, 3. 

Mahomedan Law— Two kinds, K, 4. 

Mookatib, N, 4. 

Moodubir. 0, 4. 

Oom-i-wulud, P, 4. 
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Skivcri/— (OoDclttded). 

Khanazad, Q, 8^ 4. 

IJrohibitioQ of sale of persons or right to his labour on ground of slavery, 9. 1 , 4, 9* 
Bar to enforcement of rights arising out of alleged property in person as a slave, 
S. 2. 9. 

Bar to dispossession of property on ground of owner’s, S. 8, 9, 6. 

Spiritual, of a pupil to his guru, i, 6. 

Siiccession. 

Emancipated slave—Mohammadan Law— Wula, F, 9, 6. 

w 

ITordf and Phrases, 

** Who may have acquired property by inheritence,” Ineaning of the expression, 
in B. 3. B, 6. 

That the person from whom the property may have been derived was a slave,’ 
scope ol the expression, in S. 3, C, 6. 



THE INDIAN TOLLS ACT, 1861. 

TABLE OF CASES NOTED IN THIS ACT. 
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6WRCr48 ... Na^ endrooazftin Singh and another ••• 7 

15 G 269 ... Ram Pitam Shah Shoobul Ohunder Mulliok ... 7 

22 W R 76 (Or) (78) Uttom Ohunder Ggngooly v. Issur Ohunder Mooker- 
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THE INDIAN TOLLS ACT, 1851. 


INDEX. 

Mote 1.-— The thick figures at the end of each Hue refer to the pages of this Act and the 
alphabets in italics preceding the thick dgures refer to the cases having 
* oorresponding thick letters against them in those pages. 

2. B, in Brevier Roman denotes the section. 

A 

Aet V2I1 ot mi. Preamble, 1. 

Short title, A, 1. 
amendedv B, 1. 

repealed in Bombay, C, 1. * 

Power to extend the teiipritorial operation of Act VUI of 1851, D, 
declared to be in force or extended, E, li 2. 

Rules and Orders under this, F, 2. 

Operation of| in other parts, cr— JD, 8, 4. 

Penalty for offences under S. 6, 6, 7. 

B 

Biwch of contract, Implied, to keep road, fit for traffic — ^Damages, measure of — Oontraot 
for tolls entered into wit^ Local Fond Board, R, 5. 

. c 

Collectors, Power to cause levy of tolls on roads and bridges within certain rates and to 
appoint — responsibilities, 8. 2, 8. 

Assistance of, by police officers, 8. 5, 6. 

Compensation, to person aggrieved — Saving of right to sue Civil Court, S* 6, 6, 7. 
Oontraetora, Powers for recovery of tolls, 8. 3, 8. 

D 

Damages, Measure of — Contract for tolls entered into with Local Fund Board—Implied 
breach of oontraot -to keep road fit for traffic, R, 8. 

E 

Exemptions, from payment of toll, 8. 4. 6. 

Tolls— Military and Police Officers— Agjira, V, 6. 

G . 

Government, False accounts kept to deceive— Lease to levy tolls— Lessee, right of, to 
admit partners— Accounts, two sets of, S, 8. 

Gremt, of taluq upon which a bat used to be held— Whether a monopoly— Oaloiiilation, 

N,i. 

. . H 

Sat, Grant of taluq upon which a, used to be held— Whether a monopoly— Oalcula- 
. tion, ATid. 

3 

Juirieiietion, Tipnk Paneare, right— Right to levy toll on exports from foreign territory 
— Jmmoveable property, H, 8. 

Summons to a lessee of tolls— MagWrate’b powers— Warrants— Non^leggl' reme* 
dies, P, 4. 



M 


mmx. 


f 


h 
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Ojfenua, Penalty for, under Act, S. 6, 6. 7. 
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Parinera, Lessee, right of, to admit— Accounts, two sets of— False accounts kept to 
deceive Government— Lease to levy tolls, 8, 8. 

Pefieei,l 80 a, Exhibition of table of tolls and statement of, S. 7, 7, 8. 

Penalty, for offences under Act, S. 6, 6. 

Police officers, Assistance of Oolleotern by, S. 5, 6. 

Presidency, scope of the expression^ K, 8. 

Procedure, Summary— Tolls, X, 7. 

R 

BeleaM, of seized property on tender of dues, S. 3, 8. 

Repeal, of Acts, B. 1, 8. 

Budea, and orders under this Act, P, 2. 

s 

8uit, for refund of money— Notice of action- Tolls paid in excess of powers given, C, 7. 

Summons, to a lessee of tolls -Jurisdiction — Magistrate’s powers— Warrants— Non-legal 
remedies, P, 4. 
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Tipnia Panaare right— Jurisdiction— Right to levy toll on exports from foreign terri- 
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Lessee of, whether a manager, 0, 4. 

Summons to a lessee of — ^Jurisdiotion — Magistrate’s powers— Warrants— Non- 
legal remedies, P, 4. < ' 

Lease of— Magistrate’s powers, Q, 4. 

Contract for, entered into with Local Fund Board— Implied breach of contract 
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Lease to levy— Lessee, right of, to admit partners— Accounts two sets of— False 
accounts kept to deceive Government, 8, 8i 
, Contwtprs’ powers tor recovery, B. 8, 8 . 



nm. 


m 


t 

3Wb-(eeodaM). 
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Application of proceeds of, 8. 8, 8, 8. 

Bdhednle, 8, 8. 

Bohednle not in force in some places, L, 8, 
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Ifords and phram, Eztortionately— Meaning, 2— fi, 7. 

Praaidanoy, scope of the egression, 8. 
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Proceeding.s relating to the Bill, H. 
declared to be in force, /), 11. 

Power to extend, S. 3, 13. • 
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Collcctor<t. of lolls may compound for tolls leviable aada: Aot VIH of 1851 or this Act, 
S. -2, 13. 


ImciI Ooremment, Authority of, -f, 13. 
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Schedule, of Act VIII of 1851 repealed, and mother, eebeiituted, 8. 1, 12. 
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'Polls, Collectors of, may compound for, leviable u-iJer \ci, VII of 1851 or this Aot, 
8. 2, 13. 
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8. 13. 17. 
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Power to, to control moviag of sculptures, carvings or like objects, B. 18, 19, 80, 
Notification by, 20. 

Purchase of sculptures, carvings nr like objects by the, S. 19, 80, 8f. 
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Traffic, Power to Governor-General in Council Ifb control, in antiquities, 8. 17, 18. 19. 

Y 

Voluntary contributions, 8. 12, 17. 
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Employe’s right to publish separately. 



2 


Aot XX of 1847 (IHB INOUN COPYBIQHI AOl). * 


Sbotions. 

11. Bights of proprietor of Copyright on making entry in 
• registry, 

12. Proprietorship of copies of book illegally printed. 

13. Bight of Copyright proprietor to sne for and recover copies 

or damages. 

14. Entry in registry to be made before Copyright proprietor 

can proceed under Act. 

Omission to make entry not to affect Copyright, etc. 

15. Plea by defendant and special evidence in actions for 

things done under Act. 

Defendant to have full costs if successful. 

16. Limitation of criminal proceedings for breach of Act. 

17. [Repealed.'] 

SohkdutjB. — No. 1. — Original Entry op Pkopriktorship op 

Copyright op a Book. 

No. 2 . — Form op Entry of Assignment op Coey- 

BIGIIT IN ANY BoOK PAhVIOUSLY RESGIS* 
TFOtltD. 



THE INDIAN COPYRIGHT ACT, 1847. 

(ACT XX OF 1847.1) 


{Passed on the ISth December, 1847). 
HISTORICAL MEMOIR. 


Year. 

No. 
of Act. 

i 

Name of Act 

How affected. 

1847 

XX 

Copyright Act 

j 

Rep. in part, Act XVII of 18G2. 

1 Act XTV of 1870. 

Act IX of 1871. 

1 Act XVI of 1874.» 

Act XII of 1876. 

Act I of 1879. 




1 

Declared in force throughout Bri- 
tish India, except as regards 
the Scheduled Districts, Act XV 
i of 1874, S. 3, 


An Act for Lhe encouragement of learning in the Territories 
subject to the Government of the East India Company, by defining 
and providing for the enforcement of the right called Copyright 
therein. 

Whkm.I' AS doubts may exist whether the right called Copyright ^ 
can be enforced by the common law of England 

Preamble*. ^ • b 

in those parts of the territories subject to the 

Government of the East India Company into which the common 

law of England has been introduced ; 

And whereas doubts may exist whether the said right can be 
enforced by virtue of the principle!fe of equity and good conscience 
in the other parts of the territories subject to the Government of 
the East India Company ; 

And whereas for the encouragement of learning it is desirable 
that the existence of the said right should be placed beyond doubt, 
and* that Uhe said right should be made capable of easy enforce- 
ment in every part of the said territories ; 

And whereas it is doubtful whether the Act of Parliament 
5 & G Victoria, cap. 45, entitled ** An Actio amend the Law o/ 5 and evict., 
Gopynght” although such Act extend to every part of the British^’ 
dominions, has made appropriate and sufficient provision for the 
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Aot XX of 1S47 (the Indian oottbight act). * 


enforcement in every part of the said territories snbject to the 
Government of ’the East India Company of the said right by 
proprietors thereof, and whether the said Act of Parliament has 
made provision for the enforcement of the said right by or against 
any persons not being subject to the jurisdiction of the Courts 
established by Her Majesty’s Charter ; 

(Notm). 

/.—'•Act XX oti847." 

(1) Short title. 

“ The Indian Copyright Act, 1847 ” — See the Indian Short Titles Act, 1897 
(XV of 1897). A 

(2) Places where Act has been declared to be in force. 

* Act XX of 1847 has been declared to be in force in the whole of British India, 
except the Scheduled Districts by the Laws Local Extent Act, 1874 
(XV of 1874), S. 3. B 

It has been declared in force in Upper Burma generally (except the Shan 
States), by the Burma Laws Act, 1898 (XTII of 1898), S. 4 (i), Sch. I. 

It has been declared, by notification under S. 3 (a) of the Scheduled Districts 
Act, 1874, to bo in force in the following Scheduled Districts, namely: - 


Jaunsar Bawar 

The scheduled portion of the Mirza- 

See Gazette 

of India, 1879, 

f 

Pt. I, p. 382 

pur District. 

Do. 

,, 

,, p. 3S3. 

Aden 

Do. 

» I 

p. 434. 

The District of Sylhet 

The rest of Assam 'except the North 

Do. 

) > 

p. 68i. 

Lushai Hills). 

The Scheduled Districts of thb Central 

Do. 

1897, 

„ p. 299. 

Provinces 

Do. 

1879, 

’ „ p. 771. 

Sind 

I?o. 

1880, 

n p. 672. 

West Jalpaiguri 

The Districts of Ilazaribagh, Lobar- 
daga [now called the Kaiicbi District, see 
Calcutta Gazette, 1899, Pt. I, p. 44] and 
^Tanbhum and Pargana Dhalbhum* and 
the Kolhan in the District of Singh- 

Do. 

1881, 

• 

p. 74. 

bhum 

Do. 

• f 

„ p. 504. 

The Island of Pcrini 

The Districts of Hazara, Peshawar, 
Kohat, Baiinu, Dem Ismail Khan and 
Dera Ohazi Khan. i Portions of the 
Districts of Hazara, Bannu, Dera Ismail 
Khan and Dera Ghazi Khan and the 
Districts of Peshawar and Kohat now 
form the Northwest Frontier Province, 
see ' Gazette of India, 1901. Pt. 1, p. 
857, and ibid, 1902, Pt, 1, p. ’675 ; but its 

Do. 

1880, 

,, p. 5. 

4 
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* Aet XX of 1817 (the instan oopteight act). 

/.-» Act XX of l847:'-(C(mehiAed). 

application has boon barred in that 
part of the Hazara District known as 
Upper Tanawal, but the Hazara (Upper 
Tanawal) Regulation (2 of 1900, S. 3) ... See Gazette of India, 1886, Pt. I, p. 48. 
The District of Lahaul ... Do. 1886, „ p. 301. 

The Scheduled Districts in Ganjam 

and Vizagapatam. ... Do. 1898, „ p. 870. 

It has been extended, by notification under S. 5 of the same Act, to the follow- 
ing Scheduled Districts, namely 
The Districts of Kumaon and 

Garhwal * ... See Gazette of India. 1876, Pt. I, p. 606. 

The North-Western Provinces Tarai ... Do. „ „ p. 506. 

(3) Act XX of 1847, a reproduction of 5 and 6 Yict. Cap. 45. 

The Indian Act XX of 1617 is a reproduction of 5 and G Viet. Gap. 4£^with 
certain necessary alterations. 19 B. 557 (567). CAD 

H.B. — See now the English Copyright Act of 1911, (1&2 Goo. V, 0. 46) which 
has replaced 6 and 6 Viet. Cap. 46. 

It will be sufficient to consider the terms of the English statute. Ibid. 


(4) Preamble. 


2,-^*^PreambIe.** 


The preamble is clearly part of a Statute, see Hardcastle on Statutory Law, 
p. 207 et seq, “ Two propositions arc quite clear, one that a pream- 
ble may afford usefal light as to what a Statute intends to reach, and 
the other that if an enactment is itself clciir and unambiguous, no 
preamble can qualify or cut down the enactment.” Per Halsbury, 
L,C,j Poivellv. Kemptmi Park (1899), A C. 143, 167. E 


(2; Preamble, how far a guide in construction o^statutes. 

(Vi) The preamble of a Statute is the key to open the meaning of the makers 
of the Act and the mischiefs it was intended to remedy. 9 O.P.L.R. 
65 (67) ; Saikeld v. Jolmston, 3 Q.B. 313. P 

(6) The preamble lays dowii the limitation and restriction, subject to which 
• the enactment is passed. Tarqiiaiui v. Board of Trade, 11 App. Uas. 
286. • 0 
(c) It is always permissible to refer to the preamble for the purpose of keeping 
the effect of the Act wibhin its real scope, as it usually states, or 
• professes to state, tlic intention of the legislature in passing the enact- 
ment. 9 W.R. 402 (401), 7C. 333, (336) = 9 C.L.H. 2(M); 6 C. 707 1708) 
=8 C.L.R. 52. H 

• {d) But the preamble cannot, unless there be something inconsistent with the 

* spirit of the Acit, Imj taken to cut down its expre«<s provisions. This- 

leton V. Freirer, 31 L.J. Ex. 230 ; 3 B.H.C.R. O C. 45 (47). I 

{e) The preambUi may bo cpusultud, in case of doubt, as an index to the inten- 
tion of legislature, though not conclusive as a statement of extiinsio 
fact. 4 Bom. L R. 647 (663) ; 11 A. 262 ; 11 B. 651 (552) ; 9 B.H.C. 
(O.C.) 205 (215). J 

(/) The preamble must bo read with the sections of the Act. 4 C.W.N.ccxvl, K 
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2.—“ Preamble, " — (Ccneludedi. 

(</) The purpose of a preamble is to indicate what, in general terms, was the 
object of the legislature in passing the Act. 1 1 A. 262 (266). L 

*(h) But it may well happen that these general terms will not indicate or 
cover all the mischief which the enacting portions of the Act provide 
for. (Ibid). M 

(i) In many cases, it has been held that the remedy provided in the statute 
has been intended to be more extensive than was necessary to get rid 
of the mischief to which the preamble relates. 14 C. 176 (J83). H 
{j) Thus, though the proairible of the Statutes 4 and 6 Ph. and M. Ch. 8, spoke 
oiily of the Act being directed to the abduction of the heiresses and of 
other girls with fortune, yet the body of the Act was applicable to and 
made penal the abduction of all girls under the ago of 16. (See ]Max- 
well's Interpretation of Statutes, p.58 Kt, seq., cited in 1 1 A. 262 (266) 0 
(A;) If the pi'camblc provides for a wider mischief than the bill in its sections 
^ enacts, those sections should not be given a wider scope than the 

language, properly interpreted, justifies. 14 A. 145 (164). P 

(Z| A construction of an Act far beyond its object, as stated at length in the 
preamble, should not be made, unless distinct words to that effect are 
used in it. 9 B.U.C.U. 821 (832). Q 

(fa) Where the language of the enacting sections of a Statute is clear, the terms 
of a preamble cannot be called in to restrict their operation or to out 
them down. 11 A 262 266). JR 

(n) The preamble is no part of an enactment and a more recital in an Act, 

cither of fact or law, is not conclusive, and Courts are at liberty to 
consider the fact or the law to be different from the statement in the 
recital. 2 B. 10 (8H); lleg. v. Haiujhten, El. and Bl. 501, B But, sec 
infra, B 

(o) The preamble is, undoubtedly, a part of the Act, and may be used to explain 

but not to control, the enacting part which often goes beyond the 
preamble if word‘f are to be found in the former strong enough for that 
purpose. SalUeld \ . Jolmslone, I Hare 1U6 ; t'ellows\. Clay, 5 
Q.B. 81H, rtf ei red to in 2 Al. 11.(3. K. 822 ; But see 2 B. 19 (88). T 
• 8) Scope of title and preamble. 

The meaning of the title and pieiiinble uspi'cialh ol tlie preamble of a Code, 
must be understood l.u overlie the whole Act, giving colour to, and 
eontrolling, its pimisions? and siipjilying tanto the rule for their 
interpretation. 2 A. ^74 (90). U 

3.-*' Copyright.'* 

I Copyright— Definition Meaning. 

(1) Copyright - Definition and nature of. 

Copv right, may he dediiiofl as the sole mid exclusive liberty of printing or cjjbher- 
wise multiphing copies of an original work or composition. Per 
Pollock, C.li., Chappell v. Purday '1845). 14 M. & W. 316. Y 

(2) Copyright, meaning. 

(n) Copyright /from the Latin cojiia, plenty means, in general, the right to 
cop\ , to make plenty. See Bowker’s Copyright, p. 1. W 

(b) In its specilic application it means the right to multijily copies of those 
products of the human brain known as literature and art. (lldd), X 



* Aot XX of 1847 (the Indian copybight act). 7 

J. * ' Copyright* ’ * — { Continued ) . 

1 .—Copyright -Definition— Meaning— 

(3) /h/d— Two BenBCB. 

Copyright, accordingly, may al«o moan the right in copy made (whether the 
original work or a duplication of it), as well as the right to make copies, 
which by no means goes with the work or any duplicate of it. {Ibid). Y 
Lord St. Leonards said in the case of Jeffreys n. Boosey in 1854 ; “ When we 
are talking of the right of an author we must distinguish between the. 
mere right to his manuscript, apd to any copy which ho may chooso 
to make of it, as his property just like any other personal chattel, 
and the right to multiply copies to the exclusion of every other person. 
Nothing* can bo more distinct than these two things. The common 
law does give a man who has composed a work a right to that com- 
position, just as he has a right to any other part of his personal pro- 
perty ; but the question of the right of excluding all the world from 
copying, and of himself claiming the exclusive right of for ever copying 
his own composition after he has published it to the world, is a total- 
ly different thing.” p. 2. {IhidK Z 

Baron Parke, in the same ease, pointed out expressly these two different legal 
senses of the word copyright, the right in copy, a right of possession, 
always fully protected by the common law, and the right to copy, a 
right of multiplication, which alone has Ixien the subject of special 
, statutory protection. (Ibid). A 

He says : — ” Thct nn copyright ” may bo understood in two different senses. 
The author of a literary composition, which ho commits to paper 
belonging to himself, has an undoubted right at common law to the 
piece of paper on which his composition is written, and to the copies 
which he chooses to make of it for himself, or for others. If he lends 
a copy to another his right is not gone; if he sends it to another under 
an implied undertaking that he Is not to part with it, or publish it, 
he lias a right to enforce that undertaking. The other sense of the 

* word is, the exclusive right of multiplying copies ; the right of 
preventing all others from coxiying, by printing or otherwise, a literary 
which the author has published. This must lie carefully distingui- 
shed from the other .sense of the word.” JeUreys v. Boosey (1854), 4 

• H.L.C. 020 B 

(4) /Aid-BlackBtone. * 

Blackstonc in his Commentaries of 17(57, in which the word copyright seems 
to have been first used, lays down the fundamental principles of 
copyright as follows : — 

“When a man, by the exertion of his rational powers, has produced an 
original work, ho seems to have clearly a right to dispose of that 
• , identical work as he pleases, and any attempt to vary the disposition 

ho has made of it appears to bo an invasion of that right. Now the 
identity of a literary composition consists entirely in the sentiment 
and the language; (he same conceptions, clothed in the same words, 
must necessarily bo the same composition ; and whatever method be 
taken of exhibiting that composition to the oar or the eye of another, 
by recital, by writing or by printing, in any munbor of copies, or at 
any period of time, it is always the identical work of the author which 
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J.— " Copyright ^^—(ContiMiid). 

I.- Copyris:ht— Definition -Meaning— 

is BO exhibited; and no other man (it hath boon thought) oan have a 
right to exhibit it, especially for profit, without the author's consent. 
This consent may, perhaps, bo tacitly given to all mankind, when an 
author suffers his work to be published by another hand, without any 
» claim or reserve of right, and without stamping on it any marks of 

ownership; it being then a present to the public, likebuiJdinga church 
or bridge, or laying out anew highway. ” See Bowker’s Copyright, 

p. 2. ' 0 

11.— Subject matter of copy right. 

(1) Copyright-Subject matter in general. 

(a) The subject-matter of copyright should include, in the nature of things, 

those products of invention, creations of the human brain, which are 
realized and utilized immaterially through material records, and not, 
as in the case of patents, materially through the material itself# 
Bowker’s Copyright, p. 63. D 

(b) Copyrightable works, in brief, are those which appeal from the imagination 

to the imagination or in which intellectual labour combines immaterial 
product into new form. {Ibid), E 

(c) The Copyright is not merely in the form of words which are expressive of 

the intellectual creation, but in the intellectual conception which ^s 
so cxi>rossed. Copinger’s Law of Copyright, 4th Ed., p. 30, P 

(df There oan be no Copyright in an intellectual creation however defined in 
the author’s mind, unless embodied in written or spoken language, 
then only can it possess the attributes of property. (Ibid), 0 

(2) Whether work must be original. 

(a) In order to acquire a copyright in a work it is necessary that it should 
be original, in thu sense of being novel. {Ibid), H 

{b) Thus, Mr. Curtis lays it down that an author seeking to protect his work 
must show something to have been produced by himself ; whether 
it be a purely original thought or principle unpublished before, or 
a new combination of old thoughts, and ideas, and sentiments, or a 
new application or use of known and common materials.” See his 
work on Copyri ght , chap. *6 . I 

(c) ‘ ‘ In whatever way he claims the exclusive privilege accorded by those laws, 

ho must show something which the law can fix upon as the product 
of his, and not another’s labour, {Ibid). See also Chappell v. Purday 
(1845), 14 M. & W., p. 316 ; Dick v. Yates (1881), 18 Ch D. 
77 ; Caird v. Sime (1887), 12 A. C. Leslie w. Young (1894) 

A. C. 336. • J 

(d) The Copyright Act, however, says nothing about originality. Copingor’s 

Law of Copyright, 4th Ed., p. ,30. K 

(3) Original work defined. 

(a) A work of an original character has been defined as ” being a work of 
imagination or invention on the part of the author or original in 
respect of its being a work treating of a subject common to mankind, 
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3. — ^^Copy right * * — (Contiimed ) . 

II.— Subject matter or copyright— (Coniintwd). 

such as history, or other branches of knowledge varying much^in their 
mode of treatment and in which the hand of the artist will bo readily 
discerned.” Spiers v. Brown, (1858) G W.R. J152.; per Wood ’/.C. L 
N.B. - In that case, a compiler of a dictionary was hold to have used another 
work but to have bestowed such mental work upon it as to make it 
original. 

(d) “The matter must bo original, it must be a coniiiosition of the author 
something which has grown up in his mind, the product of something 
which, if it wore applied to Patents Rights would be called” invention. 
Per Lush, L.J., Dicks v. Yates, 18 Gh. D. 7G (02). M 

(4) Whether a reporter is entitled to copyright in his verbatim report of a public 
speech. 

The plaintiffs were the proprietors of the ‘ Times,’ and the defendant publi^shed 
a book called ‘ Appreciations and Addresses delivered byTjord Kosebery,' 
which contained practically verhitim copies of the reports in the 
‘ Times’ of five speeches delivered by Lord Rosol)orv during the yeiirs 
IHtifi nid 18118. ’rhe repra-th of thos<‘ speeches had been obtaincid in 
the usual way by the ‘'rimes’ sending thoir reporti^rs to the meetings, 
the speeches being taken down verbatim in shorthand and transcribed. 
The deftiiidant admitted that ht^ had used in j)reparing his work 
• cuttings from the ‘ Times,’ and in four cases the sjieeches appeared in 

his book without any alteration wlnitever Lord Rosebery made no 
claim to copyright in any of the speeches, and the ‘Times' brought 
their action claiming a declaration that they were entitled to the 
copyright of the rexiorts in question and an injunction to restrain the 
defendant from further publishing any book containing copies of them. 
North, J., granted an injunction, but, ui)on appeal, the Court of 
Appeal reversiid his decision, ludding that the Copyright Act was 
passcil to protec.t authors, not repi^tters, and that shorthand reporters 
are not authors. If,” said Liulli'y.J., ” the reporter of a speech 
gives the substance of it in his own language ; if, although the ideas 
are not his, his expression fd them is his own and not the speaker’s, 
with immaterial differences, the reported speech would be an original 
• compo.sition, of which the reporter would be the author, and he would 

be entitled to copyright indiis owm production But wo have not to 

deal wMth speeches re-cast by the reporter, lie has reproduced to the 
best of his ability, not only the ideas expressed by the speaker, but 
• the language m which the spcjiker expressed those ideas. In other 
words, we are tlealing with the ino.^t accurate report of the speaker’s 
words which the reporter could make. No doubt it reijuircs considerable 
education and ability to inaki* a good report of any speech. But an 
• • accurate report is 'not an original composition, nor is the reporter of a 

speech the author of what he reports.” Walter v. Lane, (181)9), 2 
Ch. 749, 772. N 

The idaintiffa thereupon apx:«)alcd to the House of Lords, and were successful in 
obtaining a reversal of the decision of the Court of Appeal. {Ibid). 0 

In the course of his judgment in the House [of Lords, Lord Halsbury, L.C., 
made the following remarks: ” I observe that the Court of Appeal 
71 B 
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3,-^**Copyrlght * *^{Continu6d), 

IL— Subject matter of copyright’ ^—(Continued). 

introduces the words ’original composition’ as if those were the 
words of the statute ; and at another part of the judgment it is said 
that ’the report and the speech reported are, no doubt, different 
things, but the author or publisher of the report is not the author 
of the speech reported, which is the only thing which gives any 
value or interest to the report.’ The sentence is a little difficult to 
construe, but, as I understand it, it means to convey that the thing to 
which ihe statute gives protection must bo of some value or interest. 
Again, I am compelled to point out that such words are not to bo 
found in the statute. The producer of this written composition is, 
to my mind, the person who is the author of the book within the 
meaning of the statute, and, as I have pointed out, the words ’ origi- 
nal compo.ser’ are not to be found in the statute at all ; and, as I 
understand, the judgment of the Court of Appeal is entirely based 
on the thing protected being an original composition in the sense that 
the person who claims the protection of the statute must not have ob- 
tained his words or ideas from somebody else, but must be himself an 
original author in the sense in which that word is generally used in 
respect of literary composition.” (Ibid.) (1900) A. G., pp. 646, 647. P 
Later on he says : “though I think in these compositions there is literary 
merit and intellectual labour, yet the statute seems to mo to require 
neither, nor originality either in thought or in language. . . I d'o 

not find the word ‘original ’ in the .statute, or any word which imports 
it, as a condition precedent, or makes originality of thought or idea 
necessary to the right.” In the Lord Ohanoellor’s view copyright 
“ is given by the statute to the first producer of a book, whether that 
book be wise or foolish, accurate or iniiccurate, of literary merit or of 
no merit whatever.” (Ibid,) p. 649. Q 

Likewise, Davey, L.J., did not think “the fact that the subject-matter of the 
report had been 'made public property, or that no originality or 
literary skill was demanded for the composition of the report, have 
anything to do with the matter, . , ^ , but it is a sound principle 

that a man shall not avail himself of another’s skill, labour, and 
expense by copying the written product of it.” p. 652. 

Coins Cater, (1898), 78 L.T. 613. R 

(5) Gommon source of information -IndepAendent labour. 

(а) Common sources of information are open to all. The likeness in the re- 

sults obtained does not prevent copyright provided independent 
labour has been bestowed. See Kelly v. Mori'is, L.R. Lq. C87. 8 

(б) Copyright may be claimed by an author of a book who has taken existing 

materials from sources common to all writers, and arranged and 
combined them in a now form, and given them an application unknpwn 
before. For, in making the selection, arrangement, and colnbination, 
he has exercised skill and discretion, and in producing thereby some- 
thing that is new and useful he is entitled to the exclusive enjoyment 
of his production. Copingcr’s Law of Copyright, 4th Ed., p. 34. T 
(c) Books made and composed in this manner are therefore the proper subjects 
of copyright ; and the author of such a book has as much right in his 
plan, arrangement, and combination of the materials collected and 
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3 ^^Copyrighf * — (Contmued ) . 

II. —-Subject matter 04 copyright— (Con^int^ed). 

presented, as he has in his thoughts, sentiments, reflections 4And opi- 
nions, or in the modes in which they are therein expressed and illus- 
trated ; but ho cjinnot prevent others from using the old material 
employed in such combination for a difierent purpose. Clifford, J., 
Lawrence v. Dana, 2 Am. L.T.R. (N.S.) 423. U 

id) Where authors have written upon the same subject, and have derived their 
information from common sourcQs, it is necessary in order to prove in- 
fringement, to show that substantial passages from^the plaintiff’s work 
have been actually copied, or copied with mere colourable alterations. 
Pike V, Nicholas, 18G9, 5Ch. App. 2.51. V 

{e) Where an author originates a work in the same general form as another, he 
must do so from his own resources, and make the work so originated 
a work of his own by his own labour and industry. Jarold v. Homton, 
1867, 3 . K & J. 708. • W 

if) There may bo a copyright in a street directory. Kelly v, Morris (1866), L. 

R. 1 Eq. 697. X 

(r/) “In the case of a dictionary, map, guide-book, or directory, when there are 
certain common objects of information, which a subsequent compiler is 
bound to set about doing for himself that which the first compiler has 
done. In cases of a road-book, he must count the mile-stones for himself. 
In the c ISC of map of a newly discovered island, he must go through 
the whole process of triangulation, just as if he had never seen any 
former map, and, generally he is not entitled to take one word of the 
information previously published without independently working out 
the matter for himself, so as to arrive at the same result from the same 
common sources of information, and the only use that he can legiti- 
mately make of a former publication is to verify his own calculations 
. and results when obtained.” Kelly v. Morris, L.R. 1 Rq. 697 (701).Y 

(h) “ Whilst all arc entitled to resort to common sources of information, none 

arc entitled to save themselves trouble and expense by availing them- 
selves for th&ir own profit of other men’s works.” Per Langdale, 
M.R., Lewis v. Fullerton, (1839) 2 Bcav. 6 (8). Z 

(i) In such cases the intention of the person copying and the nature of the 

work must betaken into consideration. Bradbury v. Cotton, L.R, 8 

Rx. 1. A 

• 

(6) Literary composition. 

(a) Copyright extends to almost all written forms of expressions with reference 
to all literary composition. Chiltmi v. Progress Printing and 
PublisJmig Co., (1895) 2 Ch. 29 (33). B 

* (tj Copyright has nothing to do with merit or originality. Walter v. Lane, 
(1900), A C. 639 (552). 0 

(c) It does not extend to methods, schemes or systems. HolUnrake v, Truswell, 

(1894), 3 Ch. atp.*427. D 

(d) Though there may be copyright in the language in which an opinion is 

expressed, yet there can be no copyright in the opinion itself. Chilton 
V. Progress Printing and Publishing Co., (1895), 2 Ch. 29, B 
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J.— ‘ *Copyrlght’*--{Continued), 

II.— Subject matter or copyright— (CowewMed). 

(7) Literary work. 

(tt) A , held to afford either information, instruction or pleasure in the form 

of literary enjoyment. Hollinrake y, Truswell, (1894) 3Ch. at p. 
428. P 

(6) Headings in a directory denoting different trades could be the subject of 
copyright. KelUf v. Morris, L.K. 1 Eq. 692. G 

(c) A photograph album containing coloured drawings with a short description 
of eacli is not a — . Schnve v. Schmincke, 83 Ch. 1). 546. H 

id) A so-called book consisting of an envelope on the outside of which a title 
was printed and containing a piece of cardboard so cut that held up 
to the light it cast a shadow of a well-known picture together with a 
verse from Longfellow held not to be a — . But see Grace v. Newjnan, 
, L.R. 19 Eq. 623. I 

(c) So also are sporting tips. Chilton v. Progreas Printing a 7 id Publishing 
Co., (1895), 2 Ch. 29 (34). j 

(fi So also a particular mode of ruling a book for scoring purposes. Plage v. 

msden, 1869 <20 L.T. 435). K 

ig) Similarly specification of patents. Wyiat v. Bernard, (1814) 3 Ves and B. 

77. c ' L 

(8) Title of a book. 

(a) The name or— is not the subject matter of copyright, unless, in form and 
language it constitutes a literary composition of the author. See 
Ilalsbury’s Laws of England, Vol. VJIT, p. 143, M 

(ft) Tn Weldon v. Dicks (1878), 10 Ch. 1). 247, Malins, V. C. held that the title 
of a book IS a part of the book and as much the subject of copyright, 
as the book itself. See Mack v. Peter (1872), L.R. 14 Eq. 431. N 

(c) The decision in \Veld6n v. Dinks, supra was considered by tfic Court of 

Appeal i Dinks v. Yates, (1881), 18 Ch. D. 76, G.A ), whore it was 
remarked that the Vice-Chancellor did not distinguish “ passing off ” 
(that is, selling a book under a title calculated to produce the impres- 
sion that it IS the work of some one other than the author, which is a 
violation of a Common Law right, from an infringement of statutory 
copyright ; and from thb judgments, it may be inferred that, as a 
general rule, there cannot be any copyright in the name of a book. 
See also Schove v. Schmincke, (1886), 33 Ch. T). 546. 0 

(d) There is no copyright in the name of a newspaper or periodical, but the 

adoption of the name, or a similar name by another newspaper may be 
restrained on the ground that it is misleading to purchasers. 
Licensed Victualler's Newspaper Co, v. Bingham, 1888, 38 Ch. Dv 139, 
C. A. p 

(e) The plaintiff must show, however, that his property would bo injured by 

the similarity of the name. Borthwick v. Evening post, (1888), 37 
Ch. D. 449, O.A. Q 

N.B.— The same principle is applicable to novels and every kind of book. 
Hutchings V, Steard (1881), W.N. 20. 
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3.— '^'Copyright' HConiintied), 

II.— Subject-matter or copyright— (Con^intied). 

(9» Adoption of a nom ae plume. 

The— which is identified with a particular writer, may be restrained for the 
same reason, but it is not a subject for copyright. Land v. Greenbery, 
(1908)24T.L.R. 441. R 

(10) Abridgment. 

An abridgment is an epitome of the work abridged. 

(b) “To constitute a true and proper abridgment of a work the whole must be 

preserved in its sense and thus the act of abridfemont is an act of 
understff riding em^oyed in conveying a larger work into a smaller 
compass.” Gillhert v. Newberry, Lofts Rep. 775. S 

(c) Whore the abridgment is a real condensation and the result of intellectual 

effort expressed in language substantially different it will be protected 
as an original work. lyAlmaine v. Boosey, (1835) 1 Y. & Ex. 
288. T 

(d) The abridgment must bo real condensation , and not mere extracts of the 

essential parts constituting the chief value of the original work. 
Dickenfs v. Lee, (1844), 8 Jur. 183. U 

(e) “ It is a nice question what shall be deemed such a modification of an 

^ original work as shall absorb the/nerit of the original in the new com- 

position'. No doubt such a modification may be allowed in some cases, 
as in that of an abridgment or a digest. Such publications are in 
their nature original. Their compiler intends to make of them a new 
use ; not that which* the author proposed to make. It must be a bona 
fide abridginont, because if it contains many chapters of the original 
work or such as made that work most saleable, the maker of the 
abridgment commits a piracy.’* Ibid, 301, per Ahinger. L.C.B* Y 

(/) An abridged edition of a book is protected by a copyright independent of 
• that in the original work, if the substance of the original work is ex- 

pressed in language substantially different, so that the abridgment 
in the result of intellectual effort, and not mere copying. Oyles v. 
Wilox, (1740) 2 Atk. 111. W 

Ig) Vfhere a book is colourably shortened only, it is an evasion of the copyright, 
and cannot be called an abridgment. Gylesv. Wilox, (1740)2 Atk. 
141. * X 

(/i) “A fair abridgment is a new book because the invention learning and 

. judgment of the author is .shown in them. Ibid, per L.G. ITardwicJce. Y 
(i) A fair and bona fide abridgment is in its nature original. D'Ahnaine v, 
Booscy, (1835) 1 Y. and C. Ex. 288 ; Story's Exors v. Holcombe, 4 
McLean, 300. Z 

» 

(j/ The abridgment must repre.sont a legitimate use of the prior publication in 
the fair exercise of a mental operation deserving the character of 
original work. Wilkins v. Aikin, (1810) 17 Ves. 422. A 

{k) The author of the original work cannot prevruit the publication of any fair 
and abridgment which is in its nature original and such 

abridgment will be protected, as original worics although unauthorised. 
Oldfield Law of Copyright, p, 18. B 
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II.— Subject matter or copyright— (ConMnuoii). 

(11) Compilation— Common Bourcee. 

(а) /I compilation may bo tho subject-mattor of copyright. See| Halsbury's 

Laws of England, Vol. VIII, p. 146, C 

(б) When a book is compiled from information available to any one, a subse- 

quent compiler is not entitled to copy from the book, but he must go 
to the common sources of information. (Ibid), D 

(c) Even booksellers* and other trade catalogues, having descriptiver notes for 

distinctive arrangement and combination, can be copyrighted. 
Bowker’s Copyright, p. 69. E 

(d) Compilations of existing materials, from common sources, arranged and 

combined in an original and useful form, receive the same protection 
as wholly original matter. (Ibid). F 

N.B.— Drone schedules English or American judicial constructions extending 
• this principle to : 

(i) general miscellaneous compilations ; Tomson v. WalkeTf 1752, cited 1 
East 301. 

lii) annotations consisting of common materials ; 

(iii) dictionaries ; 

(iv) books of chronology ; 

(v) gazottetjrs ; 

(vi) itineraries, road and guide books. 

(vii) directories; Kelly v. Morris^ (1886) L.'H., I Eq. 697. 

(viii) maps and charts ; 

(ix) calendars ; 

(x) catalogues ; Hatten v. Arthur , (1863) 32 L.J. Ch. 771. 

(xi) mathematical tables ; 

(xii) a list of hounds ; 

(xiii) abstracts of titles to lands ; and collections of 

(xiv) statistics ; ^ 

(xv) statutory forms ; 
txvi) recipes, and 

(xvii) designs ; ' 

(xviii) trotting records ; 

(xix) racing charts ; 

(xx) newspaper reports of public speeches ; 

(xxi) telegraphic codes ; see Ager v. Gollmgridge, (1886) 2 T.L.R. 291. 

(xxii) mining reports ; 

(xxiii) a tradesman’s alphabetical list of wares ; lists of bills of sale. 

(xxiv) a list of public documents ; 

(xxv) mathematical calculations ; 

(xxvi) legal forms ; digests ; Butterworth v. Robinso7it (1801) 5 Ves.^7. 
(xxvii) an application form for membership ; ^ 

(xxviii) compilations of railroad time-tables; Leslie v. Young d Sons, 
(1894) A.C. 336. 

(xxix) commercial circulars, protected by a Canadian decision ; 

(xxx) school registers, and 
(xxxi) stud book list of horses. 

(xxxii) advertisements, Lamb v. Evans, (1893) 1 Oh. 218. 

[See Bowker’s Copyright, pp. 69, 70] . 
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II.— Subject matter of copyright"’— (Con«mu«d). 

{e) On the other hand, the Courts have declined to include as proper ^ubjeota 
of copyright 

(i) methods or plans, as for compiling credit-ratings or systems, as in the 

case of 

(ii) shorthand ; 

(iii) trading stamps or coupons as described in a coiiyrighted advertising 
• pamphlet, or 

(iv) of letter-file indexes ; ^ 

(v) a sleeve pattern chart ; 

(vi) the face of a barometer ; 

(vii) a railway ticket designed for punching ; 

(viii) a day’s sporting tips ; 

(ix) blank books ; or 

<x) blank forms, as a cricket score-card ; and • 

(xi) monograms. Bowker’s Copyright, p. 70. G-H 

(12) Compilation and abridgment. 

{a) An abridgment adopts the same arrangement and conveys the same 
knowledge in a condensed form. Whereas compilation can neither 
adopt the arrangement nor convoy the same knowledge by the 
^ extracts. Story's Exors v. Holcoihbe, 4 Me Lean, 306. I 

(6) If compilatioi involve independent labour they ought to be protected. 

Wilkins v. Aikin, (1810) 17 Ves. 423. J 

(c) It is the duty of the compiler to go to the common original sources of 

information. Mattheewsm v. Stockdale, (1806) 17 Ves. 270. K 

(d) For constituting an infringement, proof of substantial copying is necessary. 

Spieres v. Brmn, (1860) 6 W.R. 352. Ii 

(e) A work is none the less copied if the alterations are merely colourable. 

. Moffat and Paige v. Gill it Sons, (lt)02) 86 L.T. 466. M 

(13) Copyright in JndgmentB (written). 

(а) In America it is held that there can be no copyright in the written 

judgments delivered by a Court ; and on principle this seems the 
* only sound doctrine. It seems to bo othorwiso in England, but any 
number of persons may take down, or obtain copies of judgments, 
and publish them without copying from each other. See Collet on 
Torts. * N 

(б) . “The right of selecting passages from books of reports (including entire 

judgments) in trejitises upon particular subjects is not disputed. 
Had it been otherwise decided, the greater part of our law libraries 
would be much thinned and attenuated, and wo should bo deprived 
• of many valuable works ; for a considerable portion consists of more 
transcripts from books of report.” Copinger’s Law of Copyright, Ed., 
IV,p. 60. 0 

(14) Digeiti. 

There may be copyright in a Digest or summary of legal proceedings, or in the 
form in which the principles of a judgment are Gxprcs.sed in the head 
note of a reported case. BtUterworth v. Robinson, (1801) 6 Ves. 709. P 
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11.— Subject matter or copyright- {Continued). 

Digest sr a compilation differs from an abridgment. 

A digest or a compilation consists of selected extracts from different authors ; 

and abridgment is a condensation of the views of the author. The 
former cannot bo extended so as to convey the same knowledge as the 
original work ; the latter contains an epitome of the work abridged, 
and consequently convoys substantially the same knowledge. The 
former cannot adopt the arrangement of the works cited ; the latter 
must adopt the arrangement of the work abridged to bo a faithful 
abridgment. The former infringes the copyright if the matter trans- 
cribed when published impairs the value of the original book, while 
a fair abridgment, though it may injure the original is lawful. 
Copingcr’s Law of Copyright, Ed. IV, p. 60. Q 

(14-a) Head-notes of reports. 

The digest of a report usualK included in and known as the head-note, is a 
species of projicrty which will receive protection. {Ibid). R 

“ The head-note, or the side or marginal note of a report,” ‘‘is a thing ui)on 
which much skill and exercise of thought is required to express in 
clear and concise language the principles of law to be deduced from 
the decision to whicli it is prefixed, or the facts and circumstances 
which bring the case in hand within the same principle or rule of lajv 
or of practice.” Per Crowder^ J., in Sireetv. Bennimj, (1855) 16 C. 
B. 491. S 

(15) Editor’s copyright in marginal notes. 

The editor of legal reports has certainly a copyright in his own marginal notes. 

Collet on Torts. T 

(16) Part of work. 

The author of a compilation may be entitled to copyright in part of the work, 
oven though ho has not an exclusive right to the whole,- Cary v. 
Longman, (1801) 1 East. 358. U 

(17; Non -copyright work— Annotation, etc. 

Annotation and additions to a non-copyright work may be protected. Mason 
v. Murray, 1777, cited. I East 360. ' Y 

(18) Fair quotation. 

(a) Quotation of extracts from* a book is necessary for the purpose of review, 

comment, or criticism, and is permissible within reasonable limits ; 
but if carried to the extent of manifesting piratical intention, it may 
be restrained, Mairman\. Tegg, (18i2G), 2 Russ. 386. W 

(b) Quotation must be fair and bona Jfde ; if extracts of a substantial character 

are made under the pretence of quotation, so as to bo likely to ifitcr- 
fero with the sale of the original work, such infringement may be 
restrained. Wilkins v. Aikin, 17 Ves. 422. X 

(19) Translations. 

(a) A translation i.s an accurate intei’protation of the whole work so as to make 
it known through the medium of the new language. Wood v. Chart, 
1870 L.R. 10 Kq. 193. Y 
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11.— Subject matter of copyright— (Continued), 

(h) It need not be a litoral translation. Additions and omissions which do 
not substantially alter its cbaractor do not prevent its being copyright. 
Laurie v. Bcned, (18112) 3 Cli. D. 402, 414. Z 

(c) There may bo a copyright in a translation whether made by, or given to, 
the person publishing it. Collet on Torts. k 

(30) No eopypight in mere ideas. 

Ideas, being neither capable of a visible possession nor of sustaining any one of 
the qualities or incidents of property inasmuch as tficy have no bounds 
whatevw, cannot be the subject of property. Their whole oxisteuco 
is in the mind alone ; incapable of any other mode of acquisition or 
eiijoyinenft than by mental possessicni or apprehension, safe and 
invulnerable from their own immateriality, no trespass can reach, no 
tort affect, no fraud or violence diminish or damage them. {VateSy J., 
in Millar v. Tayler, (1769) 4 Burr. 2362 ; Abemethy v. Hutchinson^ 
(1825) 1 Hall & Tw. 28 ; S.C. in 3 L.J. (Ch.) (O.S.) 209, 213, and sec 
Sir G. Turner, V.C., in Morison v. Moaty (1851) 9 Hare 257.) B 

(21) Copyright however in the material that has embodied the ideas. 

{a) When, however, any material has embodied those* ideas, then the ideas, 
through that corporiety, can be recognised as a species of property by 
* the common law. 'riie claim is not in ideas, but to the order of 

words, and tins order has a marked identity and a permanent endur- 
ance. Tlie order of each man's words is as singular as his counte- 
nance, and although, if two authors composed originally with the 
same order of words, each would have a property therein, still the 
probability of such an occurrence is less than that there should be 
two countenances, that could not bo discriminated. The, permanent 
endurance of words is obvious by comparing the works of ancient 
authors with other works of tluir day ; the vigour of the words is 
uiiabalcd, though other works have mostly perished. Copingor’s Law 
of Copyright, 4th Ed., p. 5. G 

(b) The intellectual crcatimis of the ancient Crreeks and Romans have come 

to us through many centuries in better preservation than their great 
* works of art ; and while many of their stupendous monunients of 
stone and brass can no Unger be distinguishcil, the identity of their 
intellectual labours remain unaffected by time. (ibid). D 

(c) It is true that property in the order of words is a mental abstraction, but 

* so also are many uthcr kinds of property ; for instance, the pioperty 

in a stream of water, \vhich is not in any of the atoms of the water, 
but only in the (low of the stream. The right to the stream is not 
^ the less a right of property, either because it generally belongs to the 

* riparian proiiriotor, or because the remedy for a violation of the -rigfit 

is by action on the case, instead of detinue or trover. Mr. Justice 
ErUy in Jejfrrys v. Jioostiyy (1864), 4 H L.C. 869. E 

(22 1 Author’s right to the first publication of his own manuscript. 

“ Ideas are free. But while the author confines them to his study, they are 
like birds in a cage, which none but he can h;ivo a right to let fly ; 
for, till he thinks proper to emancipate them, they are under his own 

72 0 



18 Aot XX of 1847 (the ihdian coftbioht act). * 

J.— " Copyright ^'-^iContinued), 
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^ dominion. Tt is cortnin every man has a right to keep his own 

sentiments, if he pleases ; he has certainly a right to judge whether he 
will make them public, or commit them only to the sight of friends. 
In that state, the manuscript is, in every sense, his peculiar property ; 
and no man can take it from him or make any use of it which he has 
not authorised, without being guilty of a violation of his property. 
And as every author or proprietor of a manuscript has a right, to 
determine whether he will publish it or not, ho has a right to the 
£rst publication ; and whoever deprives him of that priority is guilty 
of a manifest wrong, and the Court .have a right to stop it.” 
Yates, J., in Millar V, TayJUrt^ (1760) 4 Burr. 2378; Forrester v. 
Walker, (1741) cited 2 Bro. P.C. 138 ; Manley v. Owen, (1765) cited 4 
Burr. 2329; Webbv. Rose, (1732) 4 Burr. 2330 ; Southy v. Sherwood, 
(1817) 2 Mcr. 435 ; Wheaton v. Peters, (1834) 8 Peters, S C.K. (Amer) 
* 591; Kden oet Injiinctimi, 285; 2 Story, Eq Jur. S. 943 ; Curtis on 

Copyright, 84, 150, 159; Woolsey v. J%tM, 4 Duer (Amer) 385. F 

(23) Copyright refused. 

There is no copyright in a book which is unfit for sale on the ground of 

(n) immorality ; Baschet v. Londcni Illustrated Standard Co., (19(X)) 1 Ch. 

73. ' G 

« 

(6) blasphemy, Laurence Smith, 1822, 1 471. H 

{c) or sedition. Hiniev. Dale, (1803), cited 2 Camp 28. 1 

(d) The Court may refuse protection to a literary composition containing false 

statements intended to deceive the public. Slingsby v. Bradford 
Patent Truck Trolley Co., (1905) W.N. 122. J 

(e) Where a work professes to be the work of a person other thfin the real 

author, with the object thereby to induce the public to pay a higher 
price for it, no cfopy right can be claimed in it. {Wright y. Tallis, 1 
O.B. 893).— Underhill on Torts. K 

(/) The Courts have indeed denied copyright .protection only to works having 
absolutely no literary quality, such as advert! somonts (unless they 
contain original literary matter) and advertising cuts, labels, blank 
books, or blank forms. Bowker’s Copyright, p. 69. L 

t 

(24) Copyright— Personal property. 

Copyright passes on the death* of the proprietor to his personal representatives. 

In the case of a book first published after the death of the author, the 
copyright belongs to the owner of the author’s manuscripts from which 
the book is first published. See Macmillan d; Co v. Dent, (1907) 1 

Ch. 107. C.A. H 

( 

(25) Copyright, nature of right of— Rights of person possessing the righ^. 

The nature of right of an author in his works is analogous to the rights of 
ownership in other personal property, and is far more extensive than 
the control of copying after publication in print, which is the limited 
meaning of copyright in its common acceptation, and which is the 
right of an author, to which the statute of Anne relates. Thus, if 
after composition the author chooses to keep his writings private, he 
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II.— Subject matter of copyright— (Oo«cZttd«2). 
has tho remodies for wrongful abstraction of copies analogous to those 
of an owner of personalty in the like case. He may prevent publica- 
tion ; ho may require back the copies wrongfully made ; ho may sue 
for damages, if any are imported for sale without knowledge of tho 
wrong, still the author's right to his composition would be recognised 

against the importer, and such sale would be stopped Again, ifau' 

• author chooses to impart his manuscript to others without general 
publication, ho has all the right tor disposing of it incidental to per- 
sonalty. He may make an assignment cither absolute or qualified 
in any degree. He may lend, or lot, or give or sell any of his composi- 
tion, with or without liberty to transcribe, and, if with liberty of 
transcribing, he may fix the number of transcripts which he permits. 
If he prints for private circulation only, he still has the same 
rights, and all these rights he may pass to his assignee. About tho 
rights of tho author before publication at common law, all are ag- 
reed.” Krle, i7., Jeffreys v. Boosey^ (1854) 4 H.L.C. 867 ; see Barton 
V. Prang^ 3 Clill. (Amer). 548. N 

(20) Copyright as monopoly. 

(а) Copyright is a monopoly to which the Government assures protection in 

granting the copyright. It is a monopoly not in the offensive sense, 
but in the sense of private and personal ownership ; the public is 
^ not tho loser but is tho gainer by the protection and encouragement 

given to the author. Bowker’s Copyright, p. 60. 0 

(б) The whole aim of copyright protection is to permit the author to sell as he 

pleases and to transfer his rights collectively or severally to such 
assigns as he may choose. {Ibid}. P 

(c) Copyright is a monopoly only in the sense that any ownership is a 

monopoly. (Ibid). Q 

(d) Herbert Spencer says : — 

” If T am a monopolist, so also are you ; so also is every man. If I have no 
right to those products of my brain, neither have you to those of 
your hands. No one can become the sole owner of any article what- 
ever ; and all property is ‘ robbery.’ ” (Ibid). R 

(e) In the copyright debates of 1891, Senator () IT. Platt rightly said : “ The 

very essence of copyright js the privilege of controlling the market. 
That is tho only way in which a mam’s property in tho work of his 
brain can be assured.” (Ibid).* S 

(// Aimi as Senator Kvarts pointed out in the siimo debate : ” The sole question 
is what wc shall do concerning something which is the essential 
nature of copyright and patent protection, namely, monopoly.” 

(Ibid). T 

^ (g) In discussing patent monopoly and tho law of contracts in Victor Talking 

Machine Co. v. The Fair, the United States Circuit Court of Appeals, 
through Judge Baker, said, in 1903, that ” within his domain the 
patentee is czar.” (Ibid). U 

(h) Copyright being in essence a monopoly giving to the copyright proprietor 
“exclusive rights,” as the constitution provides, the only limitation 
upon it should be that indicated in the constitution which confines 
protection to “ limited times.” Bowker’s Copyright, p. 61. Y 
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^ Copyright ^-^IConcluded). 

III. Copyright, acquired by whom. 

(l) Copyright, who may acquire. 

The author of any book published during his life-time or hia assignee acquires 
' a copyright for the period provided from the date of the first publica- 

tion. See Halsbury’s Laws of England, Vol. VIIT, p 139. W 


(9) Copyright— Ownership -Author. 

The author is the person primarily entitled to copyright. He niay sell or 
otherwise transfer his production before it is copyrighted, in which 
case the new proprietor obtains all the common law rights of pro- 
perty, botli in the manuscript and its publication, including the right 
to copyright. Bowker’s Copyright, p. 95, X 

IV. Copyright, Infringement of. 

Invaeion of literary property three-fold. 

(a) The invasion of literary property may be three-fold— (i I open piracy where 

there is a simple r3-printing of another’s book ; (ii) literary larceny, 
where one man steals for his own book the substance and matter of 
another book ; and (iiii ordinary fraud, where one man sells book under 
the name or title of another’s hook, when it is not such at all. 
Collet on Torts. X-1 

(b) The Copyright Act protbets against the first two wrongs, and the third is a 

fraud at common law apart from any such Act. (Ibid.) Y 


3 and i Wm. 
IV, C. 85. 


Proprietorship. 


1. It is therefore hereby enacted that the Copyright in every 
l)Ook 1 published 2 in the lifetime of its author 3 
righ^n ^book^pub- within the said territories after the passing of the 
lifetoe"' Parliament 3 & 4, Wm. IV, cap. 85, 

entitled **' A)i Art for ejecting an arrangement 
with the East hidia Gomp&ny and for the better government of His 
Majesty's Indian Territories till the 80th day of Aprils 1864” 
shall endure for the natural life of such author, and for the further 
term of seven years commencing at the time of 
his death, and^ shall be the property of such 
author and his assigns : Provided always that, if the said term of 
seven years shall expire before' the end of forty-two years from the 
publication of such book, the Copyright shall in that case endure 
for such period of forty-two years ; and that the 
after aShofs^S Copyright in every book published after the death 
of its author and after the passing of the Act of 
Parliament last aforesaid shall endure for the term of forty-two 
years from the first pyihlication thereof and shall 
be the property of the proprietor of the* author’s 
manuscript, from which such book shall, be first published, and his 
assigns. 


Propri^orshtp. 
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8eetiott-*Boaree. * 

This section is taken from the Copyright Act, 1842, 5 & 6 Viet C. 45, S. 3. Z 


L—Bookr 

<1) ‘*Book**-DefioitIon. 

(а) The word “book” covers the great body of copyright property, and has been 

many times the subject of judicial construction giving the most com- 
prehensive moaning to the term. , Bowker’s Copyright, p. G8. A. 

(б) The word “book” includes (i) every volume, part or divjsion of a volume ; 

see Halsbury’s Laws of England, Vol. VIII, p. 142 ; 

(ii) pamphlet, see Walter v. Rowe, (1881) 17 Ch. D. 708 ; 

(iii) sheet of letter press, see Walter v. Lave, (1900) A.O. 539 ; 

’ (iv) Sheet of music —Sec Halsbury’s Laws of England, Vol. VITI, p 143. 

(v) Map, chart, or plan, separately published. Ibid, * B 

N.B. — Thus, th(?ro may be copyright in the wood-engravings of a work, for 
they arc part of the volume. An illustrated catalogue of articles of 
furniture published as an advertisement by upholsterers, and not for 
sale, maybe the subject of cop.\ right. Sec Underhill on Torts. 

(2) Copyright in design—Statate Law of United Kingdom. 

Copyright in design, being a right created ♦by the Statute Law of the United 
■ Kingdom, and not thereby cxjn-essly extojidedto India, is a right that 

cannot bo recognized and enforced by the Courts of Law, in British 
India ; and a registered proprietor of a design within the United 
Kingdom cannot sustain an jiction against a person who has applied 
such design or who has sold any article to which such design had been 
applied in British India. Property in a i(*gistered design is a right 
totally distinct in its nature from that of property in a trade mark. 
8 B.L.R. 298 = 16 W.R. 90. C 

(3) Ppopei;ty in the title of a book or Newspaper. ^ 

It is sometimes said that there can be no copyright in the title of a book or 
newspaper. This statement, however, is too wide. There appears to be 
no actual decision to the eflcct that there can bo no copyright in the 
title of a book, hctcausc the question has not arisen for decision. 
There are dicta to the effect that this kind of copyright can, and that, 
it cannot, exist. There is an authoritative decision as to the title of a 
newspaper, and the Court of Appeal has held that there can be no 
copyright in such a title. In one case (Die Ares v. Vates, 18 Ch. D. at 
p. 90) Sir George Jesscl said: — “ There seems to be a certain amount 
of confusion in the minds of some counsel and perhaps of some 
Judges, between copyright and trade-mark. The things arc totally 
distinct.” So far, in fact, rights of property in the trade-mark of 
books and newspapers have been treated as in the nature of trade-mark 
and not copyright property. Three cases will illustrate this, and at the 
same time also shew the limits of the proposition that copyright can- 
not exist in a title.* See The Canadian Law Tiniea, D 

Tho first of these cases is Weldon v, DkJes (10 Ch. D. 247), decided by 
Malins, V.C. The plaintifT and the defendant* were rival publishers, 
and tho dispute related to the title of a serial story called “Trial and 
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Triumph.** The pla4ntiff was held entitled to an mjunotion against 

, the defendant's publication, on the ground that the plaintifE had the 

copyright and had suifcrod damages by the defendant's use of the title. 
Malins, V.G., expressed a strong opinion to the effect that a man might 
have copyright in a title : “ The title of the book is part of the book 

and is as much the subject of copyright as the book itself.** 

Reference was made to Thackeray’s Vanity Fair, and the Vice-Coun- 
cillor said : “ A person buying the cheap edition would expect to got 
Thackeray's work, and what a fraud it would bo if he had got s^me 
spurious thing not worth reading.** In Dicks v, YaUs^ (18 Gh. D., at 
p. 91) Lush, L.J., made some observations on the part of the judg- 
ment of Malins, V G., bearing out Sir George Jessol's general remark 
already quoted. Lush, L.J., said: That was an allegation of a 
common law fraud, and although the learned Vice-Ghancellor did not 
explicitly put his judgment on that allegation, T cannot help thinking 
that it influenced his mind from beginning to end, and that ho did 
not distinguish between a violation of a common law right and an 
infringement of tjopyright.” (Ibid). E 

The dispute in Dicks v. Yates, isuiira) the second of the three cases referred to, 
related to the right to use as the title of a tale the words Splendid 
Misery.” Some observations have already been quoted from the 
judgments delivered in the Gourt of Appeal. Sir George Jessel e:f- 
pressly said : “ Now 1 could not say that there could not bo copyright 

in a title, as, for instance, in a whole page of title or something of 
that kind requiring invention. ‘However, it is not necessary to decide 
that.” Lush, L.J , again said: — “Nor is the question before us 
whether copyright can exist in the title of a lyork. The solo question 
before us is whether there can be copyright in the two words which 
the defendant has taken — namely, the words ' Splendid Misery,*— 
which have been used by the plaintiff as the title of his tale.” Those 
words, it was held, were a mere “ phrase which had long been in public 
use,” and the plaintiff was held to have no ground for an injunction. 
The Court of Appeal, it will be noticed, while disapproving of Weldon v. 
Dicks, so far as that case was decided on the ground that copyright 
may exist in a title, did not in this case decide that such copyright 
may not exist. (Ibid), , F 

The last of the three cases to hb noticed is Licensed Victualler's Newspaper Co, 
V. Bingham, (38 Ch. I>. 1.39). This was the decision ottho Gourt of 
Appeal as to copyright in the title of a newspaper already referred to. 
The plaintiffs had published, and registered at Stationer's Hall, the 
first number of a newspaijer entitled: ” The Licensed Victualler's 
Mirror” and shortly afterwards the defendq.nt publishpd another 
paper under the same title. It was held that t)ie plaintiffs were not 
entitled to prevent the publication of the defendant's paper. Gotten, 
L.J., puts the matter thus : “ Tlie cases where Buch injunctions have 
boon granted depend on this — that the plaintiffs have obtained by 
user such a title to the name that another person can be restrained 
from using it, because by using it, he would be passing off his paper as 
the paper of the eplaintiffs.” Lindloy, L.J., said : The plaintiffs 
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jnust make out an exclusive right to the name. How have they ac- 
quired it? The Copyright Acts do not help them, for Weldon^y. Dicks 
is on this point overruled by Dicks v. Yates. I’hey must then fall 
back on the old principles, and establish their right by a use which 
has given them a reputation,” Bowen, L.J., also. thought there 
could bo no copyright in the title of a newspaper. (Ibid), 0 


( 1 ) 


2. Published/* 


Publication. 

{a) With reference to copyright, publication means communication to the 
public ; see Halsbury Laws of England, Vol. VIII, p. 139- H 

N.B. — As to what amount to see Exchange Telegraph Co, Ltd. v. Central 

News, Ltd, 11897), 2 Ch. 48. 

(6) A literary composition may be published by being printed and sold, or 
gratuitously distributed to the public or exposed for sale ; see Bonci- 
cauU v. Chatterimi, (1876) 5 Ch. D. 267, C.A , p:r James, L.J., at 276 
(prinUd and issued to the public), McEarlane v. Hulton, (1899) I Ch. 
D. 884, per Cozens-Hardy, J, at p. 889 (offered for sale ) ; Blanchett v. 
Imgram, (1887) 3 T.L.R. 887 (Gratuitous distribution), I 

(c) “When aright of property in the invention or creation of an author is 
recognised as an inherent right by the common law,” says Mr. Judge 
Monell in an American (^ase. Palmer v. Dewitt, (1870) 23*L.T. 823, 
325, “it assumes that the thing to be secured and protected is of 
value l ' the owner. The law does not regard as property a thing 
entirely worthless. Tf a litenir}- composition, therefore, derives its 
value from, and becomes proptirty because of, the use which can bo 
made of it before the public, and such value is increased or diminish- 
ed in proportion to the extent of its use, then it becomes very im- 
portant to know where and when the author’s literary property in it 
terminates. To give it value, or to make it property, recognised by 
the common law, the author must be allowed to use it before the 
public; and if, having submitted it at once to a xmblic hearing, it is 
to be deemed a publication, so as to take awa;^ the proprietary right, 
atid to deprive the author of the benefit of copyright laws, then, 
obviously, the common law means nothing, and there is no such 
thing as property in literary work. Can it be said that once deliver- 
ing a lecture upon a scieutilic or literary subject, before a public 
audience, will for ever thci’caftcr deprive the author of his property in 
the ideas invented or created, and which represent, by a combination 
of words his meaning? If so, then any one who can obtain the 
manuscript, or access to it, or who, by employing the art of steno- 
graphy, or by the exercise of memory, can carry it out of a public 
lecture-room, may, without the consent or knowledge of the author, 
appropriate and use, for his own emolument, the literary production 
of another person. I cannot believe there is so little foundation for, 
or so narrow a limit to, the proprietary right.s of ani^thcr author in 
his literary labours. I believe the law intended to secure to him the 
beneficial results of' his labours, and to protect him from any piratical 
invasion of his rights, until he lias done some* act inconsistent with 
an exclusive ownership, and which shall amount, in judgment of law, 
to a publication. There can be no fixed rule determining when an 
author has surrendered his literary property.” J 
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2.—'^ Published ''-^{Contiimed). 

<2 1 What eonstitutes publishing. 

• A book wliicli has been sold or leased to subscribers on a contract of restricted 
use is none the lcs.s published. (See the opinion by Chief Judge 
Parker of the New York Court of Appeals in Jewellers' Mercantile 
^.gencij v. Jewellers' Weekly Pub. Con in 1898, and that by Judge 
Putnam of the United States Circuit Court in Massachusetts in 
Ladd V. Oxnard in 1896^ both having roforcnco to credit-rating books 
leased to subscribers for their iudividhal use). Broker’s''Copyright, 
p. 58. K 

(3) Publication depends on what. 

Publication depends upon sale or offer to the public, and it is a question 
whether the sale or offer of a copyrightable work, as the proceedings 
or publications of a society, to the members of that society only, 
eonstitutes publication, to be passed upon by the Courts in view of the 
« specific facts. {Ibid). L 

(4) Privately printed work. 

A work “ privately printed ” or with the imprint “ printed but not published,” 
given or even sold by the author to his friends, and not sold generally 
by his authority, would probably not be held to be published ; but the 
Courts would probably hold that the sale of a work, though “privately 
printed,” to mortfly nominal nioinbers of a nominal society, made 
up of the purchasers of the work, would constitute publication alid. 


* if without copyright notice, dedication. (Ibid). M 

(5) Publication- Sale of one copy. 

The salt! of one C(^py is as much a publication as the sale of many. Copies of 
a work issued for private circulation arc not published, l^rince 
Albert v. Strange, 1849, 2 J)e (1. and Sm. & G. 26. N 

(6) Author’s right to impose restrictions preventing publication. 


(a) An author may impdfte restrictions which will prevent a publication, as by 

giving copies for private perusal or by recitation before a select 
audience. In the latter case the retention of the author’s right depends 
upon its being cither a matter of contract, or an implied condition 
that the audience are admitted for the purpose of receiving instruction 
oi* amusement, and not in ordci* that they may tstko a full note of 
what they hear and publish it for their own profit, and for the infor- 
mation of the public at large.” Caird v. Siwe, 12 App. Cas. 326, 
2>er Lord Watson. *' 0 

(b) The Act of imblication is the action of the author and is n6t dependent on 

the act of the purchaser. See Mifflin v. Dutton, (1901) 107 Fed. 
Kcp. 708. P 

(c) The printing of a work cannot be publication, because the work njay be 

withheld from the public after being printed. (Ibid), * Q 

(7) Story published in parts in magazine. 

The publication of a story in parts in a ^magazine amounts to publications in 
book form. (Ibid). R 

A newspaper or a periodical is publi.shcd whenever and wheresoever it is offered 
to the public by the proprietor. Me Farlane v. Hulton, 1899, 1 Oh. 
8H4. j B 
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2,—*^ Published **^{ContvnMed), 

(IR) Artitilo work—Exhibition for sale. 

An artistic work or design is published if it is publicly exhibited fpr sale. 
Blank v. Footntan, ri888) 39 Ch. Div. 678. T 

(9) What does not amount to publication. 

(а) The publication of a work for private purposes and private circulation is 

not a publication suflicient to defeat the common law right of ah 
author. TV/iife v. Ceroch, 11819) 1 Chitt. 24, 2 B. & Aid. 298, 22B.B. 
• 780 ; JPrince Albert v. Strange, (1849) 2 De G. & 8m. 686 ; 1 Mac. & 

Gor. 42 ; 1 Hall k Tw. 1 ; JeJJreys v. Booseyt (1854) 4 H.Li.C. 
810. * U 

(б) The words “printed and published,” used in the statutes have reference 

only to the time at which the author’s exercise of right is to be dated* 
Copinger’s Law of Copyright, 4th Ed., p. 15, Y 

(c; And therefore, tko circumstance of an author having previously published 
in manuscript any composition which is afterwards printed, *only 
varies the period of tinits from which the terra of protection is to 
be ciilcuhited. {lb%d\, W 

(d) The delivery of a lecture to an audience of persons admitted on payment 
of a fee, is not deemed a publication. Aberneih// v. Hutchinson, (1825) 
3 L.J. ((^.S.) (Ch«. 209 ; 1 H. & T. 28 ; Nicols v. Pitman, (1884) 26 Ch. 
Div. 37^ ; Caird v. Sime, (1887) 12 App. Cas. 326. X 

* (e) The issue of document in printed form for private circulation is not pub- 
lication. Jeffreys v. Boosey, (1854) 4 II. L. Cas. 815, 962. Y 

(f) A lecture delivercid by a i:>rofes.sor to his pupils is not published. Caird v. 

Sime, (1887) 12 App.' Cas. 326. Z 

((/) Neither is the exhibition of a picture at a j)ublic .exhibition or gallery, 
where copying is expressly or impliedly forbidden, nor the exhibition 
of a ])icture for the purpose of obtaining subscribers to an engraving. 
Turner v. Robinson, (18f>0) 10 Ir. Cjji. 510. Hut see Dalglish v. Jarvie, 

. (18.50) 2 Mac. & Ctor. 231, 2 H. & T. 137, and 25 & 26 Viet., c. 68. A 

{h) Nor is a dramatic piece published by performance at a Hospita] before an 
audience solel'y composed of patients, nurses, doctors and their guests. 
Duck V. Bales, (1884) 13 Q.B D. 843, O.A. B 

(10) The effect? of publication. 

On publication, no more passes to*tho public than an unlimited use of every 
advantage that the purchaser, can reap from the doctrines and senti- 
mouts which the work contains. The property in the composition 
does not pass ; for those things which arc peculiarly and appropriately 
the author’s, must remain his until he agrees or consents to part 
with them by compact or donation ; bccjiusc no man can deprive him 
^ of them without his approbation ; but the depriver must use them as 

* his when they are not his, in contradiction to truth. For “ to have 
the property” in anything, and “ to have the solo right of using and 
disposing of it,” is the same thing. They arc equipollent expressions.** 
See Copingcr on Copyright, 4th Ed., p. 15. 0 

(11) Unpublished work— Property— Publication without consent. 

An author or composer of any work unpublished and kept for his private use, 
has a property in it; to publish that work without his consent gives a 
73 D 
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Pabliabed (Oonol«d«d). 

good cause of action. If tbo writer of the document reads it in Ckmrt 
and allows to go upon the file be deprives himself of all right to con- 
sider its contents in future as his private property. 45 P.B. 1868. D 

J.— -MiilAor.'’ 

(1) Author of a work. 


<a) The ^is the person who makes or produces the work or to whom the work 

owns its origin. “The word author involves originating, makings 
producing, as the inventive or master mind the thing which is to be 
protected.** Nottag^ v. Jacksmi, (1883) 11 Q.RD. 637. B 

{b) The \triter or compiler of a composition is the author of a literary and 
dramatic works WallensUmy, Herbert, (1867) 16 L.T. 463. F 

(c) 4 reporter is the author of a report. Walter v. Lane, (1900), A. C. 689. Q 

(d) A mere copyist of written matter is not an * author,' but a translator 

from one language to another would be so. A person to whom words 
are dictated for the purpose of being written down is not an ' author.' 
He is the news-agent of the person dictating and requires to possess no 

art beyond that of knowing how to write But an ' author * may 

come into existence without producing any original matter of his own 

The compilation of a street directory The table of the times 

of running of certain trains, and yet in one sense no original matter 
can be found in such publications. Still, there was a something 
apart from originality on the one hand and mere mechanical trans- 
cribing on the other which entitled those who gave these works to the 
world to be regarded as their authors.” (Ibid,) 654, per Lord James of 
Hereford. H 

(e) The author of a musical work is the* composer^ Wood v. Boo&y, (1868) L.B# 

3 Q.B. 223, Ex. Ch. 1 

if) The author of an artistic work is the person who designs or creates the work 
or who causes it to be created, as in the case of a person unable to 
draw but supplying the materials and information and employing 
another to maks the design. Stannard v. Harrison, (1871) 24 L. T. 
670, J 

But in the case of a painting, drawing or photograph such an employer 
would not be the author. Kenrick v. Lawrence d Co,, (1890) 25 
Q.B.D. 99. 


2. And whereas it is expedient to provide against the suppres- 

p er to license books of importance to the public : It is 

re-publication when enacted that it shall be lawful for the Governor 
General in Council on complaint made to them 
that the proprietor of the Copyright in any book 
published after the passing of this Act within the said territories 
has, after the death of its author, refused to re-publish ol* to allow 
the re-publication of the same, and that by reason of such refusal, 
'such book may be withheld from the ^public, to grant a license to 
such complainant to publish such book in such manner and subject 
to such conditions as they may think fit, and it shall be lawful for 
such complainant to publish such book according to such license. 
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SeetlM— Bonroe, , 

» ' 

Cf, the Copyright Act, 1843 (6 & 6 Viet., o. 46), 8. 5. ^ K 

^* * * * "^ * A book of registry, ^ wherein may be 

Registry of Copy- registered, as hereinafter enacted, the proprietor- 

Copyright of books and assignments 
thereof, and licenses affecting such Copyright, 
shall ber kept in the office of the Secretary to the Government of 


Inspection. 


India for the Home Department, q,nd shall at all 
convenient times be opened to the inspection of 


any person on payment of eight annas for every entry which shall 


Giving copies. 


be searched for or inspected in the said book * 
* Such officer shall, whenever thereunto 


reasonably required, give a copy of any entry in such book, certified 
under his hand, to any person requiring the same, on payment to 
him of the sum of two rupees, and such copies so certified shall be 
received in evidence in all Courts and in all summary proceedings, 
and shall be primA facie proof of the proprietorship 2 or assignment 
of Copyright or license as therein expressed, but subject to be 
rebutted by other evidence. 


, (Notes). 

(1) Legislative Changes. 

The words “And it is hereby enacted, that ” at the beginning of the section 
and the words “ and that ” after the word ** book ” were repealed by 
the Repealing and Amending Act, 1874 (XVI of 1874). L 

(3) Section— SouFoe. • 

C/. the Copyright Act, 1842 (5 & 6 Viot., c- 45), S. 11. M 

t, ~'**Book of registry.*’ 

(1) Registration under Act XXY of 1867. 

Registration in the Catalogue of books printed in Rritish India maintained 
under the provisions of the Press and Registration of Books Act, 
1807 (XXV of 1867), is* doomed an entry in the Book of Registry 
kept under this Act, and thp provisions of this Act as to the Book 
of Registry apply, tnutniis miitandis, to that Catalogue. See 8. 18 
of Act XXV of 1807. H 

(3) Scope of section. 

8. 3 provides that a book of registry wherein may ho registered the proprietor- 
» ^ ship in the copyright of books and assignments thereof in India 

‘ should be kept in the office of the Secretary to the Government of 
India * for the Home Department aud certain provisions are made for 
the right to inspec^t the same and to deal v/ith the entries made. It is 
to be noticed that there is no provision as to where at the time the 
office referred to was to be situated or any restriction as to where 
the office might be removed. 1 C.L.J. 378 <380, 281) *9 C.W.N. 
691. 0 
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i.—" Book ot registry ’’—(ContinMed). 

IS) The Book of Reglitry— Entry — Effect. . 

,(a) The entry is deemed equivalent to notice of the existence of the copyright 
in tho partioalar book or article registered. Copinger’s Law of 
Copyright, 4th Ed., p. 114. F 

(6) Unless sueh entry had been provided, many, through ignorance, would 
have offended. (Ibid,) Q 

(4) Negligence to register. 

Neglect to register on the part of the official prevents tho author having the 
l^nefit of the statute as against the public. See Cassell v. Stiff, 
(1856) 2 K. and J. 279. . R 

(6) Entry must be correct. 

(а) The provisions of the Act in respect of registration must be strictly 

complied with, or the title of tho owner of the copyright to sue will 
' be imperilled. Gopinger’s Law of Copyright, 4th Ed., p. 115. S 

(б) Thus, it is essential that the name of tho author or composer, if ho be the 

proprietor of tho copyright, be oorrectly stated in the register. (Ibid,) T 

(e) The insertion in tho register of the wrong day of publication, or an in- 
accurate statement of the names of tho publishers, or their firm, 
renders the entry on the registry invalid. (Ibid), p. 116. U 

(d) A proprietor of copyright in a book, registered his book by making an entr^, 
purporting to be pursuant to the Act, but in such (an try the exact date 
of first publication was not stated, the day of tho month being omitted, 
and the month and )ear only inserted ; on his filing a bill to restriiin 
a party from infringing his copyright, the Court held, that the suit 
could not be maintained, as the entry was defective, there being no 
entry of the date of first publication as required by the statute, unless 
in addition to the month and year, the day of the month is also 
staled. Matbiesa'i V. Ilarrod, (1808) I^.R. 7 Eq. 270; 38 L J. (Ch.) 
139 ; 19 L.T. (N.S.) 629 ; 17 W.R. 99 ; Wood v. Boosey, suyr'a ; Collette 
V. Goode, (1878; 7 Ch. Div. 812 ; Low v. Houtledge, (1865) 33 L J. 
(N.S.) Ch. 717 ; Collingridge v. bJmjmU, (1887) 67 L.T. 864 ; W N. 
(1887), 210 ; 1 T.L.R. 99. Y 

(6) Full oame of firm must be set out. 

And where the entry in the registry of tho name of the publishers was 
“ Sampson Law, Sou. and Marston,’* whereas the name of the firm 
was Sampson Law, Son and Co.,” the variaiu^i being the addition 
of the third name of tho partner in tho firm, instead of the torm 
“ Company,” the entry was held invalid. Copiuger’s Law of Copyright, 
4th Ed., p. 116, W 

^7) PFoprietop may be registered as trustee for another. ^ 

(а) A person may be properly on tbc register as proprietor of the copyright who 

is in fact a trustee for another, but in such a case it must be proved 
that the copyright is vasted in the trustee. Gopinger’s Law of 
Copyright, 4th Ed., p. 117. X 

(б) ** I have no doubt whatever that a trustee in whom a copyright is vested 

may bo registered as tbc owner, and may sue in that character ; but 
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“ Book ot regiatry”— (Concluded). 
it iR impossible for one person to be the owner and another person to 
b% on the register, and for those two persons successfully to sue.*’ 
Fry^ L.J,, in Lmidon Printing Co. v. Cox, (1891) 3 Ch. at p. 303. Y 

(8) Original publisher must be registered. 

“ In my opinion the statute requires something more than registration of the 
name of the person who happens to be the publisher at the date of 
the registration ; it requires that the name of the person who first 
published the book should appear, and this for the best of reasons, in 
order that everybody connected the registration may ascertain 
for himself how far the right of a person claiming from or under the 
first publisher may bo successfully challenged.” * Bacon ^ V. C., in 
CooU V. Judo, (1883) 23 Oh. D. 727. Z 

(9) Sufficient to enter actual proprietor. 

But in registering it is sufficient to enter the first publisher under the trade 
name of the firm, and the actual proprietor of the copyright at the 
time of registration without stating who tho first proprietor w^ip, or 
how the copyright devolved upon the present proprietor. See The 
London and Printing and Publishing Alliance, Limited, and Keep<& Go. 
V. Cox, (1391) 3 Ch. 291 ; 7 T.L.R. 738. A 

Tho name and placo of abode of the proprietor of the copyright,” meant not 
the original proprietor, but the person who is the proprietor at the 
lime the registration takes place. “ What dillerence, can it make to 
, anybody who the original proprietor was? It may be material to 

know V . 10 the .original publisher is, the object being that a person 
registering may not pass oil a fraudulent entry, but that he shall give 
the public an opportunity of inquiring of the publisher whether it 
was a genuine transaction, or whether the date has been fictitiously 
inserted, and thoroforo it i.s required that the name of the original 
publisher should be given, but it docs not mean that the original 
proprietor should be given.” Weldon v. Dicks. (1878) 10 Cb. Div, 
247 ; “ Trial and Triumph.” B 

(10) Correct title must be registered. * 

The correct title of the book must bo entered on the register. Copinger’s Law 
of Copyright, ^th Kd., p 119. C 

(11) Assignee must register. 

In thepaso of Liverpool General Jitokers Association v. Commercial Press, (1897) 
2 Q.B. 1 ; Troiizoch v. liees, (1887) 3 Times Tj. K. 773, ^Ir. Justice 
Kennedy declined to lollovf a dictum of Cock burn, C. J., expressed in 
Wood V. booscy, (1807) L.ii. ^ Q Jl 340, 351, to the efloct that an 
assignee of copyright could sue without boing entered on tho register, 
holding that such assignee is a “proprietor'’ and as such must be 
registered before he can sue. D 

Prima facie proof of the proprietorship " 

Copy of regfster prima facie evidence. 

Such copies shall be received in evidence in all Courts, and in all summary pro- 
ceedings, and shall be prima facie proof of tho proprietorship. {Hildeshei- 
mer d Faulkner v. Dunn iC Co., (3891) 64 L. T. 452 ; W.N. (1891), 66 ; 
Black V. Imperial Book Co,, (1903) 5 Ontario L. R. 184), or assign- 
ment of copyright or license as therein expressed, but subject to be 
rebutted by other evidence. Copingor’s Law of Copyright, 4th l^ld., 
pp. 114, 115. E 
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4. [Punishment for making false entry in registry, efc.] 
Eepealeiby Act XVII of 1862. 

8, * * *^ * * It shall be lawful for the proprietor of 
' ' Copyright proprio Copyright in any book, published after the passing 

8 and 4 Wm. tor’s nght to imko of the said Act of Parliament, 3 & 4 Wm. IV, 
IV, 0 . ee. entnes m registry, entry in the Begistry Book of the 

title of such book, the time of the first publication, and the name 
and place of abode of the publisher thereof, and the name and place 
of abode of thp proprietor of the Copyright of the said book, or of 
any portion of such Copyright in the form in that behalf given in 
the schedule to this Act annexed, upon payment 
of the sum of two rupees to the said security.* 
* It shall be lawful for every such registered proprietor to assign 
his interest or any portion of his interest therein^, 
Assi^mont of |jy making entry in the said Book of Registry of 
in registry. such assignment, and of the name and place of 

abode of the assignee thereof, in the form given 
in that behalf in the said schedule on payment of the like sum; and 
such assignment so entered shall be effectual in law to all intents 
and purposes whatsoever, • * • * and shall be of the same 
force and effect as if such assignment had been made by deed. 

(Motes). 

(1) te^slattve ehanges. 

The words " And it in enacted that after the passing of this Act ” and the 
words and that *’ in S. 6 were repealed by the Repealing Act, 1874 
(XVI of 1874). ^ P 

The words " without being subject to any stamp or duty,” were repealed by 
8. 2 and Scb. ITT of the Indian Stamp Aot, 1879 (I of 1879). See 
now Act II of 1899. ' G 

(2) Section- Source. 

C/. the Copyright Act, 1842 (5 andC Vict.,c 45), 8s. 13 and 14, respectively. H 
“ Proprtistor. i . . Interest therein, ” 

(1) ” Punjab Record Urdu translation— Copyright -Infringement. 

Where the plaintiff with the permission of and under an arrangomeut with the 
proprietors of ” English Punjab Record ” was publishing a periodical 
which was an exact translation of “English Punjab Rooord” and 
the defendant then published an Urdu translation of the same, held 
that the above constituted an infringement of plaintiff’s copyright. 
15 P.R 1^93 (R., 46 P.R. 1893). ' I 

M.B.— An exclusive right of translation amounts to an interest under this 
section. {Ibid). J 

(2) Proppietop-'ABsignment. 

The autbojr is the first owner of the copyright except in two cases ; (a) in the 
case of. an engraving photograph nr portrait made for valuable con- 
siderations in which case the person who ordered the work is the first 



St. 6 ft 0] lot XX ot 1847 (the inoiam copitbighi aot). 31 

Proprietor — interest therein * ’--(Concluded), 

owner. (6) When the author is in the employment of some other 
person and the work was made in the course of the employment, then 
the employer is the first owner. 

N.B. —The author may part with his ownership by assignment also. Oldfield’s 
Law of Copyright, p. 48. K 

(3) ABBignment of copyright exempted from Btamp-duty. 

Under B. 5 of the Copyright Act, a registered proprietor may assign his oopy- 

* right by making entry in a register of such assignment on payment 

of a sum of two rupees and such assignment is cfiectual to all intents 
and purposes without being liable to stamp-duty. The exemption thus 
deolareddn the Copyright Act was transferred to Act I of 1879 and has 
been re-enacted in the Stamp Act of 1899. (See Exemption to Art. 
23 in Sch. I of Act 11 of 1899). ^ 

6. * *** * * " If any person shall deem himself aggrieved i 

Application by 

person aggrieved by the said Book of Eegistry, it shall be lawful for 
order %^^ary^^or such person to apply by motion*^ to the Supreme 
expunge it. Court of Calcutta 3, or, if the Court shall not be 

then sitting, to any Judge of such Court sitting in chambers, for 
s|n order that such entry may be exphnged or varied.'* * Upon 
any such application to the said Court, or to a Judge as aforesaid, 
such Court or Judge shall make such order for expunging, varying 
or confirming such entry, either with or without costs, as to such 
Court or Judge shall seem just ; and the said Secretary shall on the 
production to him of any such order for expunging or varying any 
such entry, expunge ^ or vary the same, according to the requisitions 
of such .order. * 

(Notes). 

(1) LegtBlative changes. * 

The words ** And it is enacted that ** in Ss. 6 and 7 and the words and that ” 

• in S. 6 were repealed by Act XVI of 1S74. 

(2) Section Source. * 

C/. the Copyright Aot, 1842 (6 & 6 Vioi., c. 45), Ss. 13 and 14. respectively. N 

. /.—‘'Person. ..aggrieved.’' 

Proprietor of copyright. 

A proprietor of the copyright of books is a person aggrieved within the mean- 
ing of 8. 6 of Act XX of 1847 when ho finds that another person has 
* • got his name registered in the Catalogue of Books at Bombay in 

fraud of his rights. 2 C.L.J. 511 = 10 C.W.N. 134-33 C. 671. 0 

J.-’’Atotlon,” 

Summary prooeeding. 

There is in the Aot no reference to any summary proceeding except the sum- 
mary prooeeding mentioned in S. 6. 2 G.L.J. 611, 614-10 C.W.N. 
134 =83 0.671. ^ 
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3.—** Supreme Court of Calcutta. ** 

S. 18, Act XXY of 1867— Jurisdiction— Bupreme Court of Calcutta. 

{a) S. 18 of Act XXV of 1867 has not ousted the jurisdioifon of the Supreme 
' Court of Calcutta specially vested in it by S. 6 of Aot XX of 1847 to 

entertain an application to have the name of a person who has got his 
name registered in the Catalogue of Books at Bombay in fraud of the 
applicant’s rights, under the provisions of the Aot, expunged from such 
catalogue; nor has it vested such jurisdiction in the High Court of 
Bombay. 2 C-L.J. 511 = 10 C.W.N. 134=33 C. 571. Q 

(6) A Judge of the High Court appointed by the Chief Justice of the Court 

under S. 14 of the Charter Act (24 and 25 Victoria) to taka the work 
of the Original Side of the Court, has, having regard to Ss. 9, IS and 
14 of that Act, and to S. 36 of the Letters* Patent, jurisdiction to try 

the case. 2 C.L.J. 511 = 10 0 W.N. 134 = 33 C. 571. R 

(c) Per Sale, J: —The High Court in its Original Jurisdiction is the successor in 
the direct lino of descent of the Supreme Court and all the powers 
« and functions of the Supreme Court now fall to be exercised by the 

Judge or Judges of the High Court who arc appointed by the Chief 
Justice to exercise the Original Jurisdiction of the Court. 2 C.L.J. 
611 = 10 C.W.N, 134 = 33 C. 671. S 

4.—** Court. ,, .expunge.** 

Aot XX of 1847, Ss. 3, 6 - Act XXY of 1867, S. 18— Expunging entry from the Catalo- 
gue of books kept in Bombay*- Jurisdiction of the High Court of Calcutta— 24 
and 25 Yictoria, c. 104, S. 9— Acquiring of copyright in British India by foreigner 
residing abroad. 

{a) By S. 6 of Act XX of 1847, the only Court having jurisdiction to deal 
with the Eogistcr of Copyrights for the purpose of varying or expung- 
ing au entry was the Supreme Court in Calcutta. It had, therefore, 
jurisdiction over the Book of Kegistry wherever it happened to bo 
kept. 1 C L.J. 278=9 C.W.N. 691. T 

(6) By S. 9 of 21 and 25 Vie., c. 101, the High Court of Calcutta took 
over all the pof/ers of the Supremo Court, including the powers 
exercised absolutely in respect of any Copyright Register. (J6td;.T-l 

(cl Held that this Court, therefore, has jurisdiction to order the expunging of 
entry iTi the Catalogue of books kept in Bombay under S. 18 of Act 
XXV of 1867; {Ibid). ^ U 

{d) Petitioner applied to the High Court at Calcutta for removal of the res- 
pondent ’s name from the Register of Copyrights kept at Bombay in 
relation to two puWicatious. The points raised by the respondent 
were li) that the High Court of Calcutta had no jurisdiction to 
entertain the application and order the removal of the respondent’s 
name from the Register kept at Bombay ; (ii) that the petitioner was 
not entitled to the copyright. It appeared that one Omar originally 
wrote the books, got them printed at Singapore, in British lerrifory, 
in 1839 and had the books registered at Bombay in 1901. In 1903, 
he assigned his rights to petitioner, who got his name registered. 
Prior to such registration, the respondent published the books in 
India on the allegation that they had been composed by one Fazl in 
Java and that he (respondent) had an assignment of the copyright 
from him. Respondent had his name registered in Bombay, before 
the petitioner had his name registered. Y 
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4.—" Court- . . . expunge ’’—(Oonrludsd). 

Held, (i) that reading Ss. 3 and 6 of Act XX of 1847, the only Court, which 
t&en had jurisdiction to deal with the Register, for the purpose of 
varying or expunging an entry therein, was the Supreme Ck>urt ih 
Calcutta. Though, under the Act of 1867, certain alterations were 
made in the then existing law as regards the keeping of registers, etc., 
the High Court of Calcutta was vested by the Letters Patent with all 
the powers exercised by the fonner Supreme Court, including the 
powers to deal with registers, notwithstanding the fact that, under the 
latter Act, registers wore authoris^ed to be kept in the different presi- 
dencies of India. Hence, the jurisdiction inherited by the Calcutta 
High Court from the old Supreme Court remained ifnaffeoted notwith- 
standing liho new Act. The High Court of Calcutta has thus juris- 
diction, even this day, to deal with Registers, wherever they may be 
kept, in British India ; (ii) that, on the evidence adduced, petitioner 
had an assignment from Omar, who was the real author of the books, 
and, therefore, petitioner, was entitled to the copyright. 9 C.^.N. 
59I=1C.L.J. 278. • W 

* If any person 2 shall * * print 8 

or cause to be printed, eitfeer for sale or export- 
for ation, any book in which there shall be subsisting 
Copyright, without the consent in writing of the 
Droprietor thereof, or shall have in his possession 
for sale or hire any such took so unlawfully printed without ' such 
consent as aforesaid, such offender * * ^ * shall be liable 

***** |.^ ^ highest local Court ^ exercising 

original civil jurisdiction. * ^ ^ 

(Note.) 

(1) Legislative changes. 

Cprtain formal words which wore repealed Ify Act XVI of 1874 are omitted. 

The words “ after the pa.ssing of this Act ” after “ If any persons shall ’* and 
the words ** iy such part of the said territories” at the end of the 
section, were repealed by the Repelling Act, 1870 (XII of 18761. , 

The words ” if he shall have so offended within the local limits of the jurisdic- 
tion of any of the Courts of Judicature established by Her Majesty’s 
Charter,” after ” sucho^nder ” were repealed by the Repealing Act, 
1870 (XII of 1870). 

The words ‘ ’ to a special action on the case in such Court ; and if he shall 
“ have so offended in any other part of the territories subject to the 
Government of the East India Company, to a suit in the Zilla Court 
within the jurisdiction of which ho sh ill have so offended, which shall 
^ and may be prosecuted in the same manner in which any other action 

** of damages may be brought and prosecuted there ; and if he shall 
have BO offended in any such last-mentioned part of the territories 
subject to the Government of the East India Company in which there 
is no Zilla Court, after shall be liable ” were repealed by the 
Repealing Act, 1876 (XII of 1876). X 

(2) Seotion—Source. 

Cf» the Copyright Act, 1842 (5 and 6 Viet. C. 45), S. 15. 
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Liability tor intringement of copyright.*’ 

I.— INFRINGEMENT OF COPYRIGHT— GENE^RAL. 

(1) Piracy. 

{a) The word ** piracy,” since that gentle craft has disappeared from the high 
seas, has come commonly into use to moan free-booting with reference 
to literary property. In this sense it is used as early as 1771 by 
Luckombe in his history of printing, in which he says : They would 
suffer by this act of piracy, since it was likely to prove a very bad 
edition.” Bowkor’s Copyright, p. 251. ' Y 

(h) It is the comprehensive term now in common and legal use to mean the 
stealing of an author’s work by re-printing it in full or in substantial 
part without the authority of the copyrig'ht proprietor, and is in fact 
an infringement at wholesale or otherwise of the author’s exclusive 
right. (Ibid). Z 

(c) This is of course prohibited by the law to the full extent of its jurisdiction 
* and is punishable as prescribed in tho law. (Itid), A 

(2) Test of piracy. 

(a) " The true test of piracy,” said Judge Shipman in the United States 
Circuit Court in 1875, in Banks y. McDivitl, is ” whether the defend- 
ant has in fact used the plan, arrangements and illustrations as the 
model of his own book, with colorable alterations and variations, or 
whether his work is the result of his own labor, skill and usa of 
common materials and common • sources.” Bowker’s Copyright, 
pp. 251, 252. B 

{h) Judge Story said in 1841, in Folsovi v. Marsh : “ If so much is taken 
that the value of the original is sensibly diminished, or tho 
labours of the original author arc substantially; to an injurious extent, 
appropriated by another, that is sufficient in point of law to constitute 
a piracy joro tnnto. The entirety of the copyright is the property of 
tho author and ^t is no defence that another person has appropriated 
a part and not the whole of any property,” Bowker’s** Copyright, 
p. 252. C 

c. 

(3) Piracy— Intention— Test. 

(а) Tho result, in cases of infringement. of copyright, i.s the true test of the 

act. Full acknowledgment oi tho original, and tho absence of any 
dishonest intention, will hot excuse the appropriator when tho effect 
of his appropriation js, of necessity, to injure and supersede tho sale 
of tho original work ; for a man must bo presumed to intend all that 
the publication of his work effects. Wood, V.C., in Scott v. Stanford 
(1807), Law Rep. 3 Eq. 723 ; dement v. Maddick (1859), 1 Giff. 98 ; 
Millett V. Snowden 1, West, L. J. (Amer) 240 ; Nichols v. Buggies, 3 
Day {ibid) 158 ; Story v. Holcombe^ 4 McLean {ibid.) 306; MoLo^, J. 
Ohio, 1847. * D 

(б) ANIMUS FURANDI. 

(i) In some of tho cases it will be obsoryod that stress is laid on the existence 
of the animus furandi. Cary v. Kearsley, (1802), 4 Esp. 170 9 
R. B. 846 ; Lewis v. Fullarion, (1839), 2 Beav. 6 ; Moffatt Und 
Paige v. Gill and Sorts, (1901), 84 L. T. 452 ; reversed (1902), 86 
L. T. 465. B 
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L’—**LiablUty tor infringe meat ot copyright ^ ’-^{Continued)* 

I.— pTFRlNGl^^MENT OP COPYRIGHT- (Con^inMcd). 

(ii) The animus furawdi will be taken into eonf>ideration in those cases where 
it is difficult to aKcertaiii the extent of the copying, in order to 
determine whether the use made of a protected work by a subse- 
quent author is fair or lawful; Spiers w. Brown, (1858), 6 W.R. 352. P 

(c) But the question of piracy cannot properly depend upon the iotculion of 
the pirate. The main point must always be what effect will the 
• extracts have upon the origiual work — how far will they supply 

its place or injure its sale. *If the extracts are such as to 
render the protected work less valuable, by superseding its use in 
any degree, the right of the author is infringed, and it can be of. 
no importance to inquire with what intent this was done. 
Copiugor’s Law of Copyright, 4th Ed. p. 153. 0 

(4) Piracy, principles by which a, is judged. 

The inquiry in most cases, is not, whether the defendant has used the thoughts, 
conceptions, information, and discoveries promulgated by the 
original, but whether his composition may be considered a new 
work, requiring in^-entiuii, learning, and judgment, or only a more 
transcript of the wliolc or parts of the original, with more colour- 
able variations. Stowe v. Thomas, U Wall. C. Ct. (Amer) 547 ; 
S. C 2 Amer. L. Reg. 231. ^ H 

(5) ^ Infringement in spec: Ac meaning. 

(a) Infringement is commonly taken to mean specific invasion of the author’s 
rights rather than wholesale piracy ; and the question of what is 
infriiigomcfii or ” liter.iry larceny ” is more often a question of the 
intcrpi^etation of the facts than the construction of the statute. 
Bowker’s Copyright, p. 252. I 

(5) Infringement is a question of fact rather than of intent. {Ibid). J 

(c) It is not a valid defence that the infringur is ignorant ; nor, on the other 

hand, can any one be held for intention to infringe, where the act of 
infringement has not been accomplished. {Ibid,), p. 253. K 

(d) The letter of the law is in general that the infringer must be held respon- 

sible and must make good any damages suffered by the copyright 
• proprietor, but proof that he had no guilty knowledge or intent may 
effect mitigation of punitivcidamages. (Ibid). h 

(6) Principle of infringement. , 

(a) “ popying is not confined to litoral repetition,’’ said Judge Clifford, in 
Lawrence v. Dana, in the United States Circuit Court in 18G9, 
” but includes also the various modes in which the matter of any pub- 
lication may be adopted, imitated, or transferred, with more or less 
> * colorable alterations to disguise the source from which the material 

was derived ; nor is it necessary that the whole, or even the larger 
portion of the work, should be taken in order to constitute an invasion 
of copyright.” Bowker’s Copyright, p. 264. H 

(5) The Chancery Division, through Lord Chief Ju.stice Alvcrstone, took the 
extreme course in Trengrouse v. ” So/” Syndicate, in 1901, of holding 
a work an infringement, though less than a page was taken from the 
plaintiff’s football guide. (Ibid). N 
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" Liability for latringemeat of copyright ”—[CoiUitmed). 

I.— INFRINGEMENT OP COPYRIGHT-(Con«ntt«d), 

(7) iKfMngement of copyright— Scope of Act XX of 1N7- 

(a) By Act XX of 1847, the authors or publishers of books or of articles in 
periodicals are entitled to the copyright, or exclusive privilege of 
printing and multiplying copies thereof, during limited periods, and 
the invasion of such a right may bo restrained by injunction, and 


damages may be also awiirded. Collett on Torts, 0 

{h) This is a right existing only by express enactment, and not by common 
^law. {Ibid). P 

(8) Infringement by indirect copying. ’ ^ 

(a) Infringement may be by indirect as well as by direct copying. Bowkor’s 
Copyright, p. 264. Q 


(6) In the case of Cate v. Devon in 1889, in the Chancery Court, the defence 
* that the copying was not from the original copyright work but from a 

newspaper re-print, was rejected. Infringement may be through quite 
a different medium from the original ; thus a shorthand re-production 
of a lecture on ** The dog as the friend of man,” published in a text- 
book of shorthand, was held in the Chancery case of NicJiols v. Pitman 
in 1884, to be an infringement of the lecture as much as if in ordinary 
type. (Ibid). , R 

(c) Copying a material portion of a book, rendering it thereby unnecessary tt a 
great extent for any one to refer to the original, is a breach of copyright 
and will be restrained, though the defendant does not sell his book, 
and only distributes it for use 'among his own servants and officers. 
Collett on Torts. 8 

(9) Plagiarism not necessarily an invasion of copyright. 

Plagiarism does not necessarily amount to an invasion of copyright, and the 
author of a published book has no monopoly in the theories and 
speculations, or oven in the' results of observations thereinecontained ; 
but no one, whether with or without acknowledgment, can bo per- 
mitted to take a material and substantial portion of the published 
work of another author, for the purpose of making oy improving a 
rival publication. Pike v. Nicholas, (1869), 38 L. J. (Oh). 629 ; 20 L. 
T. (N.S.) 906 ; reversed (1870), L.R. 6 Oh. 261 ; 18 W.R. 821 ; 39 L. 
J. (Ch.) 435, but not in opposition to the principle above laid 
down. , T 

(10) " Fair use,” Quotation beyond. 

(a) The general principles as to quotation beyond “ fair use ” were well laid 
down by Lord Chancellor Elden, in the yearly English case of 
Ma'ivman v. Tegg, in 1826: **Ifthe parts which have been copied 
cannot bo separated from those which arc original, withov.t destroying 
the use and value of the original matter, ho who has made an impro- 
per use of that which did not belong to him must suffer the conse- 
quences of so doing. If a mun mixes what belongs to him with what 
belongs to me, and the mixture be forbidden by law, he must again 
separate them, and he must bear all the mischief and loss which the 
separation may occasion. If an individual chooses in any work to 
mix my literary matter with his own, he must be restrained from 
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“ Liability tor Infringement of copyright ^^—{Contiwued), 
I.-rlNFRINGBMENT OP COVYlilGnT-(Concluded). 

publishing tbt literary matter which belongs to me ; and if 4be parts 
of the work cannot be separated, and if by that moans the injunction, 
which restrained the publication of my literary matter, prevents also 
the publication of his own literary matter, he has only himself to 
blame.” Bowker’s Copyright, pp. 25C, 257. U 

(6) That bodily transfer of citations is beyond "fair use ” was emphasized by 
Judge Ray in White v. Bender in 1911 (Ibid), Y 

(c) In all cases of alleged infringement the question whether there is a likeli- 
hood o^ competition between the infringing work and the work 
infringed is an important factor in deciding whether a fair use has 
been made of the latter or not. Weatherly and Sons International 
Horae Agemy and Exchange Ltd., (1910), 2 Ch. 297 (305), Parker, J.W 

id) Knowledge is essential to the offence. Sec the Law of CopyrigJ^t by 
Robertson. X 

(11) Copyright — Infringement—Catalogue illustrations in— Copyright in portion 
of publication how far protected - Fraud on the public— Mis-statements — 
** Puffing ” statements. 

(а) The fact that the copyright in some of the illustrations in the plaintiff’s 

catalogue is vested in other persqps does not preclude him from suing 
* to restrain hii infringement of such of the illustrations as he has the 

copyright in. ILamb v. Euans, (1992), 3 Ch. 4G2, P.]. 35 0. 463*12 
C.W.N. 753. Y 

(б) The objection that the catalogue contained certain statements which were 

not strictly accurate -no case of fraud on the public having been made 
in the written statement— was held to be no answer to an action to 
prevent infringement of the copyright, such statements being taken 
to bo in the nature of ".puffing ” statements. {Macfarlaine and Co. 
V. Oak Foundry Co., (1883), 10 C.*of S. Cas. (Sc) 801, R). (Ibid). Z 

(c) It was not sufficient for a defendant merely to give an undertaking not to 
publish in future illustrations which he admits to be infringements of 
copyrights. He ought, on the commencement of the suit, to have 
, offered to consent to an injunction with regard to those illustrations, 
(Ibid). K 

II. -INFRINGEMENT OF COPYRIGHT- EVIDENCE. 

(1) Mo ovigii^al matter— Strongest evidence of piracy necessary. 

Where there is no original matter in the work, the strongest evidence of servile 
limitation and piracy must be afforded before an action for an infringe- 
ment of copyright can be successful. 1 Hyde 9. B 

(2) Proof ii^om common errors. 

In Biasel v. Welsh, Brightly Pennsylvania reports, in 1904, the United 
States Circuit Court hold that repetition h of errors in citations were 
evidence of infringement by the author of his own reports published 
under an earlier contraot by the plaintiffs ; and in 1911, in Shepard 
V. Taylor, Judge Hazel held that common errors were prima facie 
proof of infringement. Bowker’s Copyright, pp. 257, 258. G 
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l.^**Liabillty for intriagement of copyright **—(Oonimued), 

III.-MODE8 IN WHICH COPYRIGHT MAY BE INFRINGED. 

Copyright may be invaded in several ways : — (, 

(.4) BY KKrRINTING THE WHOLE WORK VERBATIM. 

(B) By reprinting verbatim a part of it. 

(C) By imitating the whole OB A PART, OR BY REPRODUCING THE 

WHOLE OR A PART WITH COLOURABLE ALTERATIONS. 

(I)} By REPRODUCING THE WHOLE OR A PART UNDER AN ABRIDGED 
FORM. 

(iS) By REPRODUCING fHE WHOLE OB A PART UNDER THE FORM OP 
. A TRANSLATION. 

See Copingor*s Law of Copyright, 4th Ed., p. 155. « D 

A.— By re-printIng the whole verbatim. 

(1) Such piracy seldom committed. 

Piracies of the nature of this division are seldom committed, on account of 
* the case with which they could be detected and punished. Copingor's 

Law of Copyright, 4th Ed., p. 155. E 

(2) Mistaken right of defendant— Importation from abroad. 

When such cases do arise generally either the defendant has mistaken his 
rights or the infringement has been imported from abroad. 

N.B.—This was done in the case of a book imported from America, * Clarke’s 
House of Lords Cases,* Vol. viii ; See Butterworth v. Kelly, (1888), 
4 T. L. R. 430. P- 

B.— By re-printing verbatim a part. 

(1) Nature of such piracy —Criterion - Quantity of matter subtracted. 

Piracies of the nature of this division are far more frequent and more difficult 
of detection. The quantity of matter subtracted cannot in all cases 
be a true criterion of the extent of the piracy, for a work may be a 
piracy upon another, though the passages copied are stated to be 
quotations, and are not so oxieri.sive as to render the piratical work a 
substitution for tfic original work. Copinger’s Law of Copyright, 
4th Ed., p. 155. 0 

(2) Extent of appropriation. » 

(a) In questions as to the which is necessary to establish an infringe- 

ment, extreme difhculty is usually experienced, for the quality of 
the piracy is frequently more important than the proportion which 
the borrowed passages might bear to the whole work See Tinsley v. 
Lacy, (1861), 1 H. and ,M. 747. H 

(5) If 80 much is taken that the value of the original is sensibly diminished or 
the labours of the original author are substantially, to an injurious 
extent, appropriated by another that is sufficient in point of law, to 
constitute a piracy pro ianto. The entirety of the copyright is the pro- 
perty of the author ; and it is no defence that another person kas 
appropriated a part and not the whole of such property. Copingor’s ' 
Law of Copyright, 4 Ed., p. 156. I 

(3) Usual defences two. 

There arc two>usual defences in this class of cases (1) that the defendant has 
not exceeded the limit of “fair quotation'* and (2) that what the defend- 
ant is alleged to have taken is from a source open to all the world. 
(Copinger’s Law of Copyright, 4th Ed., p. 156.) J 
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in.— MODES IN WHICH COPYRIGHT MAY BE TNFRINCrED— 

B.— By re-prAiting; verbiam a part— (Con^wmed). • 

1. Fair quotation. 

(а) Quantity hut slight test 

(i) Whether the limits of fair quotation havo been exceeded or not can seldom 
be determined simply by Icoking to the quantity taken (Ibid). K 
, (ii) Lord Cottenhani, in the cases of Brnmwell v. /7a/cow6,(1836), 3 My. & Or. 
737, and Saunders y. Smith, (1838), 3 My. & Or. 711, adverting to this 
point, said : “ When it comes to a question of quantity, it must be 
very vai^ue. One writer might take all the vital part of another*s 
book, though it might be but a small proportion of tbe book in quan- 
tity. It is not only quantity, but value, that is always looked to. 
It is useless to refer to any particular cases as to quantity.” In short, 
the Court must often, in deciding questions of this sort, look to the 
nature and objects of the selections madOf the quantity and vafue of 
the materitals used, and the degree in which the use may prejudice 
the sale, or diminish the profits, or supersede the objects of the original 
work. Many mixed ingredients enter into the discussion of such 
questions. In some cases a considerable portion of the materials 
of the original work may bo fused into another work, so as to bo 
indisGnguishable in the mass of the latter, which has other professed 
• and obvious objects, and cannot fairly bo treated as a piracy ; or they 

may be inserted as a sort of distinct and mosaic work into the general 
texture of tbe second work, and constitute the peculiar excellence 
thereof, and then it may be a clear piracy. If a person should, under 
colour of publishing ' elegant extracts ’ of poetry, include all the best 
pieces at large of a favourite poet, whoso volume was secured by copy- 
right, it would be difficult to say why it was not an invasion of that 
right, since it might constitute the entire value of the volume. L 

(iii) The case of Mawmnn v. Tegg, (1826),» ‘2 Russ. 385; 26 R.R.-112 is to this 

purpose. There was no pretence in that case that all the articles of 
the encyclopaedia of the plaintiffs had been copied into that of the 
defendants ; but large portions of the materials of the plaintiff’s 
work had been copied. Lord Eldon, upon that occasion, held that 
there might be a piracy of a part of a work, which would entitle the 
plaintiffs to a full remedy .dnd relief in equity. In prior cases he had 
affirmed the like doctrine. M 

(iv) In Wilkins v. Aikin (1810), \i Yes. 422, he said, “ There is no doubt 
* that a man cannot, under the pretence of quotation, publish either the 

whole or a part of another’s book, although he may use, what in all 
cases it is difficult to define, fair quotation.” N 

(v) Whether the limits of lawful q negation have been exceeded is a question 

to be governed by the particular circumstances of each case. Copinger’s 
Law of Copyright, 4th Ed. p. 159. 0 

(vi) Tbe defence of ' fair quotation ’ may be pleaded whore the copyist has 

taken original copyright matter from a prc^'ious.work. {Ibid), p. 165. 

(б) Character of works to he regarded. P 

Tbe character of the books may be looked at ; for an author will be allowed 

greater freedom of quotation if ho is writing a book of an entirely 
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, B.— By re-printing verbatim a ptfrt--{Contwu£d), 

different character from that from which he quotes, than if the 
books directly compete with one another. See Bradburry v. Hottenf 
(1872), L.R. 8 Ex. 1. But see Leslie v. Yeung, (1894), A. 0. 835. Q 
2.— Common source. 

(а) Source open to all the world. 

The second common defoiv^e above alluded to is raised where the' previous 
writer has embodied in his work information which is matter of oom- 
mon knowledge or common observation, and which cannot well be put 
in different language, or selections from non-copyright sources. See 
Gopiuger, 4th Ed., p. 165. R 

(б) Defence raised %n cases of compilation. 

This defence is chiefly raised in cases of compilation. All definitions of the 
« same thing must bo nearly the same, and descriptions, which are 

definitions of a more lax and fanciful kind, must always have in some 
degree that resemblance to each other which they all have to their 
object. Consequently in compiling such works as dictionaries, 
gazeteers, grammars, maps, arithmetics, almanacsy concordances, 
encyclopiedias, itineraries, guide books, and similar productions, the 
materials to a considerable extent, must be nearly identical, and the 
prior compiler cannot monopolise what did not originate with him- 
self, nor a subsequent compiler employ a prior arrangement and 
materials to such an extent as to be a substantial invasion of the 
anterior compilation. (Ibid), S 

(c) How far prior literature may he used, 

(i) The question as to how far advantage may be reaped from the work of 

another, and what use may bo legitimately made of it, is difiioult of 
solution. (Ibid), p. 167. T 

(ii) Perhaps the strongest case in favour of the adoption by a subsequent 

compiler of the work of a preceding one, is that of Cary v. Kearsely 
(1802) 4 Ksp. 168 ; where Lord Ellenborongh thought that the former 
might fairly adopt part of the work of the latter, and might so make 
use of his labours for the promotions of science and the benefit of the 
public ; but having done so, he w.is of opinion that thq question would 
be, was the matter so taken used fairly with that view, and without 
what he might term the animus furandi ? For while he considered 
himself bound to secure every mau in the enjoyment of his copyright, 
he was fearful of putting manacles upon science. (Ibid). U 

(d) Compiling for various objects. 

It will be seen from what has been already said that there is nothing to prevent 
a person from copying common materials from an existing compilation 
and arranging and combining them in a new form, or u^ing them for 
a different purpose. 

The first compiler had no copyright in the common materials, but only in his 
own arrangement of those materials, and if this be not infringed, 
though the subsequent compiler may have considerably profited by 
its compilation, yet there would he no remedy. There would be a differ- 
ence, however, if the first compiler had so worked upon the 'common 
materials, whether by translation, paraphrase, or abridgment, as to 
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lU.— MODES IN WHICH COPYRIGHT MAY BE INPBINOED-{Con«n««<l). 

K— By re-prating verbatim part— (Concluded). 

have practically elaborated a new work. Thus would he have placed 
the stamp of authorship upon the same, and have ac<]uirod a title 
thereto accordingly. (Ibid,), 190. V 

(b) Copying general arrangement. 

Where the arrangement or general plan has been copie J, there may or may not 

• bean infringement of the rights of the first compiler. The principle 

would seem to be this : that wb6ro the arrangement or general plan 
only is copied, the materials used being different, there is no infringe- 
ment. llbid). W 

(f) A compiler muet prodiLce an original result. 

(i) The compiler of a work in which absolute originality is of necessity 

excluded, is entitled, without exposing himself to a charge of 
piracy, to make use of preceding works upon the subject, wl^ore he 
bestows such menial labour upon what he has taken, and subjects it 
to such revision and correction as to produce an original result, 
provided that he docs not deny the use made of such preceding 
works, and the alterations are not merely colourable Spiers v. Brotvn, 
(1858), 0 W. K. 35-2. X 

(ii) So in the case of a descriptive catalogue of fruit and trees, the Court was 

of opinion that the later compilbr might use the work of his prede- 
cessor ao a gu^de or instructor ; but might not copy the descriptions 
# from it, although ho should verify and correct them from specimens 

of fruit bt‘f >rc him. Though he could not be prevented from getting 
much aid in the way of information, suggestions, &c., from the 
protected work open before him, ho must wiite his own descriptions 
from actual specimens, or common sources of information. Hogg 
V. Scoff, (1874), L.R 18 Kq. 444. Y 

(iii) To further illustrate the principle, take the Crisc of a dictionary. There 

• may be a certain degree of skill exftibitod as to order and arrangement, 
and there may be a good deal of ingenuity exhibited in the selection 
of phrases »nd illustrations, which are the best exponents of the 
sense in which the word is to bo used : and there may also be great 
labour in the logical deduction and arrangement of the word in its 
different senses, when the souse of the word departs from its primary 
singniilcation ; but there*cannot be copyright in much of the inform- 
ation contained in the n|^morous dictionaries published, each 

necessarily having a large number of words identically similar. 

• • 

The great point to decide in such cases is whether in the particular case the 

work is a legitimate use of the plaintiff’s publication in the fair exercise 
of a mental operation deserving the character of an original work. 

• ^ See Wilkins v. Aikin, (1310), 17 Ves. 422. X 

C. — By imitation the whole or part by re -production with colourable 

alterations. 

(1) Copyright infringed by imitation. 

Copyright may be infringed by imitating thelwhole or a part* or by re-producing 
the whole or a part with colourable alterations. Gopinger’s Law of 
Copyright, 4th Ed., 174. A. 

75 F 
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t,’-^*^LIablUty for Infriagemeat of copyright ’’^{Continued), 

IlL-MODES IN WHICH COPYBIGHT MAY BE INFRINGED--(Oon«»wd). 

C.— By imitation the whole or part by re-production with colourable 

' alterations— (C(mci«(Z«£). 

(2) Copy and imitation, distinction between. 

(а) A copy is one thing, an imitation or resemblance another, (/did.), p. 175. B 

(б) It is indeed certain, that whoever attempts any common topic will find 

unexpected coincidences of his thoughts with those of other writers ; 
nor can the nicest judgment always distinguish accidental similitude 
from artful imitation. {Ibid), C 

(c) “There is likewise,” says Dr. Johnson, “a conamon stock of images, a 
settled mode of arrangement, and a beaten track of transition, which 
all authors suppose themselves at liberty to use, and which produce 
the resemblance generally observable among contemporaries. So 
^ that in books which best deserve the name of originals there is little 

new beyond the disposition of materials, already provided ; the same 
ideas and combinations of ideas have been long in possession of other 
hands ; and by restoring to every man bis own, as the Bomans must 
have returned to their cots from the possession of the world, so the 
most inventive and fertile genius would reduce his folios to a few pages. 
Yet the author who imitates his predecessor only by furnishing him- 
self with thoughts and elegancies out of the same general magazine 
of literature, can with little more propriety be reproached as a* 
plagiary, than the architect can be censured as a mean copier of 
Angelo or Wren because ho digs his marble from the same quarry, 
squares his stones by the same A*rt, and unites them to columns of 
the same order ” (/btri). D 

<3) One test— Substantial identity. 

The most general test is thnt of subst.'intial identity. Is the similarity 
between the two wtrks such as to make the one substantially identi- 
cal with the other? Has the second author produced what is 
substantially an independent work, or bps he appropriated merely the 
fruits of another's labour? Wilkinsv. Atkin, (1810). 17 Yes. 422. E 

N.B.— Each case must depend on its own peculiar circumstances., 

<4) Not every imitation a proof of plagiaD!8m. 

“ As not every instance of similitude ” observes Dr. Johnson, “can be considered 
as a proof of imitation, so not every imitation ought to be stigma- 
tized as plagiarism- The adoption of a noble sentimbnt, or the 
insertion of a borrowed ornament, may sometimes display so much 
judgment as will almost compensate for invention ; and an inferior 
genius may, without any imputation of servility, pursue the path^of 
the ancients, provided he declines to tread in their footsteps.” 
Copinger's Law of Copyright, 4th Ed., p. 178. F 

D.— By re-productlon under an abrld8:ed form. 

<1) Infringement by abridgment. 

(a) Copyright may be infringed by re-producing the whole or a part under an 
abridged form. {Ibid), 0 
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Liability for Intrlogement of copyright (Continued), 

III.— MODES IN WHICH COPYRIGHT MAY BE INFRINGED-(CWm««(Z). 

D.— By re-producti^n under an abrfdg^ed form -(Concluded),^ 

(b) A fair abridgment, when the understanding is employed in retrenching 

unnecessary circumstances, is not a piracy of the original work. Such 
an abridgment is allowable, and is regarded in the light of a new 
work (Ibid), H 

(c) To constitute a proper abridgment, the arrangement of the book abridged 

must be preserved, the ideas jnust aho bo taken, and expressed in 
language not copied but condensed. To copy certain passages and 
omit others, so as to reduce the volume in bulk, is*not such an abridg- 
ing as •the Court would recognize as sufTiciontly original to protect 
the author. The judgment of the abridger must bo called into play 
in condensing the views of the author (Ibid), p. 179. I 

(d) But abridgments are not favoured, and whether an abridgment is a piracy 

or not, depends not only upon the quantity but the value of thefhattor 
extracted ; and if the result is, in effect, to substitute the one work 
for the other, it is a piracy ; the point whore a damage and conse- 
quent injury may be perceived, varies in each case, and cannot be 
definitely stated. Collet on Torts. J 

( 2 ) Abridgment and a compilation. 

• There is a clear distinction between an — 

As the American Judge Leavitt, well observed in Story's Executors v, 
Holcombe^ 4 McLean (Amer) 314, ‘ A compilation consists of selected 
extracts from diffaront authors ; an abridgment is a condensation of 
the views of the author. The former cannot be extended so as to 
convey the same knowledge as the original work ; the latter contains 
an epitome of the work abridged, and consequently conveys substan- 
tially the same knowledge. The forra-er cannot adopt the arrange- 
ments of the works cited , the lj|tter must adopt the arrangement of 

• the work abridged. The former infringes the copyright, if matter tran- 

scribed, when published, shall impair the value of the original book ; 
a fair abridgment though it may injure the original is lawful.” 
Copinger’s Law of Copyright, 4th Ed., pp. 179, 180. K 

E.— By translation. 

<1) Copyright infringed by translation. 

Copyright may be infringed by re-producing the whole or part under the form 
• of a translation. Translations are protected in England and an 
unauthorized copy of a translation, though the original be not 
entitled to copyright here, but is open to any number of pei'sons to 
translate, is a piracy. (Ibid), p. 187. L 

<2) Trans/btions of protected work a piracy. 

(a) It is clear that an unauthorized translation of a protected work is a viola- 
tion of the copyright therein, for a translation cannot be made 
without appTopri&'ting the entire substance of the protected com- 
position. (Ibid), M 

(0 It has been argued that the translator by bis own labour and skill re-pro- 
duces in a new and useful form what is practically a now work, and 
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I, Liability for iotringement of copyright *'^(Contimted), 

IIl.—MODESIN WHICH COPYRIGHT MAY BE INFRINGED— (CoiicZfuicd). 

E.-By translation— (ConcJ^tfd). 

that having exercised independent labour in its production he is 
entitled to publish. (Ibid,) N 

(c) But the same reasoning would load to the conclusion that a person might 
re-publish any protected work, if be did so with notes which required 
the exercise of independent labour. (Ibid), 0 

(<2) A translation of an unprotected w;prk is certainly a work deserving of copy- 
right, and in respect of which copyright may be obtained, but the 
alio\ving oi a translation to be issued of a protected work without the 
consent of the author is a very different thing* (Ibid.) P 

(3) Principle on which this rests. 

The principle on which the position rests, that an unauthorized translation of 
^ a protected work is piratical, is that the property of the author con- 

sists not in the language alone ; but in the matter of which the 
language is but the expression and nio:ms of communication. It is 
in the substance of the composition and not in the form only. And 
the matter is as much taken possession of by the translation into a 
different language, as it would be by a transcript of its language only. 

(Ibid). Q 

• 

(4) Infringement of copyright— Translation. • 

The plaintiffs were London Publishers, and the 'defendant had translated cer- 
tain English works, e.g., Todhunter’s Mensuration, Barnard Smith’s 
Algebra, etc., into the Urudu larnguage for the use of students, and 
sold and distributed copies of such translations in various parts of 
India. The plaintiffs alleged that they were the proprietors of the 
copyright, but Farran, J. held that a translation was not a copy and 
that the defendant by translating had not infringed the plaintiff’s 
Copyright. 19 B. ^57. R 

Sec, also, 14 B. 586 (589) ; see however 15 P. R. 1893, noted under S. 6, supra, 

N.B. — Note the difference between the English Law which considers transla- 
tion to bo an original composition,” and the decision of the Bombay 
High Court in 19 B. 557 and 14 B. 580. S 

IV.-BXGEPTIONS 

(1) Exceptions from infringement. • 

(a) The doctrine of infringement cannot be invoked to obtain monopoly of any 

particular subject, and the authorized 'biographer of President Garfield 
was denied relief in 1889, in Gilmore v. Andersmi. when he sought to 
prevent the publication of a life of Garffold by another writer. 
Bowker’s Copyright, p. 255. *• T 

(b) Nor will mere similarity of treatment of the same subject constitute 

infringement. (Ibid). U 

(9) Fair use. ^ 

’ (a) A copyright owner cannot prevent another person from publishing the 

matter contained in his book, if invented or collected independently 
or from making ** fair use ” bf its contents, (ibid). Y 
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I.~“ Liability ior luMagement of copyright ’’—{Conelitded), 

, IV.-EXCEPTIONS - {Concluded). 

{b) “ As a question of Xriot law, apart from exceptional cases, the privilege of 
fair UHO accorded to a subsequent writer must l;e such, and such only, 
as will not cause substantial injury to the proprietor of the first public- 
cation; but cases frequently arise in which, though there is some 
injury, yet equity will not interpose by injunction to prevent the 
further use, as where the amount copied is small and of little value, 
if there is no proof of bad motive, or where there is a well-founded 
doubt as to the legal title, or where there has been long acquiescence 
in the infringement, or culpable laches and ne*gligence in seeking 
redress,^ especially if it appear that the delay has misled the respond- 
ent.” Lawrence v. Dana, 4 Cliff 1 (83). ^ 

(c) In the case of a book the following ways of using tbc work have been deci- 
ded to bo fair : — 

(i) Using the information or the ideas contained in it without copying its 

words or imitating them so as to produce what is substantially a copy. 

(ii) Making extracts (even if they are not acknowledged as such) appearing 

under all the circumstances of the case, reasonable in quality, number 
and length, regard being had to the object with which the extracts are 
^ made and to the subjects to whi^ they relate. 

(iii) Using one book* on a given subject as a guide to authorities afterwards 

independently consulted by the author of another book on the same 
subject. 

(iv) Using one book on a given subject for the purpose of checking the 

results independently arrived at by the author of another book on the 
same subject. [See Digest of the Law of Copyright, by Sir James 
Stephen, Copyright Commission, 1878, p. Ixx ; cited in Oldfield’s 
Law of Copyright, p. 57.] X 

(3) Law digests. • 

In 1896, in Mead v. We^it Pub. Co., concerning rival annotated editions of 
• “ Stephen on pleading,” then out of copyright, whore the defendant’s 

editor admitted having flipped the text from the complainant’s edi- 
tion and having obtained some ideas or suggestions from it, Judge 
Lochren, in the United Statfes Circuit Court in Minnesota, held that 

• there was no infringement because non -copy right matter could not be 
protected in a copyright work from such clipping, because the defend- 
ants' notes were original even though suggested from the other, and 
because the few errors and citations in common were immaterial since 
• • there were many new citations and the work was on the whole the 

result of original research. Bowkor’s Copyright, p. 267. Y 

• 

2 ,— Aay persoa,’* 

Any person— Company. 

Any person includes company. Mar sills v. Gibbons, (1874), LB* 9 Oh. 518 ; 
Mclean v. Moody, 20 Sees. Oas. 1154. Z 
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J.— Pr/at. .proprietor thereof. 

TpanBlatiom— Copyright. 

(a) Translations are not copies, and the defen^nt by translating the books had 

* not infringed the plaintiff's copyright. 19 B, 557* See however 

15 P.E. 1663, noted under S. 5, supra, which is in accordance with 
the English rulings. A 

(b) A person who translates a book into another language is not thereby guilty 

of an infringement of copy-right. 14 B. 566* But see 15 P.B. 1893. B 

(c) S. 7 of Act XX of 1847, says “ If any person shall print or cause to be 

printed, either for sale or exportation, any book in which there shall 

be subsisting copy-right shall be liable, etc., etc." 14 

B. 586, 589. . C 

{d) The use of the words " print or cause to be printed" only, and the omission 
of the word "translate" appears very important, considering the 
doubts that|the Act was intended to remove. (Ibid). D 

^ (e) No definition of the term " book" is given in the Act. (Ibid). B 

if) The definition given in 5 and 6 Vic., c. 45, does not mention translation. 

(Ibid). P 

(g) It is apparent that a translation and a copy stand on different footings; on 
the former the skill and time and labour of another have been 
employed, and a book has been produced available for adifferent class 
or race of readers. .There is not necessarily any competition between 
the two.’ Under English law it appears that a translation has beeit 
always considered to he an original colnpositimi. It was on this view 
of the Law that Wyatt V, Barnard^ (3 V. & B., 77) was decided. 
(Ibid.) ; C/. 15 P.B. 1893. . G 

4.— --Su//." 

<1) Almanac— Barden of proof— Injunction. 

In a suit for injunction on[the ground of infringement of plaintiff's copyright in 
an almanac published by him, it was found that the tables given in 
the parties’ almanacs tallied, except as regards minutes anU seconds 
that the calculations were admittedly worked out on what are known 
as Makrand and that there were other almanacs which resembled the 
defendants. Held that these findings were not sufficient to establish 
piracy on the part of the defendants. 95 P.L.B.1910«>8 Ind. Cas. 
497. ^ H 

Held also, that the fact that in previous years the defendants obtained inform- 
ation for their almanafos from plaintiff on payment of money did 
not affect the case. The weakness of the defence does not make up 
for want of proof of the allegation of the plaintiff. (Ibid). I 

(2) Infringement may be restrained by injunction. 

See 13 B. 356. « • J 

(3) Injunction. 

• —must be applied for promptly and there must be no unnecessary delay. 

Mawman v. Tegg, (1826), 2 Buss. ^55 (393). K 

(i) ProfltB of infringeihent. 

It is immaterial that the have been large or small. Nicols v. Pitmdn, 

(1884), 26 Ch. D. 374 (379). L 
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4.—“SuH "—(Conduded). 

(6) Part clearly infringed. 

Where part of work ie clear ly infringedp an injunction will be granted by the 
Court withoulf waiting till the whole amount infringed is asoertained* 
Smith V. Jiy, Co., 23 L.J. Oh. 662. H 

(6) Infipingement of copyright-^Suit for injunction. 

A suit for injunction to restrain a piracy of Copyright by the sale of a book, 
published more than a yesr before suit, is not barred by S. 26, cl. 45, 

• 6 and 6, Vic. or by Art. 40, Soh. IT of the Limitah’on Act, 1908. 

17 C. 951. • N 

N. B. — Suits for compensation for infringing Copyright are governed by 
Art. 40,. Limitation Act, 1908. 

S. — ** Local Court. 

(1) Copypight-What constitutes —Infringement of -Jurisdiction in cases of. 

The plaintiff having translated into Bengali a book which had been anony- 
mously published in Phiglish. published it as his own withea few 
corrections and additions, and registered such Bengali book as his 
under Act XX of 1847. The defendant published the same book 
literatim et verbatim under a different title At the hearing defendant 
raised two issues, one as to the jurisdiction of the Small Cause Court 
to entertain such an action, and another as to whether or not plaintiff 
was entitled to the copyright qf the work. The Judges of the Small 

* Cause Court differing on the question of jurisdiction, the whole case 

was referred Co the Supremo Court, when it was held — 

1st— that by Act IX of 1850, which was passed after the Copyright Act, the 
Small Cause Court *had power to try such suits where the damages 
claimed did not exceed 500 rupees ; and 

2ud — that the plaiutifi had such a copyright in his book as entitled him to 
maintain the action. Gasper 182=2 I. D., 0. S. 949. 0 

(2) Infringement of Copyright - Jurisdiction of Small Caus Court— Damages not to 
exceed Rs. 500. 

(i) According to the literal reading of 3 7, the person infringing a copy- 

right, if be*offeiids within the local limits of the jurisdiction of any 
Court of Judicature established by Her Majesty’s Charter, is rendered 
• liable not to an action generally but to an action in such Court. 
8I.D., 0. S. 762 (764).^ P 

(ii) But the real moaning of the section is that if a person infringes a copyright 

he shall be subjected to an detion for damages. {Ibid), Q 

(iil) Such action, if the infringement takes place within the local limits of a 
Court of judicature established by Her Majesty’s Charter, to be 
brought in such Court. {Ibid), R 

• l^iv) From the time of passing the Copyright Aot up to the time of tho passing 
of Aot IX of 1850, it is clear that an action for an infringement within 
the local limits of the Supreme Court of Judicature could have been 
brought only in such Court. {Ibid}, B 

(v) But by the Aot IX ot 1850, which was passed aftef the Copyright Aot, the 
Small Cause Court has acquired jurisdiction in all suits for damages 
not exceeding Rs. 600, unless such suit falls within the proviso of 
S. 37. (Ibid), T 
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S.-^'^Locai Court,* *-~{Cmtinn€d), 

(vi) The Small Cause Court has jurisdiction to try suits lor damages not ex- 
ceeding Bs» 500 for the infringement^of a copyright. (76id). U 

(3) Suit Yor infringement of copyright— Jurisdiction of Small Cause Court. 

(a) The Copright Act XX of 1847 had, in effect, provided in S. i7) that, *'if 
any person infringed a copyright, the offender, if the offence was com- 
mitted within the local limits of the jurisdiction of any of the 
Ciiarlered High Courts, should be liable to any action in such Court ; 
and that, if he offended in any other part of the British territories, 
be should bo liabld to a suit in the highest local Court exercising 
Ojv’iginal Civil Jurisdiction ” 7 C.Ij.H. 471 (473) = 6 C. 499. V 

(fin “ That being the law in 1847 the Presidency Small Cause Courts Act was 
passed in 1850, giving the Small Cause Court exclusive jurisdiction in 
all suits for damages up to a certain amount ; and Sir Barnes Peacock 
and tho other Judges held in Gasper 185 that by that Aot the juris- 
diction which had been given to the High Court by the Act of 1847 was 
* transferred to the Small Cause Court in suits up to the prescribed 

amount for infringement of copyright.” {Ibid), W 

(c) ” By that decision, which appears to be quite correct, the Court is of course 
bound. And by a parity of reasoning the Mofussil Small Cause 
Courts, when they were established in 1865, obtained exclusive 
jurisdiction in tho mofussil to try suits for damages for infringement 
of copyright up to at certain amount.” {Ibid). X 

{d) But .since the^e Small Cause Court Acts, were pa.ssod, S. 7 of Act XX of 
1847 has been amended by Act XII of 1876, and that section now in 
effect runs thus : — 

” If any person shall infringe any copyright, tho offender shall be liable to a 
suit in the highest local Court exercising Original Civil Jurisdiction.'* 
Ibid. X-l 

{e) ‘‘ As therefore, by the Act of 1865, the Legislature transferred the jurisdic- 
tion in cases for infringement of copyright up to certain amount from 
the District Court Co the Small Cause Courts, so that Act of, .1876 has 
re > transferred the jurisdiction in such suits back again to tho District 
Court.” (Ibid). ^ Y 

(/) ”This appears to be the plain meaning of rho Legislature, and it is certainly 
founded on much good reason ; for these suits for infringement of 
copyright involve questions of great difficulty, and should be tried by 
the Court most competent fb deal with them.’* (Ibid). Z 

(^) ” It appears to be that the ^.cction as altered must bo regarded as a fresh 

enactment of the Legislature, and this being so, there Ci^n bo doubt 
that tho intention of the Legislature is that the.se cases arising in the 
mofussil should now be tried in the Court exercising the highest 
Original Civil Jurisdiction, which, in the present instance, is the 
Court of the District Judge ” ilbid). ^ •A 

(h) So all suits in the mofussil for infringement of copywright must be brought 

in the Court of the Judge of the district. (Ibid), B 

(4) Copyright, infringement of— 8. 5 and 6 Yic. C. 45— Jurisdiction - Order for books 
sent from Bombay, to Delhi— Value payable post. 

The plaintiffs were publishers in London. The defendant carried on a printing 
and publishing business at Delhi. Between the years 1869 and 1891, 
the defendant translated certain English works {e. g. Todhunters's 
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• 

^Icnsuration, Barnard Smith’s Algebra, etc.) into the Urdu language 
for the use of^ative students and sold and distributed copies of such 
translations in various p^rts of India. The piaintiffs alleged they 
were the proprietors of the copyright in the said books, and they 
sued in Bombay for a declaration of their ownership, and that the said 
books printed and sold by the defendant were an infringement of the 
said copyright and for an injunction, etc. In Juno, 1894, the plain’ 
. tiffs’ agent who was then in India, inslruuted the Bombay firm of 

Sunder Pandurang to send an order for copies of the translations pub- 
lished by the defendant. The firm accordingly \^roto a letter to the 
defendant at Delhi requesting him to send the books to Bombay by 
value payable post, which the defendant did and he received the 
amount from the post ofiico at Delhi. The defendant, pleaded [inter 
alia) that the High Court of Bombay had no jurisdiction, and bo 
denied that he infringed the plaintiils’ copyright. 

Beld^ that no part of the plaintiffs’ cause of action arose in Bombay ho as to 
give them a right to sue under cl. 12 of the Letters Patent. The act 
of Sunder Pandurang in paying for and I'eccivmg the goods formed no 
part of the defendant’s oficnce, which was completed when ho posted 
the books at Delhi. 19 B. 557. C 

(5) Infringement at Lahore— Defendant a resident of Lahore- Demand for surren- 
• der at Aligarh - Jurisdiction of the Court at Aligarh to entertain suit. 

(a) A suit for infringoihcnt of copyright can be brought only in the Court with- 
in the local limits of whose jurisdiction the cause of action arise.s or 
the Court within whose limits the defendant resides. 7 A.L- J. 923 
=7 Ind. Cas. 101. D 

(5) The defendant, a resident of Lahore, printed a book in which the plaintiff 
alleged ho had a copyright. The plaintiff resided at Aligarh where he 
instituted a suit for damages. Held that the cause of action arose at 
Lahore and the Court at Aligarh 4iad no jurisdiction to entertain the 
suit. {Ibid). E 

8 . * Id any suit or action brought in any of 

the Courts cf Judicature established by Her 

Notice to bfi given Maicsty’s Charter under the provisions of this Act 
by defendant to j j ^ i 

plaintiff in suit for against any person, for printing any such book 

exportation, or for selling, pub- 
lishing or exposing to sale i or hire, or causing to 
be sold, published or exposed to sale or hire, or for having in his 
possession for sale or hire, any such book so unlawfully printed, the 
defendant, on pleading thereto, shall give to the plaintiff a notice 
in writing of any objections on which he means to rely on the trial 
of such action ; 

and if the nature of his defence be that the •plaintiff in such 
action was not the author or first publisher of the book in which he 
shall by such action claim Copyright, or is not the proprietor of the 
76 G 
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Copyright therein, or that some other person than the plaintiff was 
the author or first publisher of such book, or is the proprietor of the 
. Copyright therein, th^ the defendant shall 

Particulars to bo . , ’ . 

statedinnoticowheu Specify m such notice the name of the person 
who he alleges to have been the author or first 
publisher of such book, or the proprietor of the 
Copyright therein, together with the title of such book, and the 
time when and the place where such book was first published ; 

otherwise 'the defendant in such action shall not, at the trial or 
Kff i £ ■ hearing of such action, be allowed to give any 

evidence that the plaintiff in such action was not 
the author or-first publisher of the book in which he claims such 
Copyright as aforesaid, or that he was not the proprietor of>the 
Copyright therein, and at such trial or hearing no other objection 
shall be allowed to be made on behalf of such defendant than the 
objections stated in such notice, or that any other person was the 
author or first publisher of such book, or the proprietor of the Copy- 
right therein than the person specified in such notice, or give in 
evidence in support of his defence any other book than one substan- 
tially corresponding in title, time and place of publication, with the 
title, time and place specified in such notice.^ 

(Motes). 

(1) Leglilative changes. 

The words “And it is hoBeby onacted that after the passing of this Act ” were 
repealed by the R^Jpoaling Act, 1874 (XVI of 1874). ► F 

( 2 ) Section— Source 

a 

C/. the Copyright Act, 1842 (5 & 6 Viet., c. 4.5), 8. IG. 

Sec the following English Cases : — Hale v. Bradbiiry, (1879; 12 Ch. D, ,88G ; 
Wame d Co. v. Seebohni^. (1888) 39 Ch. D. 73 (83) ; Muddock v. 
Blackwood, (1898) 1 Ch. 58. 0 

• 

Exposing to sate.** . 

Offer for sale— Expose for sale* 

(a) A person who quotes an approximate price for a copyright work in the 
negotiations for sale does not “offer for sale.” Wolff v. W<^d, (19€0>, 
Times, Oct. 31, p. 5. H 

(h) (i) Nor does he expose for sale ** if he canvasses for order and shows an 
infringing copy of a book. Briftain v. Kennedy, (1902) 19 T.L.R. 
122. * 1 


(ii) Producing a sample work of sculpture and asking for orders in accordance 
with it is not an exposing for sale. (Ibid). J 
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2.-‘* Notice." 


Registration of •oopyright'—Proprietorship disputed- Notice— Act XX of 1817, 
8. 8-Practice-Procedar^. 

4 t 

The plaintiffs had registered themselves as the proprietors of the Copyright in 
the books in question both in London and in India. The defendant 
had not given notice of his intention to dispute the plaintiffs’ copy- 
right as required by S. 8 of Act XX of 1847. 

Held that the plaintiffs’ copyright in the books had been established. 19 B. 
567. • K 


0. * * * * * In any such suit or action as last afore- 

said brought in any Zila Court or other local 

Particulars to bo Court as aforesaid the defendant shall state in his 
stated in defendant’s n i i i 

answer to suit. answer all such matters as he means to rely on, 

• and which by the last preceding section th€ de- 

fendant in any suit or action brought in any of the Courts of Judi- 
cature established by Her Majesty’s Charter is required to give 
notice of in writing ; otherwise such defendant shall be subject to 

the same consequences for any omission in his 
Effect of omission. i i i i i i 

^ answer as a defendant is made subject to by th© 

last preceding sectioii fop any omission in his notice. 


(Note). 


Legislative changes. 

The words “And it is hereby enacted tliat, after the passing of tliks Act” wore 
repealed by the Repealing Act, 1874 (XVI of 1874). L 


Copyright in ency- 
cloptedia, review, 
etc. 


10. * * * * * When any .publisher or other person 

shall, within the said territories, before or at the 
time of the passing of this Act, but after the pass- 
ing of the said Act of Parliament, 3 & 4 Wm. IV, 
cap. 85, haye projected, conducted and carried 
on, or shall hereafter project, cohduct or carry on, or be the pro- 
prietor of any encyclopcedia, review, magazine, periodical work or 
work pubUsbed in a series of books or parts, or any book whatso- 
ever, and shall have employed or shall employ any persons to com- 
pose the same, or any volumes, parts, essays, articles or portions 
thereof, for publication in, or as part of, the same, and such work 
Tolnmes, parts, essays, articles or portions shall have been, or shall 
hereafter be, composed under such employment, on the terms that 
Copyright therein shall belong to such proprietor, projector, pub- 
lisher or conductor, and paid for by such proprietor, projector, pub- 
lisher or conductor, 


3 & 4 Wm. 
IV, cap. 85. 
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the Copyright in every such encyclopaedia, reviev^ magazine, 
periodical work and work published in a series of bpoks or parts, 
and in ^ every volume, part, essay, article ajhd portion so composed 
and paid for, shall be the property of such proprietor, projector, 
publisher or conductor, who shall enjoy the same rights as if he 
were the actual author thereof, and shall have such term of Copy- 
right therein as is given to the authors of books by this Act, except 
only that in the case of essay articles or portions forming part 
of and first publilhed in reviews, magazines, or other periodical 
works of a like nature, after the term of twenty-eight years from 
the first publication thereof respectively, the right of publishing the 
same in a separate form shall revert to the author for the remainder 
of the term given by this Act : 

Provided always, that during the term of twenty-eight years 

Coil out of author proprietor, projector, publisher or 

to publication conductor shall not publish any such essay, article 
or portion separately or singly without the 
consent previously obtained of the author thereof or his assigns : 

Provided also, that nothing herein contained shall alter or 
li:mploye’s right right of any person w’ho shall have been 

to publish separate- or shall be SO employed as aforesaid, to publish 
. any such his composition in a separate form, who, 
by any contract, express or implied, may have reserved or may 
hereafter reserve to himself such right ; but every author reserving, 
retaining or having such right, shall be entitled to the Copyright in 
such composition when published in a separate form according to 
this Act, without prejudice to the right of such proprietor, projector, 
publisher or conductor as aforesaid. 

(Note), 

Legislative changes. ^ 

Tilt’ words “ And it is herobv <f.i»cted that” wore rt'iiealod by the Repealing 
Act. 1S74 (XVI of 1874). . M 


11, * " The proprietor of the Copyright in any 

encyclopaedia, review, magazine, periodical work 

Rights of proprie- ^ i « 

tor of Copyright on or other w'ork publisned in a series of •books or 
making entry in shall be entitled to all the benefits of the 

registration in the office of the Secretary to the 
Government of India for the Home Department, under this Act, on 
entering in the said Book of Eegistry the title of such encyclopaedia, 
review, periodical work or other work published in a series 
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of books or parts, the time of the first publication of the first volume, 
number or pa];t thereof or of the first volume, number or part first 
published after the passing of this Act, in any such work which shall 
have 6een published heretofore, and after the passing of the said Act 
of Parliament, 3 & 4 Wm. IV, cap. 85, and the name and place 
abode of the proprietor thereof and of the publisher thereof when 
such publisher shall not also be the proprietor thereof. 

(Note). 

Le^slative changes. 

The words “And it is hereby enacted that ’’ were repealed b} the Repealing 
Act, 1874 (XVI of 1874). If 

12. * All copies of any book wherein there shall 

^ , be Copyright and of which entry shall have 

Proprietorship of ^ \ . -i-. , , . 

copies of book iiic- been made in the said Registry Book, and which 

gaily priiited.i been unlawfully printed without the 

consent of the registered proprietor ^ of such Copyright in writing 

under his hand first obtained shall be deemed to be the property of 

the proprietor of such Copyright and who shall be registered as such; 

and such registered proprietor shall, after demand thereof in 

writing 'i, be entitled to sue for and recover the same or damages ^ 

for the detention thereof. 

(Notes). 

(1) Legislative changes. 

Tilie words “ And it is hereby enacted, tluf “ were ivpoalud In the Repealing 
Act, 1874 (XVi of 1871). 0 

(‘i) Scope of section. 

Sembje—Tliiti section applies as inncli to the innocent possessor of a pirated 
copy, as to the printer and publisher in possession of a whole editit'ii 
of piratcKi copies of a booE and the same duty is cast upon both. 7 A.l’j. 
J. y‘23=7Tnd. Gas. 101. , P 

A— “ Proprietorship of copies of book iiiegally printed. 

(1) Delivery by person in possession of pirated copies of book. 

S, 12 of the India Copyright Act, 1847, does not require a person in possession 
of pirated copies of a book to deliver them to the proprietor of the 
copyright at any place selected by the latter. The place of rcfidence 
of the person making the demand is besides the question. 7 A.L.J* 
923«7 Ind. Gas. JOl. 0 

(2) Copies to be delivered. 

The copies printed and published must bo delivered up. Mansell v. Valley 
Printing Co.. (1908) 1 Gh. 567. R 
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[ 8 . 12 


2.—“ Book . copyright .” 

(\) Copyright in ‘ selection ’ of poems. . 

, There is copyright in a ‘ selection ’ of poems. , The true principle applicable to 
cases of this kind is, that one person is not at liberty to use 6r avail 
himself of the labour, which another has boon at for the purpose of 
producing his work, that is, in fact, merely, to take away the result 
of another man’s labour, or in other words his property. 17 C. 961. S 

(2) SuoceBBive Ibbubb of ’’ selection ” of poems, nature of. 

In the absence of any reason to suppose the contraiy' it is reasonable to assume 

that successive issues of a book of the kind, known as selection ” of 

* . 

poems, under the same name, arc substantially the same book. (Ibid). T 

J.— '* Registered proprietor , " 

(1) Registry not showing assignment by author to publishers the proprietors of a 
book. 

‘ Where it was contended tliat the author of a book, in whom the copyright Would 
'jjrima facie be, being one person and the property being registered in 
the name of the publishers and iiropriotors of the book, the registry 
was bad because it did not show an assignment to them, /icM, that it 
was not necessary that the registry should show an assignment of the 
copyright by the author to the publishers. 17 C.951. [D., 29 M. 292] . U 

(3) Registration not containing individual names and addresses of the partners i^; 

the Arm — Effect. , 

The Registration was not bad because it contained the firm and business 
address of the plaintiffs (the pujilishers and profiriotors of the book), 
and not the individual names and addresses of the partners in the 
firm. 17 C. 961. Y 

-rf.— “ After demand thereof in writing,*’ 

ENGLISH LAW AND TNDL^N LAW. 

(i» English L\\v. 

Under the Copyright Act of 1842, previous demand in writing was necessary. 
This no longer seems to be the case. Sec S. 7 of the English 
Copyright Act of 1911. 

(ii) Indian IjAav. 

The registered proprietor is entitled to sue for and recover, after demand in 
writing. , W 

5.— * ‘ Proprietor, damages. * * 

Ancient religious works annotated—Copyright—Infringement—Sult for injunction 
and damages -Act XX of 1847, 8. 12. 

In 1884, the plaintiff published a new and improved edition of an ojd religious 
Sanskrit work, called “ Vrtraja ” on religious observance. In this 
edition, the old materials had been completely ro<cast and rc-arranged 
and valuable footnotes also bad ^been added with the assistance of 
Sanskrit Pundits. The copyright of this work was registered by the 
plaintiff in 1885. The defendants in 1686 brought out an edition of 
the same work and registered it. This edition contained the same 
alterations, omissions and additions, and the same footnotes as were 
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S.—“Proprietor...aamage8."—(C<meluded}. 

contained in the plaintiff’s edition, except some immaterial changes. 
The plaintiff alleging that his copyright had been infringed, prayed 
^ that an injuncliou may bo issued to the defendants restraining them 

from selling their unsold copies of their books and for damages. 

Held^ granting the injunction, that the defendants hjid not gone to original 
sources to get their material, but had simply appropriated the laboui* 
and industry of a previous compiler (plaintiff) with an existing copy- 
right. The plaintiff’s edition contciining new arrangement of old 
matter will have a right to tlie protection afforded by the law of 
copyright. {Ibid). 

• 

Held also that the idaintiff was entitled to demand from the defendant an 
account of the net profits made by him by the sale of the plaintiff’s 
books, although Ss. l‘i and 13 of Act XX of 1847 provide that the 
Ijlaintiff, in such a case, is oiih' permitted to recover his books or 
damages for their detention since the results of the accounts will be 
• to give to the plaintiff what he could have obtained as damages tinder 

the section. {Ibid), X-Z 

13. ^ " - If the case be within the jurisdiction of 

^ any of the Courts of Judicature established by Her 

proprietor to sue for Majesty’s Charter, such registered proprietor shall 
entitled to sue for*and recover such copies or 
damages for the detention thereof, in an action of 
detinue from any party who shall detain the same, or to sue for and 
recover damages for the conversion thereof in an action of trover ; 
and, " if the case be within the jurisdiction of any Zila 
Court or other local Court as aforesaid, the registered proprietor 
shall be entitled to sue for and recover such copies or damages for 
the detention or conversion thereof, in sffch form as is in use in the 
said Zila or other local Courts for the recovery of specific personal 
property or damages for* the detention or conversion thereof. 

» (Notes). 

Legislative changes. * 

The words “ And it is lierebj’ cnacted^hat ” at the beginning of the section 
were repealed by Act XVI of 1874. 

The word “ that ” was repealed by the Repealing Act, 1870 (XII of 1876). A 

/.— “ Right of copyright — copies or damages . " 

Damages. , 

^a) may be recovered for infringement and it is not necessary to prove 

special damage. Exchange Telegraph Co. v. Gregory Co., (1896) I Q. 
B. 417 (463). . B 

(h) While damage actually suffered need not be shown to* obtain an injunction, 
the Court must be satisfied that damage is likely to result. Tinsley 
V. Lacy, >1813) 1 Hem. & M. 747. C 
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14. * ^ 


Entry in rejfistry 
to be made before 
Copyright proprietor 
can proceed under 
Act. 


such Copyright, 
or proceeding, 


* * * No proprietor of Copyright «n any book 
first published after the passing of the said Act 
of Parliament, 3 & 4 WVn. IV, c. §5, shall main- 
tain, under the provisions of this Act, any action 
or suit at law or in equity, or any summary 
proceeding t in respect of any infringement of 
unless he shall before commencing such action, suit 
have caused , an entry to be made in the Book of 


Eegistry 2 at the office of the said Secretary of such book, pursuant 
to this Act : 


Provided always that the omission to make such entry shall 
not affect the Copyright in any book, nor the right 


Omjssion to make 
entry not to afftict 
Copyright, etc. 


tu sue or proceed in respect of the infringement 
thereof, except the right to sue or proceed in'* re- 
spect of the infringement thereof under the provi- 


sions of this Act. 


Legislative changes. 


(Notes). 


The words “ And it is hereby enacted that” wore repealed by Act XVI <A' 
1R71. * D-P 


/.— “ Summary proceeding . " 

Summary proceeding— Meaning. 

The summary proceeding mentiomid in S. 14 of Act XX of 3847 moans the 
summary proceeding mentioned in S. (> of the Act. ‘i C.L. J. 511 = 
10 C.W.N. 131 = 33 C. 571. 0 

2. — “ Entrj Book of Registry. ’ ' 

(1) Registration, only a condition precedent to the right to sue. 

The title to copyright i.s comidete before registration, which is only a condition 
precedent to the right to sue. Where the defendant published the book, 
before the registration of the copyright in the plaintiff^’ name, held, 
that the right of action is not lost to the plaintiffs. (17 C. 95U. H 

(2 Copyright registered and subsisting— Piracy. 

According to the law prevailing in England, there is no right to sue 
on account of piracy in the case of a book which has bedn published, 
except where the copyright has been registered and subsists under 
statutory provisions {Copinger on “Copyright” an^L Macklin v. 
Richardson a^vd Goubiand v. Wallace, 7 Ruling cases, 66, 67, JO, 
128, B.) 29 M. 292. • ‘ I 

J.— “ Provided In this Act/’ 

(1) Proviso— Effect— Published works. 

(a) The provi^ to S. 14 of Act XX of 1847 does not, in substance, differ from 
the proviso in the English Act. (5 & 6 Viet., c. 46, S. 24). 
{Ibidl j 
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3, — ^^Provided /Ji this Act** '^(Concluded), 

ih) The effect of it is to protect copyright in unpublished works as also copy- 
rights whore \here is registry under the statute in the casp of pub- 
• lishod works inclusive of cases in which there has beer registry 

before the suit, though after the infringement complained of. {lhid),K 

(c) So, there is no protection of copyright in published works in India, unless 
it Is registered under Act XX of 1847 or Act XXV* of 1867. (17 C. 951 . 
D.) (Ibid). L 

•(d) Where the author of an almanac applies for registration under the Act of 
1807 bub the Registrar refuses to register on the ground that the 
almanac is exempted from registration by a hotification by the 
Government of India, this is not equivalent to registration. (Tbid), M 
(2) Ppoppietor'a name not registered at the time of proceeding. 

(a) A proprietor of the Copyright of books, whose name has not been entered in 
the Book of Registry at the Office of the Secretary of the Home Depart- 
ment of India at the time the proceeding is commenced, is preluded 
by S. 14 of the Act from maintaining an application to have the name 
of a person expunged from the Catalogue of Books at Bombay, the 
proceeding being one in respect of an infringement. 2 G.L.J. 511 = 
10 C.W N. 134 = 33 C. 571. N 

(6j The proviso to that section, namely, “that the omission to make such 
entry shall not affect the Copyright in any book except the right to 
sue or proceed in respect of the ififringoment thereof under the provi- 
* sions of ^his Act,” gives support to that view. (Ibid). 0 

Ig ****** jf action or suit shall be com- 
menced or brought in any of the Courts of Judica- 
ture established by Her Majesty’s Charter against 
any person or persons whomsoever, for doing 
or causing to be done anything in pursuance of 
this Act, the defendant3»or defendants in such action 
may plead the general issue and give the special matter in evidence ; 
and if upon such action ’a verdict shall be given for the defendant or 
the plaintiff shall become non-suited or discontinue his action, then 
the defendant shall have and recover his full costs, for which he 
shall have the same remedy as a defendant in any case by law hath 
in the said last-mentioned Courts. • 

(Notes). 

Legislative changes. 

Certain formal words, which wore repealed by the Repealing Act, 1874 (XVI of 
1874),^are omitl.ed. P 

* 10 ****** ^11 * * * ^ indictments, inform- 

ations and other criminal proceedings for any 
offence which shall be committed against this Act 
shall be brought, sued and commenced within 
twelve calendar months next after such offence 
committed, or else the. same shall be voi.d aud.of none^effect. 


Plea by defendant 
and special evidence 
in actions for things 
done under Act. Do- 
fendant to have full 
costs if successful. 


Limitation o f 
oriminal proceed- 
ings for broach of 
Act. 


77 N 
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(HetM). 


lieglslatlve changes. 

.Certain formal words, repealed by the Repealing Act, 1874 (XVI of 1874), are 
omitted. 


17 

1870. 


The words “actions, suits, bills,” after “All” were repealed by Soh. I of 
the Indian Limitation Act, 1871 (IX of 1871). Q 

. [Saving of pre-existing rights.'] Bepealed by Act XIV of 


SCHEDULE. 


No. 1. 

Origindl Entry of Proprietorship of Copyright of a Book. 


Time of making 
t^e Entry. 

Title of 
Book. 

Name of the 
Publisher and 
Pbw3e of 

I Publication. 

1 1 

Name and Place 
of abode of the 
Proprietor of the 
Copyright. 

Date of first 
Publication. 


1 



1 

, 

r 


No. 2. 

Form of E7itry of Assignipent of Copyright in any Book previously 

registered. 




n 


Date of Entry. 

Title of Book. 

1 

Assignor of the 
Copyright. 

Assignee of the 
/Copyright. 


(Set out the title *of the 



j 

book and refer to the 




page of the Registry 
Book in which the origi- 
nal entry of the Copy- 
right thereof is made.) 

1 

< 

« 
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5. Ownership of Copyright, &c. 

Civil Remedies. 

6. Civil remedies for infringement of Copyright. 

7. Rights of owner against persons possessing or dealing with 

infringing copies, &c. 

8. Exemption of innocent infringer from liability to pay 

damages, &c. 

9. Restriction on remedies in the case of architecture. 

10. .Limitation of actions. * 

Summary remedies. 

11. Penalties for dealing with infringing copies, &c. 

12. Appeals to quarter sessions. 

13. Extent of provisions as to summary remedies. 

Importation'of Copies. 

14. Importation of copies. 

Delivery of Books to Libraries. 

15. delivery of copies to British Museum and other libraries. 

Special Provisions as to certain Works. 

16. Works of joint autl^ors. 

17. Posthumous works. 

18. Provisions as to G-overnment Publications. 

19. Provisions as to mechanical instruments. 
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THE COPVrIGHT ACT, 1911’. 

(I AND 2 GEORGE V., CHAPTER 46). 

An Act to amend and consolidate tJie Law relating to Copyright. 

(16th December, 1911), 

Be ifc enacted by the King's Most Excellent Majesty, by and with the 
advice and oonsent of Uio Lords Spiritual and Temporal, and Commons, 
in this present Parliament assembled, and by the authority of the same, 
as follows : — 

» (Notes). • 

I.— “ The Copyright Act, /9//." 

(1) The New Copyright La w->Copy right Act, 1911. 

This new code is propounded by Mr. Sydney Buxton, as President of the 
Board of Trade. T'he Law Journal. A 

(2) Commencement of Act. * 

Tho Act came into operation on the let of July, 1912. B 

(3) Changes In Bubetantlve law of copyright. 

The changes in the substantive law of copyright are many and far-reaching — 

(i) A uniform term of life and fifty years has been established for all species 

of copyright instead of the varying terms hitherto prevailing ; 

(ii) Performing right is merged in the author’s copyright ; 

(iii) Architectural works for the first tinio receive the same protection as 

• other works of art ; 

(iv) Wordless plays, ballets, cinematographs, and musical records' have become 

subjects of copyright. The Law Journal. 

(v) Tho right begins to run from the making of any work, so that it will 

extend also to work unpublished. {Ibid). 

(vi) Authors, or rather their legal personal representatives, get the benefit of a 

* double term,’ the second ihalf of the 50 years’ term after death 
. being unassignable except by will. 

(vii) And per contra the system of ' compulsory license ’ is introduced by the 

provision that during the last twenty-fiv5 years any person may 
reproduce a work without consent, on payment of a small fixed 
* » royalty. {Ibid), 

(viii) Some longstanding grievances and anomalies are, at the same timOf 
removed —the author of a novel will, in future, have tho exclusive 
right of dramatising and translating it, and, conversely, the writer of 
a play will have the right of novelising it. {Ibid). 

(ixl Wv'rks of art are no longer capable of re production (without oonsent of 
the proprietor) as tableaux vivants or ’ living pictures.* 





(x) The campoeer of a muaioiJ oompoBition will have the right? (sabjeot to some 
exceptional privileges given to makers of gramaphones) of adopting 
his composition for use upon meohanibal instruments. 

* (xi) NewanomalieB and difficulties are, indeed, introduced, asinthe^case of 
these same pritnlegia for traders in musical records, the provisions as 
to joint-authorships and commissioDod works, and the more serious 
powers of exclusive and separate legislation given to the self-governing 
Dominions. (Ibid). 0-H 

(4) Points eommeodiog the Act. 

But what* will certainly commend the Act, generally, is its abolition of the 
futile system of registration, which has hitherto been such a pitfall in 
the way of aggrieved owners of copyright, the simplification and exten- 
sion of the remedies for infringement, and, above all, the grant of all 
these new rights and advantages to the present proprietors of copyright, 
with the free grant to the original authors of the extended term un- 
afieoted by any existing assignments. {Ibid), * I 


( 5 ) Conoloston. 

These are great boons, for which we are indebted largely to the work of Bir John 
Simon, who stood sponsor with Mr. Buxton for the Aot. {Ibid). J 


PAET I. . 

IMPERIAL COPYRIGHT. 

Rights, 

1. (1) Subject to the provisions of this Act, copyright shall subsist 

Copyright throughout the parts of His Majesty^s dominions to 

which this Act extends for the term hereinafter men- 
tioned in every original literary dramatic musical and artistic work, if — 

{a) in the case of a published work, tl^e work was first publish- 
ed within such parts of His Majesty's dominions as aforesaid ; 
and , 

(6) in the case of an unpubfished work, the author was at the 
date of the making of the work a British subject or resi- 
dent within such parts of His Majesty's dominions as afore- 
said ; 

but in no other works, except so far as the protection conferred by this 
Aot is extended by Orders in Council thereunder relating to self-govern- 
ing dominions to which this Aot does not extend and to foreign coun- 
tries. 

(2) For the purposes of this Aot, ** copyright " means the sole right 
to produce or reproduce the work or any substantial part thereof in any 
material form whatsoever, to perform, or in the case of a lecture to 
deliver, the work or any substantial part thereof in public ; if the work 
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es 


is unpublishA, to publish the work or any substantial part thereof, and 
shall include libe sole right: — 

, (a) to produce, re-produce, perform, or publish any translation of 
the work ; 

(i) in the case of a dramatic work, to convert it into a novel or 
other non-dramatic work ; 

ic) in the case of a novel or other non-dramatic work, or of an 

artistic work, to convert it into a dramatic work, by way of 
performance in public or otherwise ; 

id) in the case of a literary, dramatic, or musical work, to make 
any record, perforated roll, cinemotograph film, or other con- 
trivance by means of which the work may be mechanically 
performed or delivered, 

t • 

and to authorize any such acts as aforesaid. 

(3) For the purposes of this Act, publication, in relation to any 
work, means the issue of copies of the work to the public and does not 
include the performance in public of a dramatic or musical work, the 
delivery in public of a lecture, the exhibition in public of an artistic work, 
hr the construction of an architectural work of art, but, for the purposes of 
this provision, the issue of photographs and engravings of works of sculp- 
ture and architectural works of.art shall not be deemed to be publication 
of such works. 


2. (1) Copyright in a work shall be deemed to be infringed by any 
f • e t of without the consent of the owner of the 

copyright?”^^*^* copyright, does anything the sole right to do which is 
by this Act conferred on the owner of the copyright : 
Provided that the following acts shall not constitute an infringement of 
copyright : 

(i) Any fair dealing with any work for the purposes of private 
study, research, criticism, review, or newspaper summary ; 


(ii) Where the author of an artistic work is not the owner of the 
. copyright therein, the use by the author of any mould, oast, 

sketch, plan, model, or study made by him for the purpose of 
the work, provided that be does not thereby repeat or imitate 
the main design of that work ; 

ft 

(iii) The making or publiBhing of paintings, drawings,’ engravings, 
or photographs of a work of soalptare or artistic oraftmonship, 
if permanently situate in a public place or building, or the 
making or publishing of paintings, drawings, engravings, or 
photographs (which are not in the nature of arobitflctural 
drawings or plans) of any architectural work of art. 
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, (iv) The publicafiion in a collection, mainly oomp!!>8ed of non- 
copyright matter, hcma fide intended for the use, of schools; and 
, so described in the title and in any advertisements issued by 
the publisher, of short passages from published literary Vorks 
not themselves published for the use of schools in which copy- 
right subsists : Provided that not more than two of such 
passages from works by the same author are published by the 
same publisher within five years, and that the source from 
which such passages are taken is acknowledged; 

(v) The publication in a newspaper of a report of a lecture deli- 

vered in public, unless the report is prohibited by conspicuous 
written or printed notice affixed before and maintained during 
the lecture at or about the main entrance of the building in 
^ which the lecture is given, and, except, whilst the building is 
being used for public worship, in a position near the lecturer ; 
but nothing in this paragraph shall affect the provisions in 
paragraph (i) as to newspaper summaries ; 

(vi) The reading or recitation in public by one person of any 

reasonable extract from any published work. 

« 

(2) Copyright in a work shall also be deemed to be infringed by any 
person who — 

{a) sells or lets for hire, or by way of trade exposes or offers for 
sale or hire ; or * 

(h) distributes either for the purposes of trade or to such an extent 
as to affect prejudicially the owner of the copyright ; or 

(c) by way of trade exhibits in public ; or 

(d) imports for sale or hire into any part of His Majesty’s 

dominions to which this Act extends, 
any work which to his knowledge infringes copyright or would infringe 
copyright if it had been made within the part of His Majesty's dominions 
in or into which the sale or hiring, exposure, offering for sale or hire, 
distribution, exhibition, or importation took place. 

(3) Copyright in a work shall also be deemed to be infringed by any 
person who for his private profit permits a theatre or other place of 
entertainment to be used for the performance in public of the work without 
the consent of the owner of the copyright, unless be was not aware, and 
had no reasonable ground for suspecting, that the performance would ,.be 
an infringement of copyright, 

3. The term for which copyright shall subsist shall, except as other- 
Termof copyright. . expressly provided* by this Act, be the life of the 

author and a period of fifty years after his death : 
Provided that at any time after the expiration of twenty-five years, or 
in the oase-of a work in which copyright subsists at the passing of this Act 
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tbiriiy years, ffc^m the death of the author of a published work, copyright in 
the work shall <iot be deenjed to be infringed by the re-production of the 
work for sale if the person reproducing the work proves that he has given the 
prescribed notice in writing of his intention to reproduce the work, and 
that he has paid in the prescribed manner to, or for the benefit of, the 
owner of the copyright royalties in respect of all copies of the work sold 
by him calculated at the rate of ten per cent, on the price at which he 
publishes the work ; and, for the purposes of this proviso, the Board of 
Trade may make regulations prescribing the mode in which notices are to 
be given, and the particulars to be given in such notices, anff the mode, time^ 
and frequency ofsthe payment of royalties, including (if they think fit) re- 
gulations requiring payment in advance or otherwise securing the payment 
of royalties. 


Compulsory lioen- 


* 4. If at any time after the death of the author of a literary, dratnatic 
or musical work which has been published or per- 
formed in public a complaint is made to the Judicial 
Committee of the Frivy Council that the owner of the 
copyright in the work has refused to re-publish or to allow the re-publica- 
tion of the work or has refused to allow the perfortnance in public of the 
work, and that by reason of such refusal the work is withheld from the 
public, the owner of the copyright may be ordered to grant a license to 
re-produce the work or perforin ^the work in public, as the case may be, on 
such terms and subject to such conditions as the Judicial Committee may 
think fit. 


Ownership of copy- 
right, &o. 


5. (1) Subject to the provisions of this Aot, the 
author of a work shall^bo the first owner of the copy- 
right therein : 


Provided that — 

(a) Where, in the case of an engraving, photograph, or portrait, the 
*plate or other original was ordered by some other person and 

was made for valuable consideration in pursuance of that order, 
then, in the absence of ^any agreement to the contrary 
. • the person by whom such plate or other original was ordered 
shall be the first owner of the copyright; and 

(b) where the author was in the employment of some other person 
, under a contract of service or apprenticeship, and the work 

was made in the course of his employment by that person, the 
person by whom the author was employed shall, in the absenoe 
of any agreement* to the contrary, be the^ first owner of the 
copyright, but where the work is an article or other contribu- 
tion to a newspaper, magazine, or similar periodioal, there shall, 
in the absence of any agreement to the contrary, be deemed to 
78 7 
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be reserved to the author a right to restrain th^'publication of 
the work, otherwise than as part of. a newspaper, magazine or 
• similar periodical. r 

(2) The owner of the copyright in any work may assign the right, 
either wholly or partially, and either generally or subject to limitations to 
the United Kingdom or any self-governing dominion or other part of His 
Majesty’s dominions to which this Act extends, and either for the whole 
term of the copyright or for any part thereof, and may grant any 'interest 
in the right by ^license, but no such assignment or grant shall be valid 
unless it is in writing signed by the owner of the right in respect of which 
the assignment or grant is made, or by his duly authorized agent : 

Provided that, where the author of a work is the first owner of the 
copyright therein, no assignment of the copyright and no grant ot any inte- 
rest therein, made by him (otherwise than by will) after the passing of ‘this 
Act, shall be operative to vest in the assignee or grantee any rights with res- 
pect to the copyright in the work beyond the expiration of twenty-five years 
from the death of the author, and the reversionary interest in the copy- 
right expectant on the termination of that period shall, on the death of 
the author, notwithstanding &rvy agreement to the contrary, devolve on 
his legal personal representatives as part of his estate, and any agreement 
entered into by him as to the disposition of such reversionary interest shall 
be null and void, but nothing in this provisp shall be construed as applying 
to the assignment of the copyright in a collective work or a license to pub- 
lish a work or part of a work as part of a collective work. 

(3) Where, under any partial assignment of copyright, the assignee 
becomes entitled to any right comprised in copyright, the assignee as 
respects the right so assigneri, and the assignor as respects thb rights 
not assigned, shall be treated for the purposes of this Act as the owner of 
the copyright, and the provisions of this Act shall have effect accordingly. 

Civil Bemedies, 

6 . (l) Where copyright in any \^ork has been infringed, the owner 
of the copyright shall, except as otherwise provided by 
this Act, be entitled to all such remedies by way of 
injunction or interdict, damages, accounts, and other- 
wise as are or may be conferred by law for the infringe- 

!• 

(2) The costs of all parties in any proceedings in respect of the in- 
fringement of copyright shall be in the absolute discretion of the Court. 

(3) In any action for infringement of copyright in any work, the 
work shall be presumed to be a work in which copyright subsists and the 
plaintiff shall be presumed to he the owner of the copyright, unless the 
defendant puts in issue the existence of the copyright, or, as the case 


Civil Hemediefl for 
infringment of copy- 
right* 

ment of a right. 
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may be, the ^itle of the plaintiff, and where any such question is in issue, 
then — 

(a) If a name purporting to be that of the author of the work is 
' printed or otherwise indicated thereon in the usual manner, the 
person whose name is so printed or indicated shall, unless the 
contrary is proved, be presumed to bo the author of the work ; 
(h) If no name is so printed or indicated, or if the name so print- 
, od or indicated is not the author’s true name or the name 
by which he is commonly knbwn, and a name purporting to 
be that of tlie publisher or proprietor of the»work is printed 
or otherwise indicated thereon in the usual manner, the per- 
son whose name is so printed or indicated shall, unless the 
contrary is proved, bo presumed to be the owner of the copy- 
right in the work for the purposes of proceedings in respect of 
the infringement of copyright therein. * 

7. All infringing copies of any work in which copyright subsists, or of 
anv substantial part tliereof. and all plates used or 

Bights of owner 

against persons pos- iritended to be used for the production of such in- 

sebfcjirig or dealing fringing copies, shall be deemed to be the property of 
with infringing ... . , , ‘ i 

■copies, &c ,Jhe owner of the copyright, who accordingly may 

^ ke proceedings for the recovery of the possession 
thereof or in respecc of the conversion thereof. 


8. Where proceedings are taken in respect of the infringement of the 


Exemption of in- 
nocent infringer 
from liability to 
pay damages, 


copyright in any work and the defendant in his 
defence alleges that he was not aware of the existence 
of the copyright in the work, the plaintiff shall not bo 
entitled to any remedy other than an injunction or 


interdict in respect of the infringement il the defendant proves that at the 


date of the infringement the was not aware and had no reasonable ground 


for suspecting that copyright subsisted in the work. 


9 . (l)^Whore the construction of a building or other structure which 

infringes or which, if completed, would infringe the 
Re.strictioij on copyright in some other work has been commenced, 
ofTrehTteotVre^ l^be owner of the copyright shall not be entitled to 

obtain an injunction or interdict to restrain the con- 
struction of such building or structure or to order its demolition. 

'* (2) Such of the other provisions of tliis Act as provide that an in- 

fringing copy of a work shall be deemed to be the property of the owner 
of the copyright, or as impose summary penalties, shall not apply in any 
case to which this section applies. 

10. An action in respect of infringement of copyright shall not be 

^ , commenced after the expiration of three years next after 
Limitation of 

actions. the infringement. 
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Summary Remedies. 

11— (1) If any person knowingly-ir 
(a) makes for sale of hire any infringing copy of 
a work in which copyright subsists ; *or 
{b) sells or lets for hire, or by way of trade exposes or offers for 
sale or hire any infringing copy of any such work ; or 
(c) distributes infringing copies of any such work either for the 
purposes of trade or .to such an extent as to affect prejudicially 
the owner of the copyright ; or 

id) by way of trade exhibits in public any infringing copy of any 
such work ; or 

(a) imports for sale or hire into the United Kingdom any infring- 
ing copy of any such work : 

«> « 

he shall be guilty of an offence under this Act and bo liable on summary 

conviction to a fine not exceeding forty shillings for every copy dealt with 
in contravention of this section, but not exceeding fifty pounds in respect 
of the same transaction ; or, in the case of a second or subsequent offence, 
either to such fine or to imprisournent with or without hard labour for a 
term not exceeding two months.*' , 

(2) If any person knowingly makes or has in his possession any 
plate for the purpose of making infringing copies of any work in which 
copyright subsists, or knowingly and for his private profit causes any such 
work to be performed in public without the consent of the owner of the 
copyright, he shall be guilty of an offence under this Act, and be liable on 
summary conviction to a fine not exceeding fifty pounds, or, in the case of 
a second or subsequent offence, either to such fine or to imprisonment 
with or without hard labour for a term not exceeding two months. 

(3) The Court before which any such proceedings are taken may, 

whether the alleged offender is convicted or not. order that all copies of the 
work or all plates in the possession of the alleged offender, wLich appear 
to it to be infringing copies or plates for the purpose of making infringing 
copies, be destroyed or deliveredfUp to the owner of the copyright or 
otherwise dealt with as the Court may think fit. * 


Penalties for 
dealing vrith in- 
fringing 6opies, Ao. 


2Edw. 7, Nothing in this section shall, as 

c. 16, 6 Edw, the provisions of the Musical (Summary 


7, c. 


1902, or the Musical Copyright Act, 1906. 


respects musical works, affect 
Proceedings) Copyright Act, 


12. Any person aggrieved by a summary conviction of an offence 
under the foregoing provisions of this Act may in 
808810 ^ 8 *^^^°^”**^*^*' 'England and Ireland appeal to a Court of quarter 
sessions and in Scotland under and in terms of the 
Summary Jurisdiction (Scotland) Acts. 
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Extant of provisions 
as to sommary 
remedies. * 


18. The provisions of this Act with respect to 
remedies shall extend only to the United 

Importation of Copies, 


summary 

Kingdom. 


Copies made out of the United Kingdom of 
any work in which copyright subsists which if made in 
the United Kingdom would infringe copyright, and as to which the owner 
of the copyright gives notice in writing 6y himself or his agent to the 
Commissioners of Customs and Excise, that he is desirous that such 
copies should not be imported into the United Kingdom, shall not be so 
imported, and shall, subject to the provisions of this section, be deemed to 
be included in the table of prohibitions and restrictions contained in section 
42 of the Customs Consolidation Act, 1876, and that section shall apply 
accordingly. 


39 and 40 
Viet. 636. 


(2) Before detaining any such copies or taking any further proceed- 
ings with a view to the forfeiture thereof under the law relating to the 
Customs, the Commissioners of Customs and Excise may require the 
regulations under this section, whether as to information, conditions or 
Qther matters, to be complied with and may satisfy themselves in accor- 
dance with those regulations that the copies are such as are prohibited 
by this section to be imported. 

(3) The Commissioners of Customs and Excise may make regula- 
tions, either general or special, respecting the detention and forfeiture of 
copies, the importation of wliich is prohibited by this section, and the 
conditions, if any, to be fulfilled before such detention and forfeiture, and 
may, by^uch regulations, determine the information, notices, and security 
to be given, and the evidence requisite for any of the purposes of this 
section, and the mode of verification of such evidence. 


(4) The regulations may apply to copies of all works the importation 
of copies of which is prohibited by, this section, or different regulations 

may be made respecting different classes of such works. 

• 

(5) The regulations may provide for the informant reimbursing the 
Commissioners of Customs and Excise all expenses and damages incurred 
in respect of any detention made on his information, and of any proceed- 
ings consequent on such detention ; and may provide for notices under 
any enaciment repealed by this Act being treated as notices given under 
this section. 

(6) The foregoing provisions of this section shall have effect as if 
they were part of the Customs Consolidation Act, 1876 : Provided that, 
notwithstanding anything in that Act, the Isle of Man shall not be treat- 
ed as part of the United Kingdom for the purposes of this section. 
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(7) This section shall, with the necessary m odification^', apply to the 
importation into a British possession to which this Act ei^^nds of copies 
of worVs made out of that possession. 

Delivery of Books to Libraries. 

18. (1) The publisher of every book published in the United Kingdom 

shall, within one month after the puhlicntion, deliver, 
to British Miiseu'm expense, a copy of the book to the .trustees 

and othor libraricp. of the British Museum, who shall give a written receipt 
• for it. 

(2) He shall also, if written demand is made*^before the expiration 
of twelve months after publication, deliver within one month after receipt 
of that written demand or, if the demand was made before publication, 
withip one month after publication, to some depot in London name^ in 
the demand a copy of the book for, or in accordance with the directions of, 
the authority having the control of each of the following libraries, namely, 
the Bodleian Library, Oxford, the University Library, Cambridge, the 
Library of the Faculty of Advocates at Edinburgh, and the Library of 
Trinity College, Dublin, and subject to the provisions of this section the 
National Library of Wales. In the case of an encyclopedia, newspaper, 
review, magazine, or work published in a series of numbers or parts, the 
written demand may include all numbers or parts of the work which may 
be subsequently published. 

(3) The copy delivered to the trustees of the British Museum shall 
be a copy of the whole book with all maps and illustrations belonging 
thereto, finished and coloured in the same manner as the best copies of the 
book are published, and shall be bound, sewed, or stitched together, and 
on the best paper on which the book is printed. 

(4) The copy delivered for the authorities mencioned in this section, 
shall be on the paper on which the largest number of copies ^of the book 
is printed for sale, and shall be in the like condition as the books pre- 
pared for sale. 

(5) The book of which copies are to be delivered to the National 
Library of Wales shall not include books of such classes as may be speci* 
fied in regulations to he made by the Board of Trade. 

(6) If a publisher fails to comply with this section, he shall be\lia- 
ble on summary conviction to a fine not exceeding five pouncTs and the 
value of the book, and the fine shall be paid to the trustees or authority to 
whom the book ought' to have been delivered. 

(7) For the purposes of this section, the expression '* book ” includes 
every part or division of a book, pamphlet, sheet of letter-press, sheet of 
music, map, plan, chart or table separately published, but shall not include 
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any second 0|^ subsequent; edition of a book unless such edition contains 
additions or alberabions eitj:ier in the letter-press or in the maps, prints or 
other engravings belonging |<hereto. • 

Special Proviaions as to certain Works. 


16. (l) In the case of a work of joint authorship, copyright shall 

subsist during the life of the author who first dies and 
Works of joint , ^ <.x i • -i .1 , . 

autbors. a term of fifty years after his death, or during the 

life of the author who dies last, whichever period is the 
longer, and references in this Act to the period after the expiration of any 
specified number of years from the death of the author shall be construed 
as references to the period after the expiration of the like number of years 
from the death of the author who dies first or after the death of the author 
who dies last, whichever period may be the shorter, and in the provisions 
of this Act with respect to the grant of compulsory licenses a reference to 
the date of the death of the author who dies last shall be substituted for 
the reference to the date of the death of the author. 


(2) Where, in the case of a work of joint authorship, some one or 
more of the joint authors do not satisfy the conditions conferring copy- 
right laid down by this Act, the work shall bo treated for the purposes of 
this Act as if the othe.- aujhor or authors had been the solo author or 
authors thereof : 

Provided that the term of the copyright shall be the same as it 
would have been if all the authors had satisfied such conditions as afore- 
said. 


(3) For the purposes of this Act, “ a work of joint authorship 
means a work produced by the collaboration of two or more authors in 
which the contribution of one author is not distinct from the contribution 
of the other author or authors. 


( 4 ) Where a married woman and her husband are joint authors of a 
work, the interest of such married woman therein shall be her separate 
property. . 


Posthumous •works. 


17 (1) In the case of a literary dramatic or musical work or an engrav- 
ing, in which copyright subsists at the date of the 
death of the author or, in the case of a work of joint 
authorship, at or immediately before the date of the death of the author 
who dies last, but which has not been published, nor. in the case of a 
dramatic or musical work, been performed in public, nor, in the case of a 
lecture, been delivered in public, before that date, Copyright shall subsist 
till publication, or performance or delivery in public, whichever may first 
happen, and for a term of fifty years thereafter, and the-proviso to section 
3 of this Act shall, in the case of such a work, apply as if the author had 
died at the date of such publication or performance or delivery in public as 
aforesaid. 



72 


APPENDIX. 


(2) The owDorship of an author’s manuscript after hi^^death where 
such ownership has been acquired under a testamentary disposition made 
by the author and the manuscript is of a work^which has not been pub* 
lished nor performed in public nor delivered in public, shall be prirm facie 
proof of the copyright being with the owner of the manuscript. 

18 . Without prejudice to any rights or privileges of the Crown, 
where any work has, whether before or after the 
Go^eriiment publi^ commencement of this Act. been prepared or publish- 

oations. , ed by or under the direction or control of His Majesty 

or any Government department, the copyright in the 
work shall, subject to any agreement with the author, belong to His 
Majesty, and in such case shall continue for a period of fifty years from 
the date of the first publication of the work. 

f9. (1) Copyright shall subsist in records, perforated rolls, *and 

other contrivances by means of which sounds may be 
mwhanical** inatru^ mechanically re-produced, in like manner as if such 
ments. contrivances were musical works, but the term of 

copyright shall be fifty years from the making of the 
original plate from which the contrivance was directly or indirectly deriv- 
ed, and the person who was the owner of such original plate at the time 
when such plate was made shall be deemed to be the author of the work 
and, where such owner is a body corporate, the body corporate shall be 
deemed for the purposes of this Act to reside within the parts of His 
Majesty’s dominions to which this Act extends if it has established a place 
of business within such parts. 

(2) It shall not be deecqed to be an infringement of copyright in any 
musical work for any person to make within the parts of His Majesty's 
dominions to which this Act extends records^ perforated rolls or other 
contrivances by means of which the work may be mechanically performed, 
if such person proves — , 

(а) that such contrivances hare previously been made by, or with 

the consent or acquiescence of, the owner of the copyright in 
the work; and 

’ • 

(б) that he has given the prescribed notice of his intention to 
make the contrivances, and has paid in the prescribed manner 
to, or for the benefit of, the owner of the copyright in Jibe 
work royalties in respect of all such contrivances sold by him, 
calculated at the rate hereinafter mentioned : 

Provided that — 

(i) nothing in this provision shall authorize any alterations in, or 
omissions from, work re-produced, unless contrivances re-pro* 
ducing the work subject to similar alterations and omissions 
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h|||.V 0 been previously made by, or with the consent or aoquies- 
oemoe of, the owner of the copyright, or unless such alterations 
or Emissions aib reasonably necessary for the adaptation of the 

V work to the corltrivances in question: and 
(ii) for the purposes of this provision, a musical work shall he 
deemed to include any words so closely associated therewith 
as to form part of the same work, but shall not he deemed to 
include a contrivance by means of which sounds may be 
mechanically re- produced. 

(3) The rate at which such royalties as aforesaid are* to be calculated 
shall— 

(a) in the case of contrivances sold within two years after the com- 

mencement of this Act by the person making the same, be two 
, and one-half per cent. ; and • 

(b) in the case of contrivances sold as aforesaid after the expiration 

of that period, five per cent., 

on the ordinal V retail selling price of the contrivance calculated in the 
proscribed manner, so however that the royalty payable in respect of a 
contrivance shall, in no case, be less than a half-penny for each separate 
musical work in which co^)yright subsists reproduced thereon, and, where 
the royalty calculated as aforesaid includes a fraction of a farthing, such 
fraction shall be reckoned as a /artbing : 

Provided that, if, at any time after the expiration of seven years from 
the commencement of this Act, it appears to the Board of Trade that such 
rate as aforesaid is no longer equitable, the Board of Trade may, after 
holding a public inquiry, make an order decreasing or increasing 

that rate to such extent as under the circumstances may seem just, but 
any order so made shalj bo provisional only and shall not have any 
effect unless and until conilrmod by Parliament ; hut, where an order 
revising thq rate has been so made and confirmed, no further revision 
shall be made before the expiraiion pf fourteen years from the date of the 
last revision. 

(4) If any such contrivance is made reproducing two or more differ- 
ent works in which copyright subsists and the owners of the copyright 
therein are different peisons, the suras payable by way of royalties under 
this section shall bo apportioned amongst the several owners of the copy- 
right in such proportions as, failing agreement, may be determined by 
arbitration. 

(5) When any such contrivances by means of which a musical work 
may bo mechanically performed have been made, then, for the purposes 
of this section, the owner of the copyright in the work shall, in relation 
to any person who makes the prescribed inquiries, be deemed to have 

79 J 
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given bis consent to the making of such contrivances if h^; fails to reply 
to such inquires within the prescribed time. <• 

, a 

(6) . For the purposes of this section, the Board of Trade may make 
regulations prescribing anything which under this section is to be prescribed, 
and prescribing the mode in which notices are to be given and the parti- 
culars to be given in such notices, and the mode, time, and frequency of 
the payment of royalties, and any such regulations may, if the Board 
think fit, include regulations requiring payment in advance or otherwise 

securing the payment of royalties. 

• 

(7) In the case of musical works published before tne commencement 
of this Act, the foregoing provisions shall have effect, subject to the 
following modifications and additions : — 

(a) The conditions as to the previous making by, or with the con- 
* sent or acquiescence of, the owner of the copyright in the Work, 

and the restrictions as to alterations in or omissions from 
the work, shall not apply : 

(b) The rate of two and one-half per cent., shall be substituted for 

the rate of live per cent, as the rate at which royalties are 
to be calculated, but no royalties shall be payable in respect of 
contrivances sold before the first day of July, nineteen hundred 
and thirteen, if contrivances ro- producing the same work had 
been lawfully made, or placed^ on sale, within the parts of His 
Majesty’s dominions to which this Act extends before the 
first day of July, nineteen hundred and ten : 

(c) Notwithstanding any assignment made before the passing of 

this Act of the copyright in a musical work, any rights con- 
ferred by this Act^in respect of the making, or authorising the 
making, of contrivances by means of which the work may be 
mechanically performed shall belong to the author or his legal 
personal representatives and not to the assignee, »and the 
royalties aforesaid shall be payable to, and for the benefit of, 
the author of the work or his legal personal representatives : 

id) The saving contained in this Act of the rights and interests 
arising from, or in connection with, action taken before the 
commencement ofjthis Act shall not be construed as authorising 
any person who has made contrivances by moans of which the 
work may be mechanically performed to sell any sveh con*tri- 
vanoes, whether made before or after the passing of this Act, 
except on the terms and subject to the conditions laid down in 
this sQction : 

(e) Where the work is a work on which copyright is conferred by 
Order in Council relating to a foreign country, the copyright 
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ac4 conferred shall not, except to aucb extent as may be provided 
Order, include any rights with respect to the making of 
the records, perforated rolls, or other contrivances by means of 
which the work may be mechanically performed. 

(8) Notwithstanding anything in this Act, where a record, perforated 
roll, or other contrivances by means of which sounds may be mechanically 
re-produced has been made before the commencement of this Act, copy- 
right shall, as from the commencement of this Act, subsist therein in like 
manner and for the like teim as if this Act had been in force at the date 
of the making of the original plate from wliicli the contrivance was directly 
or indirectly derived. 

Provided that — 

(i) the person who, at the commencement of this Act, is the owner 

• of such original plate shall be the first owner of such copy- 
right ; and 

(ii) nothing in this provision shall ho construed as conferring copy- 

right in any sucsh contrivance if the making thereof would have 
infringed copyright in some other such contrivance, if this 
provision had been in force at trhe time of the making of the 
* first-mentioned contrivance. 

20. Notwithstanding anything in this Act, it shall not bo an infringe- 
^ ment of copyright in an address of a political nature 
political spooches. delivered at a public meeting to publish a report 
thereol in a newspaper. 


21. The term for whicfi copyright shall subsist in photographs shall 

• be fifty years from the m'liking of the original negative 

Provisions as to . ’ . , , t i.i 

photographs. from which the photograph was directly or indirectly 

deriveiT, and the person who was owner of such negative 
at the time when such negative was made shall ho deemed to he the author 
of the work, and, where such owner is a body corporate, the body corporate 
shall be deemed for the purposes of tliis Act to reside within the parts of 
His Majesty’s dominions to which this* Act extends if it has established 
a place of business within such parts. 


22. (l) This Act shall not apply to designs capabale of being registered 


Pv) visions as to 
designs rogtstrablo 
under 7 Edw. 7. c. 
29. 


under the Patents and Designs Act, 1907, except 
designs which, though capable of being so registered, 
are not used or intended to be used as models or 
patterns to be multiplied by any industrial process. 


(2) General rules under section 86 of the Patents and Designs Act, 
1907, may be made for determining the conditions under which a design 
shall be deemed to be used for such purposes as aforesaid. 
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23. If it appears to His Majesty that a foreign country £oes not give, 
or has not undertaken to give, adeqiiaj^e protection to 
the works of British authors, it shall bo lawful for His 
Majesty by Order in Council to direct that sfioh of 
the provisions of this Act as confer copyright on works 
first published within the parts of His Majesty’s domi- 
nions to which this Act extends, shall not apply to 
works published after the date specified in the Order, the authors ' where- 
of are subjects or citizens of such foreign country, and are not resident in 
His Majesty's dominions, and thereupon those provisions shall not apply 
to such works. 


Works of foreign 
author fflrst publish- 
ed in parts of His 
Majesty’s domi- 
nions to which Act 
extends. 


Existing works. 


24. (1) Where any person is immediately before the commencement 
of this Act entitled to any such right in any work 
as is specified in the first column of the First Schedule 
to this Act, or to any interest in such a right, he shall, as from that date, 
be entitled to the substituted right set forth in the second column of that 
schedule, or to the same interest in such a substituted right, and to no 
other right or interest, and such substituted right shall subsist for the 
term for which it would have subsisted if this Act bad been in force at the 
date when the work was made and the work had been one entitled to 
copyright thereunder : 


Provided that — 

(aj if the author of any work in which any such right as is speci- 
fied in the fvst column of the First Schedule to this Act 
subsists at the commencement of this Act has, before that date, 
assinged the right or granted any interest therein for the 
whole term of themght, then at the date when, but. for the 
passing of this Act, the right would have expired the substitu- 
ted right conferred by this section ‘shall, in the absence of ex- 
press agreement pass to the author of the work, and any interest 
therein created before the commencement of this Act and then 
subsisting shall determine; but the person wbo immediately 
before the date at which the right would so have expired was 
the owner of the right of interest shall be entitled at his option 
either; 

(i) on giving such notice as hereinafter mentioned, to an assign- 

ment of the right or the grant of a similar interest therein /or 
the remainder of the term of the right for such consideration 
as, failing agreement, may be determined by arbitration ; or 

(ii) without any such assignment or ^rant, to .continue to reproduce 
or perform the work in like manner as theretofore subject to 
the payment, if demanded by the author within three years 
after the date at which the right would have so expired, of such 
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rd^alties to the author as failiug agreemeut, may be determin- 
ed^ljy arbidration, or, where the work is incorporated in a 
collective work and the owner of the right or interest is the 
^ proprietor of that collective work, without any such payment ; 

The notice above referred to must he given not more than one 
year nor less than six months before the date at which the right would 
have so expired, and murit be sent by registered post to the author, or, 
if he cannot with reasonable diligence be found, advertised in the London 
Gazette and in two London newspapers : 

(d) Where any person has, before the twenty-siAh day of July 
nineteen hundred and ten, taken any action whereby be has 
incurred any expenditure or liability in connexion with the 
reproduction or performance of any work in a manner which 
^ at the time was lawful, or for the purpose of or with a^view 

to the reproduction or performance of a work at a time when 
such reproduction or performance would, but for the passing 
of this Act, have been lawful, nothing in this section shall 
diminish or prejudice any rights or interest arising from or in 
connexion with such action which are subsisting and valuable at 
, the said date, unless the person who by virtue of this section 

becomes entitlod tc restrain such reproduction or performance 
agrees to pay such compensation as, failing agreement, may 
be determined by arbitration. 

(2) For the purposes of this section, the expression “ author in- 
cludes the legal personal representatives of a deceased author. 

(3) Subject to the provisions of section nineteen, sub-sections (7) and 
(8) and pf section thirty-three of this Act, copy-right shall not subsist in 
any work made before the commencement of this Act, otherwise than 
under, and in accordance *with, the provisions of this section. 

, Application to Britii>h Possessions, 

25. (1) This Act, except such o^ the provisions thereof as are express- 

Applioation of Act restricted to the United Kingdom, shall extend 
to British .domini- throughout His Majesty’s dominions : Provided that 
it shall not extend to a self-governing dominion, unless 
declared by the Legislature of that dominion to he in force therein either 
w^jbhout any modifications, or additions, or with such modifications and 
additions* relating exclusively to procedure and remedies, or necessary to 
adapt this Act to the circumstances of the dominion, as may be enacted 
by such Legislature.^ 

(2) If the Secretary of State certifies by noticd published in the 
London Gazette that any self-governing dominion has passed legislation 
under which works, the authors wherepf were at the date of the making 
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of the works British subjects resident elsewhere than in theldominion or 
(not being British subjects) were resident in the parts of^ftis Majesty's 
dominions to which this Act extends, enjoy within the dominion rights 
substantially identical winh those conferred by' this Act, then, whilst! such 
legislation continues in force, the dominion shall for the purposes of the 
rights conferrerl by this Acn, be treated as if it were a dominion to which 
this Act extends ; and it shall be lawful for the Secretary of State to give 
such a certificate as aforesaid, notwithtitiurling that the remedies for 
enforcing the rights, or the restrictions on the importation of copies of 
works, raanufacticred in a foreign country, under the law of the dominion, 
differ from those under this Act. 

26.(l)The Legislature of any self-governing dominion may, at any time, 
repeal all or any of the enactments relating to copyright 

sflf-Koverning Parliament (including this Act) so far as t^iey 

dominions. jxre operative within that dominion : Provided that no 

such repeal shall prejudicially affect any legal rights existing at the time 
of the repeal, and that, on this Act or any part thereof being so repealed 
by the Legislature of a self-governing dominion, r.iiat dominion shall cease 

to be a dominion to which this Act extends. 

» 

12) In any self-governing dominion to which this Act does not* 
extend, the enactments repealed by this Act shall, so far as they arc oper- 
ative in that dominion, continue in force until repc^aled by the Legislature 
of that dominion. 

(3) Where llis Majesty in Council is satisfied that the law of a self- 
governing dominion to which this Act does not extend provides adequate 
protection within the dominion for the works (whether published or 
unpublished) of authors who at^the time of the making of the work were 
British subjects resident elsewhere than in that dominion, His Majesty in 
Council may, for the purpose of giving reciprocal drotection, direct that this 
Act, except such parts (if any) thereof as may be specified in the order, 
and subject to any conditions contained therein, shall, within t'he parts of 
His Majesty’s dominions to which thiS’ Act extends, apply to works the 
authors whereof were, at the time pf the making of the work, resident 
within the first mentioned dominion, and to works first published in that 
dominion ; but, save as provided by such an Order, works the authors where- 
of were resident in a dominion to which this Act does not extend shall not, 
whether they are British subjects or not, bo entitled to any protection undar 
this Act except such protection as is by this Act conferred on works first 
published within the parts of His Majesty’s dominions to which this Act 
extends : 

Provided that nb such order shall confer any rights within a self- 
governing dorninion, hut the Governor in Council of any self-governing 
dominion to which this Act exten^ds, may, by order, confer within that 
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dominion th€S|like rights as His Majesty in Council is, under the foregoing 
provisions of ftiis sub-section, authorised to confer within other parts of Ilis 
Majesty’s dominions. ' 

• 

For the purposes of this suh-sectiou, the expression “ a dominion to 
which this Act extends ” includes a dominion which is for the purposes 
of this Act to be treated as if it were a dominion to which this Act 
extends. 

27* The Legislature of any British .possession to which this Act 
extends may modify or add to any of the provisions of 
Srea of Brit^h^pcw- application to the possession, but, except 

seasiona to pass BO far as such modifications and additions relate to pro- 
cedure and remedies, they shall apply only to works 
the authors whereof were, at the time of the making 
of tho work, resident in the possession, and to works first published in the 
possession. 

28. His Majesty may, by Order in Council, extend this Act to any 
territories under his protection and to Cyprus, and, on 
making of any such Order, this Act shall, subject 
to the provisions of the Order, have effect as if the 
territories to which it applies or Cyprus were part of His Majesty’s 
dominions to which this Act extends. 

PAKT II 

International Cojjyrtg hi. 

29. (1) His Majesty may, by Order in Council, 

Act to foreign works, direct that this Act (except such parts, if any, thereof 
^ as may be specified in ifhe Order) shall apply — 

(а) to works first published in a foreign country to which the 
Order relates, in like manner as if they were first published 
within the paits of His Majesty’s dominions to which this Act 
extends ; 

(б) to literary, dramatic, musical, and artistic works, or any class 
thereof, the authors whereof were at the time of the making of 

• the work subjects or citizens of a foreign country to which 
the order relates, in like manner as if the authors were British 
subjects ; 

* (c) in respect of residence in a foreign country to which the order 

relates, in like manner as if such residence were residence in 
the parts of His Majesty’s dominions to which this Act 
extends ;* * • 

and thereupon, subject to the provisions of this Part of this Act 
and of the Order, this Act shall apply accordingly : 
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Provided that — 

(i) before makinf; an Order in Council under this section in respect 

, of any foreign country (other than a country with which His 

Majesty has entered into a convention relating to copj^right), 
His Majesty shall be satisfied that that foreign country has 
made, or has undertaken to make, such provisions, if any, as 
it appears to His Majesty expedient to require for the protec- 
tion of works entitled to copyright under the provisions of Part 
1 of this Act ; 

(ii) the brder in Council may provide that the term of copyright 
within such parts of His Majesty’s dominions as aforesaid 
shall not exceed that conferred by the law of the country to 
which the Order relates ; 

« (iii) the provisions of this Act as to the delivery of copies of books 
shall not apply to works first published in such country, except 
so far as is provided by the Order ; 

(iv) the Order in Council may provide that the enjoyment of the 

rights conferred by this Act shall be subject to the accomplish- 
ment of such conditions and formalities (if anyj as may be 
prescribed by the Order ; ^ 

(v) in applying the provision of this Act as to owner-ship of copy- 
right, the Order in Council naay make such modifications as 
appear necessary having regard to the law of the foreign 
country ; 

(vi) in applying the provisions of this Act as to existing works, the 
Order in Council* may make such modifications as appear 
necessary, and may provide that nothing in those provisions 
as so applied shall be construed »as reviving any right of 
preventing the production or importation of any translation in 

Ro T 7 * *‘*6hfe has ceased by virtue of ..section 5 of 

0. 38. International Copyright Act, 1886. 

(2) An order in Council un/ler this section may extend to all the 
several countries named or described therein. 


30. (1) An order in Council under this part of this Act shall apply to 


Application of Part 
IT to British posses- 
sions. 


all His Majesty’s dominions to which this Act extends 
except self-governing dominions and any other posses- 
sion specified in the order with respect to which it 


appears to His Majesty expedient that the order should not apply. 


(2) The Governor in Council of any self-governing dominion to which 
this Act extends may, as respects that dominion, make the like orders as 
under this Part of this Act His Majesty in Council is authorised to make 
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with respect t|> His Majesty’s dominions other than self-governing domi- 
nions, and the Vovisions of this Part of this Act shall, with the necessary 
modifications, apply accordingly. 

(3) Where it appears t(5 His Majesty expedient to except from the 
provisions of any order any part of his dominioiis not being a sell -govern- 
ing dominion, it shall be lawful for liis Majesty by the same or any otl)or 
Order in Council to declare that such order and this Part of this Act sfuill 
not. and the same shall not, apply to such part, except so far as is neces- 
sary for preventing anv prejudice to any rfghts acquired previously to the 
date of such Ordor. » 

PART IIJ. 


Supplemental Peovisions. 


31. No person shall bo entitled to copyright or any similar right in 
Abro ation f literary, dramatic, musical, or artistic f^rorki 

commoTi law rights, whether published or unpublished, otherwise than 
under and in accordance with the provisions of this 
Act, or of any other statutory enactment for the time being in force, but 


nothing in this section shall be construed as abrogating any right or 
jurisdiction to restrain a breach of trust oi* confidence. 

32. (1) His Majesty hi Council make Orders for altering, revoking, 
or varying any Order in Council made under this Act, 
Orders under any enactments repealed by this Act, hut 

any Order mado under this section shall not alioct 


prejudicially any rights or interests acquired or accrued at the date 
when the Order comes into operation, and shall provide for the protection 
of such rights and interests. • 

(2) Pivery Ordor in Council made under this Act shall bo published in 
the London Gazette and Shall be laid before both Houses of Parliament 
as soon as may he after it is made, and shall have elToct as if enacted in 
this Act. 

• . 

33. Nothing in this Act shall deprive any of the Universities and 

Colleges mentioned >n the Copyright Act, 1775, of any 15 Goo. a, C. 
aity^copyrigM.”^'^*^'^ copyright they already possess under that Act, but the®’^* 

remedies and penalties for infringement of any such 
copyright shall be under this Act and not under that Act. 

34. There shall continue to be charged on, and paid out of, the 

Consolidated Pund of the United Kingdom buoh 

Saving of uoui pen- a,nnLi}|,l compensation as was immediately before the 
»aiion to ccrUiu ^ 

libraries. commencement of this Act payable in pursuance of any 

Act as compensation to a library for the loss of the 
right to receive gratuitous copies of books : 

80 X 
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^ Provided that this componsatiou shall not be paid to a |{ibrary in any 
year, unless tho Treasury are satisfied that the oompensatiiJn for the pre- 
vious year has boon applied in the purchase of books for the use of and 
to bo ])I’os6rvod in tho library. ' i 

36. (1) In this Act, unless the context other- 

wise requires, — 

" Literary work " includes maps, charts, plans, tables and compila- 
tions ; 

“ Dramatic work ” includes any piece for recitation, choreographic 
work or entertainment in dumb show, the scenic arrangement 
or acting form of which is fixed in writing or otherwise, and 
any cinematograph production 'whore the arrangement or act- 
ing form or the combination of incidents represented give the 
work an original character : 

• “ Artistic work ” includes works of painting, drawing, sculpture 
and artistic craftsmanship, and architectural works of art and 
engravings and photographs ; 

“ Work of sculpture ” includes casts and models ; 

“ Architectural work of art ” means any building or structure having 
an artistic charactor or design, in respect of such character 
or design, or an\ model for such building or siruoturo, provided* 
that the protection alTorded by this Act shall be confined to 
the artistic charactor and desjgn, and shall not extend to 
processes or methods of construction ; 

“ Engravings ” include etchings, lichograplis, wood-cuts, prints and 
other similar works, not being photographs ; 

“ Photograph ” includes photo-lithograph aud any work produced 
by any process anatogous to photography ; 

“ Cinematograph ” includes any work produced by any process 
analogous to cinematography ; * 

“ Collective works ” means — 

(а) an encyclopijodia, dictionary, year book, or similar* work ; 

(б) a new’-spaper, review, magazine, or similar periodical ; and 
(c) any work written in distinct parts by different authors, or in 

which works or parts of works of different authors are in- 
corporated ; 

“ Infringing,” when applied to a copy of a work in which copyright 
subsists, means any copy, including any colourable limitation, 
made, or imported in contravention of the provisions of this 
Act; 

“ Performance ” moans any acoustic .representation of a work and 
any visual ropresontation of any dramatic action in a work, 
including such a re))robontation made by moans of any mecha- 
nical instrument ; • 
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“ Delivery,” in relation to a lecture, includes delivery by means of 
ai!y mechanical instrument ; * 

“ Plate includes ahy stereotype or other plate, stone, block, mould, 

-r matrix, transfer, or negative used or intended to be used for 
printing or reproducing copies of any work, and any matrix or 
other appliance by which records, perforated rolls or other 
contrivances for the acoustic representation of the work are or 
are intended to be made ; 

** Lecture*’ includes address, speech, and sermon ; 

“ Self-governing dominion ** means the Dorainioi] of Canada, the 
Common ^yealth of Australia, the Dominion of New Zealand, 
the Union of South Africa, and Newfoundland. 

(2) For the purposes of this Act (other than those relating to infringe- 
ments of copyright), a work shall not be deemed to be published or per- 
formed in public, and a lecture shall not bo deemed to be delivered in public 
if published, performed in public, or delivered in public, without the consent 
or acquiescence of the author, his executors, administrators or assigns. 

(3) For the purposes of this Act, a work shall be deemed to be first 
published within the parts of His Majesty’s dominions to which this Act 
extends, notwithstanding that it has been published simultaneously in some 

*other place, unless the publication in such parts of His Majesty’s dominions 
as aforesaid is colourable only and is not intended to satisfy the reasonable 
requirements of the public, ar^d a work shall be deemed to bo published 
simultaneously in two idaces if the time between the publication in one 
such place and the publication in the other place does not exceed fourteen 
days, or such longer period as may, for the time being, he fixed hy Order in 
Council. 

(4) Where, in the case of an unpublished work, the making of a work 
has extended over a considerable period, the conditions of this Act con- 
ferring copyright shall be* deemed to have been complied with, if the author 
was, during any substantial part of that period, a British subject or a 
resident w*ithin the parts of His Majesty’s dominions to wiiich this Act 
extends. 

(5) For the piii posos of the provisions of thi> Act as to residence, an 
author of a work shall be deemed to be a resident in the parts of ITis 
Majesty’s dominions to which this Act extends if he is domiciled within 
any such part. 

36 .* Subject to the provisions of tliis Act, the enactments mentioned 
in the Second Schedule to this Act are hereby repealed 
Repeal. to the extent specified in the third column of that 

schedule’: , 

Provided that this repeal shall not take effect in any part of His 
Majesty’s dominions until this Act comes into operation in that part. 
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Short title and 37. (l) This Act may be cited as 4he Copyright 

oommenceiiifiit. Act, 1911. 

(2) This Act shall como into operation — 

(a) in the United Kinf*dora, on the first day of July ni&eteen 
hundred and twelve or sucli earlier date as may be fixed by 
Order in Council ; 

(b) in a self-governing dominion to which this Act extends, at 
such date as may be fixed by the Legislature of that dominion ; 

(c) in the Channel Islands, at such date as may be fixed by the 

States of those islands respectively ; 

(d) in any other British possession to which this Act extends, on the 

proclamation thereof within the possession by the Governor. 

(Notes). 

Act extended to India. 

liy fchfi proclamation issued by the Governor-General of India in Council in 
October last, this Act has been extended to India. 

FIRST SCHEDULE. 

Existing Rights. 


Existing Right. * Substituted Right. 


(a) In the case of Works other than Dramatic and Mvsical Works, 
Copyright. | CopyV-ight as defined by this Act. 

(b) In the case of Musical and Dramatic Works. 


Both copyright and performing right. 
Copyright, but not performing right. 

«. 

Performing right, but not copyright. 


' Copyright RS defined by this Act. 

I Copyright as defined by this Act, except 
the sole right to perform the, work or 
any substantial part thereof in public. 

I The sole right to perform the work in 
public bi>t none of the other rights 
comprised in copyright as defined by 
this Act. 


For the purposes of this Schedule the following expressions, where 
used in the first column thereof, hj^ve the following meanings : — 

“ Copyright,” in the case of a work which according to the law in 
force immediately before the commencement of this Act has 
not been published before that date and statutory copyright 
wherein depends on publication, includes the right at common 
law (if any) to restrain publication or other dealing with the 
work ; 

“ Performing right,” in the case of a vyork which has not been per- 
formed 'in public before the commencement of this Act, 
includes the right at common law (if any) to restrain the 
performance thereof ii) public. 
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SECOND SCHEDULE. 

Enactments Bbfealbd. 

Seotioa and chapter. 

Ml’' 

! 

^ Short title. < 

i 

Extent of repeal. 

i 

8 Geo. 2, 0 . 13 

The Engraving Copyright Act, 
1734. 

Tho whole Act. 

7 Geo. 3, 0. 38 

The Engraving Copyright Act, 
1767. 

The whole Aot. 

15 Geo. 3, c. 53 

The Copyright Act, 1775. 

The Prints Copyright Act, 1777. 

Tho whole Aot. 

17 Geo. 3, c. 67 

Tho whole Aot. 

54 Geo. 3, o. 56 

Tho Sculpture Copyright Aot, 
1814. 

The whole Act. 

• 

3 & 4 Will. 4. c, 15 

The Dramatic Copyright Act, 
1833. 

The whole Act. 

5 & 6 Will. 4, c. 65 

The Lectures Copyright Act, 
1835. 

The whole Act. 

6*7 WiU. 4, c. 59. 

The Prints and Engravings Copy- 
right (Ireland) Act, 1836. 

The whole Act. 

4, c. 110. 

Tho Copyright Aot, 1836. 

The whole Act. 

5 & 6 Viet. c. 45. 

The Copyright Act, 1842. 

The whole Act. 

7 & 8 Viet. c. 12. 

The International Copyright Act, 
1844. 

The whole Act. 

10* 11 Viol. 0 . 95. 

Tho Colonial Copyright Act, 1847. 

Tho whole Act. 

16 & 16 Viot. 0 . 12. 

The International Copyright Act. 
1852. 

The whole Act. 

ile & 26 Viet. c. 68. 

The Pine^Arts Copyright Act, 1862. 

1 

Sections one to six. In sec- 
tion eight the words ** and 
pursuant to any Act for the 
protection of copyright 
engravings,** and *' and in 
any such Act as aforesaid.** 
Sections nine to twelve. 

38 & 39 Viet. 0. 12. 

Tho International Copyright Aot, 
1875 

The whole Act- 

39 & 40 Viot. c. 36. 

The Customs Consolidation Act, 
1876. • 

1 

Section forty- two, from 

“ Books wherein** to '*such 
copyright will expire.** Sec- 
tions forty-four, forty-five, 
and one hundred and fifty- 
two. 

46 & 46 Viet. o. 40. 

• 

The Copyright (Musical Composi- 
tion.s) Act, 1882. 

The whole Act. 

49 & 60 Viot. 0 . 33. 

The International (Copyright Act, 
1886. 

Tho whole Act. 

51 & 62 Viot. 0 . 17. 

The Copyright (Musical Composi- 
tions) Act, 1888. * 

The whole Act. 

62 & 53 Viot/ c. 42. 

The Revenue Act, 1889. 

Section one, from ' * Books 
first published** to “as 
provided in that section ** 

6 Edw. 7, 0. 36. 

• 

• 

1 

1 

The Musical Copyright Aot, 1906. 

• • 1 

• 

In section three the words 
“ and which has been regis- 
1 tored in accordance with 

1 tho provisions of the Copy- 

1 right Act, 1842, or of the 

! International Copyright 

1 Aot, 1844, which registra- 

tion *may be effected not- 
withstanding anything in 
the International Copyright 
Act, 1886.’* 
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Jurisdiction — Supreme Court of Calcutta, Q — S, 82. 

8. 18 — Expunging entry from tile Catalogue of books kept in Bombay-^Jurisdic- 
tion of the High Court of Calcutta — 24 and 25 Vic. c. 104 , 8. 9 — Acquiring of 
copyright to British India by foreigner residing abroad, T — W, 82, 88. 
Almanac, Burden of proof —Injunction, H—I, 46. 

Annotation, Copyright— Non copyright work, F, 16. 

Ancient rcligiow\corks annotated. Copyright— Inf rpigement— Suit for injunction and 
damages, X—Z, 84, 88. 

Article, Consent of author to publication singly, 8. 10 , 82. 
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Assignment, Registry of Copyright, S. 3, 27—29. 
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Negligenoe to register, B, 28. , 

Consent of, to publioation singly, 8. 10, 82. * 

Registry not showing assignment by, to publishers the proprietors of a book, 

Z7.84. 
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Breach, Limitation of criminal proceedings for, of Act, 8. 16, 67. 

British Copyright Act, 1911. See APPENDIX, p. 58 to the end. 
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Author’s right <to the first publication of his own manuscript, F, 17, 18. 
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Personal property, M, 18. 
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Original publisher must be registered — Registry, Z, 29. 
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Liability for infringement of, 8» 7, 33—49. 

^ Infringement of, O, P, 36. 
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Infringement— Catalogue illustrations in — Copyright in portion of publication 
how far protected — Frau oq the public— Mis-statements — “Puffing” state- 
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Infrigemont, of— No original matter — Strongest evidence of piracy necessary, B, 
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Damages, not to exceed Rs. 500 -Infringement of j Copyright— Jurisdiction of Small 
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Employee's right to publish separately, S. 10, 52. 

Encyclopedia, Copyright in S. 10, 81, 82. 
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Essay, Consent of author to publication singly, S. 10 , 82. 
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of copyright— Translation, P, S, 44. 

Ezoept\on from, T, U, 44. t 
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Law digests, F, 46. , 

Almanac -Burden of proof— Injunction, U, I, 46. 
may be restrained by injunction, J, 46. 

Injunction, X, 46. 

Profits of, L, 16. • 

Part clearly infringed, M, 47. 
of copyright- Suit for injunction, 

of, jurisdiction in oases of— Copyright —What constitutes, 0, 47. 


of copyright— Jurisdiction of Small Cause Court — Damages not to exceed 
Rs. 600, P-U, 47, 48. 

Suit for, of copyright— Jurisdiction of Small Cause Court, 7— B, 48. 

Copyright, of— Jurisdiction- Order for books sent from Bombay to Delhi— 
Value payable post. 0, 48, 19. 

at Lahore -Defendant a resident, of Lahore— Demand for surrender at Aligarh— 
Juried iction1)f the Ooirrt at Aligarh to entertain suit, D, B, 49. 

Notice to be given by defendant to plaintifi in suit* for infringing copyright, 
S. 8, 49-51. 

Particulars to be staled in notice when right, of plaintifi is denied, B, 8, 50, 61. 
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right, P-H, 87, 88. 
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infringement of, C, 88, 89. ^ 
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li 
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Limitation^ of criminal proceedings for breach of Act, S. 16. 57 . 98. 
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Effect of omission, 3. 8, 80, 81. 
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o 
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Partners, Registration not containing individual names and addresses of the, in the firm 
—Effect, 7,88.* 

Person aggrieved. Proprietor of copyright, 0. 31. 

Application by, by entry in registry for order to vary or expunge it, S. 6, 81-88. 
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THE LNTDTAN SECURITIES ACT, 1886^ 

’ (ACT XIII OF 1886.) 

* [Passed on the 19th March, 188G.'] 

HISTORICAL MEMOIR. 


Year. 

No. 
of Act. 

Name of Act. 

■ How affected. 

1 

1881 

Ill 

Securities 

1 

... |Rop., Act XIII of 1886. 

1885 

0 

XIX 

Do. 

... ! Do. 

I 

1886 

XIII 

Do. 

1 

... jRep., in part, Act XTI of 


An Act to consolidate and amend the law relating to Government 

Securities. 

Whkrkas it is cxpe^lient to consolidate and amend the law relat- 
• ing to Government securities ; It is hereby enacted as follows : — 

(Notes). 

“ The Indian Securities Act, 1886.*' 

(1) Statement of Objects and Reasons. 

For , see Gazette of India, 1880, Pt. V, p. 49, A 

(2) Report of the Select Committee. 

For — , see Gazette of India, 1880, Pt. IV. p. 191, B 

(3) Ppoceedingfa in Council. ^ 

’por , aeo Gazette of India, 1880, Supplement, pp. 225, 233 and 009. C 

(4) Act was declared in force. 

Tbe — — in Upper Purina fxcept the Shah States by the Upper Burma 
Laws Aot, 1880 (XX of 1886), and is now in there under S. 4 
• and the First Schedule to the Burma Laws Act, 1898 (XIII of 1898) 
by whioh Act XX of is repealed. D 

Short title and (D This may be called the Indian 

comraeiioopent. Securities Act, )88(3; and 

(2) It shall come, into force on the first day of April, 188fi. 

-* * * f * 


• ^ (Notes). 

Legislative Changes. 

Sub-sec. (3), which was as follows: — “(3) Tbe power conferred on the Governor 
General in Council by section 7, sub-section (1), may be exercised 
at arfy time after the passing of this Act ; but a notifioation issued in 
exercise of that power sball not take effect until tbe Act comes into 
force,” WAS repealed hv the Repealing and Amending Aet, 1891 (XII 
of 1891). , B 
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2. (1) On and from the day on which this Act come^into 
III of 1881. force, the Indian Securities Act, 18§1,* and the 

XIX of 1886. Indian Secuntics Act, 1885, shall be repealed. 

• • (2) ]5ut any authority conferred, notification issued, list publish- 

ed or rule or order made under either of those Acts shall, so far as 
may bo, be deemed to have been conferred, issued, published or 
made under this Act. 

Definitions. 3. In this Act — 

(1) “ Government security ” * includes promissory notes, 2 
debentures, 3 stock-certificates and all other securities issued by the 
Government of India or by any Local Government in respect of 
any loan contracted either before or after the passing of this Act, 
but does not include a stock-note or a currency-note : and ^ 

(1J) “ prescribed ” means prescribed by rules made by the 
Governor General in Council. 

(Notes). 

/. ** Qoverameni Security, ** 

(1) Stamp duty on agreement for sa^e of Governmenit Becurity. 

is onoanna. Sec Art. 5 (a), Sf-h. I, Stamp Act, 1890. F* 

i'2} Transfer of Government security by endorsement* 

is exempted from stamp duty. See Exemption [d) to Art. 62, Sch, I, 

Stamp Act, 1899. ' G 

2.—“ Promissory notes.** 

(1) Government promissory notes— S. 13, Act XXYl of 1881 - Negotiable insturment. 

m) The Negotiable Instrumenth Act defines "negotiable instruments” in 
S. 13 as a Promissory note, bill of exchange, or cheque expressed to 
be payable to a specified person or his order, or tb the order of a 
specified person or to the Dearer thereof.” 24 13. 05 i70). H 

(hf (i) Government promissory notes would come* within that definition. 24 
13. 65 (711. H-l 

(ii) The Negotiable Instruments Act applies to Goverrnent proipissory notes. 
12 C.Tj.J. 470. See, also, 24 13. 65. I 

(c) Promissory notes issued by and 'under the authority of the Governor- 
(Teneral in Council of the East India Company, in Bengal, for the 
purpose of raising money to meet the exigencies of the (government 
of India, were held to he negotiable instruments. 5 M.l.A, 1. J 

(2) Government promissory note - Debt 

A Government promissory note standing in the name of the widow as the 
certificated holder of her husband's estate is a debt. 15 C.W.N. lOlS.Ui 

3.-** Debentures.** 

(1) Debenture -What it is. 

A debenture means a document which either. creates a debt or acknowledges it, 
and ahy document which fulfills either of these conditions is a deben- 
ture. Per cutty, J,, in Levy v. Abercorris Slate Co,, (1888) 87 Ch. 
I). 264. L 
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Ss. 8 to (0 Act XIll of 1886 (INDIAN SBCUBITIEs). 

“ Debent urea * *^{Concluded) . 

(2) /fr/d.—Dellnftlon. 

“ 1 cannot* find any prflcise legal definition of the terra; it is not either in 
law or procedure a strictly technical terra, or what is called » terra of 
art.” {Ibid\, * M 

* 

4. No notice of any trust in respect of any 
reo!aivabio°^*'^^*”^\ Clovernraent security shall be receivable by the 
, (Tovernraent. 

8. (1) Notwithstanding anything in the Indian Contract 
Right of Burvivorsi Act, 187*2, section 45, when a Government ix of 1872. 

GovernLSrruri! security is payable to two or more persons joint- 

ties. • ly and either or any of them dies, the security 

shall be payable to the survivor or survivors of those persons. 

• • 

(*2) Nothing herein contained shall affect any claim which, the 

representative of the deceased person may have against the survivor 
or survivors in respect of the security jointly payable to him or them 
and the deceased. 

(3) This section shall apply whether the death of the person 
to whom the security wa^ jointly payable occurred or occurs before 
or after this Act comes into force. 

(Notes). 

/ Right of survivors. ” 

Rule of survivor ship applies to Government seouritieB. 

By this legislation the rule of survivorship is restored for the particular case of 
• 'Ciovernment securities, provision Being at the same time made for the 
protection of the rights of the deceased creditor’s representative. N 

• 

6. Notwithstanding anything in section 15 of the Negotiable 

Instruments Act, 1881, the holder of a Govern- XXV of 1881. 
ment security .shall not be said to indorse the 
security, or be called the indorser thereof, if when 
he signs the same ’for the purpose of negotiation, 
he inscribes his signature for that purpose 
elsewhere than on the back of the security itself. 

• (Notes). 

Scope of section — Negotiable Instraments Act applying to Ooveroment ppomisBory 
note. 

• f 

Looking at S. 6 of this Act it would appear that the Negotiable lostruments 
Act is intended to apply to Government prorais'^ory note. 24 R. 66 
(71) ; see, also, 12 C.L.J. 470. 0 


Prohibition of 
indorsements on 
allonges ^ to Gov- 
ernment securities. 
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l.—“ IndorsemeatB on allongea.” 

Indoriement on atlonje— Allonge, what li. « « ^ 

S. 15, kct XXVI of 188 L provides that an >ndorsement xiay also be written 
, on a separate slip of paper annexed to the instrutneat. As there is 

no legal limit to the namber of illdorsements, it may happen that 
there may be no room to write thorn all distinotly on the* instrument 
itself. In such a case, a slip of papar U annexed to the bill or note, 
upon which the supernumerary indorsements miy be written- l!he 
slip of paper thus annexed is called an ** Allonge.'* See 13 B.L.H. 
369 = 22 W.R. 106; Byles on Bills, 17th. Rd., p. 168. • P 

So an allonge is a slip of paper annexed to a bill upon which, there being no 
limit to the number of endorsemunts, when there is not room to 
write them all distinctly on the b-iok of thg bill, the supernumerary 
endorsements may be written. It is annexed by the holder in order 
that he may write the endorsement. The term does not apply to a 
paper annexed by the ofhaers of Government for writing the receipts 
of interest. (76id.) Q 

^ N.B. — An allonge becomes part of the bill or note to which it is annexed and 
needs no additional stamp. See Byles on Bill, 17th Ed., p. 168. R 

7. (1) In the case of any public office i to which the 

Governor- (xeneral in Council may, from time to 

Holding of Govern- fcin^e, bv notification in the Gazette of India, 
ment securities by ’ * * 

holders for the liine declare this sub-Rection»t() apply, a Government 
offices. P“^***° security may be made , or indorsed payable to or 
to the order of the holder for the time being ol 
the office by the name of the office. • 

(2) When a Government security is made or indorsed as afore- 
said, it shall be deemed to be ti-ansferred without any or further 
indorsement from each holder for the time being of the office to 
the succeeding holder for the time being of the office, on and from 
the date on which the latter takes charge of the office. 

(3) When the holder for the time being of the office indorses to 
a third party a Government security made or indorsed as afore- 
said, he shall subscribe the indorseiuent with his naihe and the 
name of the office. 

(4) A writing on a Government security now or heretofore 
standing in the name of the holder of a public office whereby the 
security has been or was made or indorsed payable to or to the 
order of the holder of the office for the time being, shall not be 
deemed to be or to have been invalid by reason only of the* payee or 
indorsee being the holder for the time being of a public office by 
the name of the office. 

(5) The section applies as well to an office of which there are 

two or more joint holders as to an office of which there is a single 
holder. « 



Act XIII of 1886 (INDIAN SBCUBIXIKS). 


8. 7] 


(Notea). 

* * {.—“Public Office.” 

(1) Application of 8. 7 (1) of th« Act to coptain offioes. 


Sub-seotion (1) hao been declared applicable to the offices of — 


(a) Managers of State Railways 

See Gazettoc of India, 

1886, 

pt. I, p. a45. 

(6) Commanding Officers of Regi- 
ments 

Do. 


p. 382. 

• (c) Chairman, Town Council, Bom- 
bay and Municipal Commissioner, Bombay 

Do. 


p. 422. 

(d) Chairman, Harbour Trust Board, 
Madras 

Do. 

1887, 

p. 186. 


{e) Registrar of any Presidency Small 
Cause Court , 

if) Assistant Commissioners of Salt 
and Abkari Revenue, Madras 

(p) Consulting Architect to Govcrri> 
ment, Madras 

fh) Administrative Medical Officer, 
North-West Frontier Province 

(i) Office of Comptroller and Auditor" 
General 

„ Accountants-Goneral 

„ Comptroller 

„ Comptroller of ^Military 

* Accounts 

„ Accountant-GonSrai, Mi- 

litary Department 
„ Accountant-General, Pub- 

lic Works Department. 

„ Examiners of Public 

Works Accounts 
„ Pjxaminer of Military 

^ Works Accounts 
„ Examiner of Telegraph 

Accounts 

„ Secretaries to the Govern- 

ment of India 

„ • Secretaries to Local Go- 

vernments and Admi- 
nistrations 

„ Secretaries to Board of 

• Revenue 
„ Commissioners 

„ Collectors, Magistrates, 

Judges 

Deputy Commissioners ... 

„ Treasury Officers 

„ Directors of Public Ins- 
truction « 

„ Inspectors of Schools ... 

„ Inspectors-General of Jails 

„ Inspectors-Gcneral of Re- 
gistration ... J 


Do. 

1889, 

p. 346. 

Do. 

1890. 

p. 613. 

Do. 

1891, 

p. 465. 

Do. 

1902, 

p. 289. 


Do. 188G, p. 270. 
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I Public Office.’ ^—{Concluded), 

Inspecbors-G e n e r a 1 of ] 

Police ... I 

Deputy and Assistant Ins- hSee aazotjjoo of India, 1886, PI. I, p. 270. 
p6ctorB‘G e n e r a 1 of ! i 

Police ... 1 

District Superintendents ) 
of Police 

Political Residents I 

Political Agents 

Director General, Supply P' 

and Transport 
Inspector General, Supply ^ 
and Transport ... I 

Executive Supply and ] 

Transport Officers ... *1 

Superintending Engine- [- Do. J886, p.* 270. 


„ Executive Engineers ... I 

„ Masters of the Mint ... 1 

„ Director-General of Post 

Office 

„ Post Masters General and 

Deputy Post Masters 
General 

,, Director General of Tele- 

, Do. p. 087 . 

graphs 

„ Administrator-G c ri 0 r a 1, 

Bengal 

„ Official Assignee. Bengal 

„ Official Trustee, Bengal... 

„ Administrator-Gen oral, 

Madras •* .... 

„ Official Assignee, Madras 

„ Official Trustee, Madras 

„ Administrator-G 0 n e r a 1, 

Bombay ... y Do. 1008. p. 177. 

„ Official Assignee, Bombay. * ^ 

„ Official Trustee, Bombay. | 

U) Secretary, Railway Board ... J 

{k) Deputy Comptroller, Military • 

Accounts ... Do. »» m P* 648. 

N.B.— See also the list of Local Rules and Orders published by the several 
Local Governments. S 

(2) Public Debt branch of Bank of Bengal, a Government office. 

The Public Debt branch of the Bank of Bengal is as much a Government 
Office as it was under the separate management of direct Government 
officer ; so that the Bank cannot, in its private capacity, take out of 
the hands of the Public Debt Office a stolen Gevornmont pro- note 
detained by the Superintendent of the Public Debt office and held by 
him as agent of the Government. 5 C. 654 = 5 C.L.R. 586. T 
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8 . (1) Whenever the Governor General in Council has issued, 
in respect of any loan, a certificate declaring the 

Transfer (1) and bearer thereof to be entitled to the portion of the 
discharge of oerti- , . i. 

ficatetf and coupons, ioan therein expressed, or a coupon for any 

• amount payable as interest on any portion of the 

loan, the title to the certificate or coupon may be transferred as if 
the certificate go: coupon were a promissory note payable to bearer. 

(2) On payment, by or on behalf of the Government, to the 
bearer of the certificate or coupon, of the amount expressed therein, 
at or after the date on which it becomes due, the Gbvernment shall 
be discharged as if the certificate or coupon were a promissory 
note payable to bearer. 

(Notes). 

l—**Transfer,** 

Sale of shares for future delivery -Readfness— Willingness. 

In a suit to recover damages for the non-acceptance of shares, where the 
vendor had contracted to execute proper transfers and do all other 
things necessary on his part to transfer the shares, and to boar the 
expense of such transfer. Held, ou the issue whether the plaiutifi was 
ready and wining to perform His part of the contract, that it was 
BuHicient to show that he had in his possession at the time fixed for 
the performance of the contract on his part such certificates of the 
share coiitraoteil to be sold as were required by the law, and that be 
tendered the same with a deed of transfei* to the purchaser, to cHect 
the transfer ; but that it w.is the duty of the purchaser himself, in 
such case, having accepted the shares, to have the transfer made into 
bis name in the bo.^ks of the comp toy. 3 i^.H.G.K.O.C. 09. U 
Held that a contract to deliver shares in a public company is sufficiently per- 
. • formed when the vendor places he vendee in such a position as ena- 
bles him to become tbe legal owner of them. Ibid. Y 

9* A person shall not, by reason only of his 
having indorsed a Governinenfc security, be liable 
to pay any money due, either as principal or as 
interest, thereunder. 

signature of the officer of the Government of India 
authorized to sign Government securities on behalf 
of the Government may be printed, engraved or 
lithographed, or impressed by such other mechani- 
cal process as the Governor General in Council 
may direct, on the securities. 

(2) A signathre so printed, engraved, lithographed or otherwise 
impressed shall be as valid as if it had been inscribed in the proper 
handwriting of the officer. 

82— n 


Indorser of (Toverii - 
ment security not 
liable for 'amount 
thereof. 


to. .(l) The 


Impression of sig- 
nature OD Govern- 
ment securities. 
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11 . A person claiming to be entitled to a Governi^ent security 

as payable to him underran indorsement may, on 
8ecuritie«^(ir**°^^^ satisfying the proscribed officer of the justice of his 
claim and paying the prescribed fee and delivering 
the security duly receipted to the prescribed officer, obtain from 
the officer a renewed security issued payable to himself. 

(Notes). 

I.— “ issue of renewed securities,^' 

Oovernment Proitfisaory note— Renewal. 

(а) The holder of a Government promissory note cannot arbitrarily ask the 

Government to have the note renewed ; but when the bacl^ of the 
note has become covered with ondorsements on the receipt of interest, 
so that there is no room to write an endorsement of the note distinct- 

c ly on the back of it, the holder is entitled to have it renewed. * He 

cannot claim such renewal if, by the renewal, an order of Court 
restraining him from parting with the note would be disobeyed. 13 
B.L.R. 359-22 W.R. 106 W 

(б) The renewal of Government securities (including Government promissory 

notes) is now governed by the provisions of the Indian Securities Act 
(XIII of 1886), s. II, and the rules of.tbe Governor General in Council 
made under s. 14 of that Act. {Ibid), X' 

12. (1) When a Government security is alleged to have been 

wholly or partly lost^ or destroyed, and a person 
8ecuritie8°*(i)'^^^^^**^^^ claims to be the person to whom but for the loss 
or destruction it would be payable, he may, on 
application to the prescribed officer, and on producing proof to his 
satisfaction of the loss or des^^ruction and of the justice .of th^. claim, 
obtain from him an order for — 

(а) the payment of interest in respect' of the security said to 

be lost or destroyed pending the issue of a duplicate 
security ; and 

(б) the issue of a duplicate security payable to the applicant. 

(2) An order shall not be iiassed under sub-section •(!) until 
after the issue of the prescribed notification of the loss or destruction 
and after the expiration of the prescribed period, nor until the appli- 
cant has given the prescribed indemnity against the claipis of all 
persons deriving title under the security lost or destroyed. 

(3) A list of the securities in respect of which an order is passed 

under sub-section /I) shall be published fn the (Gazette of India at 
such times as the Governor General in Council may, from time to 
time, direct. ^ 
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(NotM). 

* 1 8 

t,-—** Issue of duplicate securities , ' ' 

I • 

Secarity (lost or stolen)— Agreement by both parties to obtain dnplioate— 'Laches of 
borrower. , * 

Plaintiff’s relative borrowed money from defendant on the security of a Govern- 
ment Promissory Note which was stolen from defendant in 1866, and 
defendant advertised the loss. In 1865, an ekraiwas executed between 
the parties, whereby defendant was bound to take steps, assisted by 
• plaintiff, to procure a duplicate. The note was endorsed, not in 

defendant’s but in plaintiff’s name, and no steps whatever were taken 
by plaintiff until 1869, when the note turned in the Currency 
Office. Defendant being unable therefore to perform his part of the 
contract : Held that any neglect that had taken place in obtaining a 
, duplicate was entirely owing to plaintiff’s laches. 18 W.R. 68. Y 


13. When a renewed security has been issued 

Period after which under section Ji 1, or a duplicate security has-been 

the Government is issued under section 12, the Government shall be 
released from habi- , 

lity in respect of on- discharged from all liability in respect of the ori- 
ginal security. ginal security of which the renewed or duplicate 

security has been issued — 

• (a) in the case of a renewed security, after the lapse of six 

years from the date of the issue of the renewed security ; 


(6) in the case of a diiplicate security after the lapse of six 
years from the date of the publication under section 12, 
sub-sec. (3), of the list in which the security is first 
mentioned, or from the date of the last payment of inter- 
est on the original security, whichever date is the later. 


Power of Governor 
General in Council 
to make rulen. (1) 


14. The Governor General in Council may, 
from •time to time, make rules to prescribe — 

{a) the mode in which payment of interest in respect of Gov- 
ernment securities is to be recorded and acknowledged ; 

(i) the circumstances in which Government securities must 
be renewed before further payment of interest thereon 
can be claimed ; 


(c) the fees to be paid in respect of applications under sections 

11 and 12 ; 

» 

(d) the form in which securities delivered for renewal are to 

be receipted ; 

(e) the officer who Is to exercise all or any. of the powers and 

perform all or any of the duties prescribed by sections H 
and 12 ; 
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(/) the proof which is to be produced by persons ^pplyipg for 
duplicate securities ; 

ig) the form and mode of publication of the notification 
mentioned in section 12, and' the period after which 
interest may be paid or a duplicate security may be 
issued under that section ; 

Qi) the nature and amount of the indemnity to be given by 
a person applying under section 12 for the payment of 
intei*est or the issue of a duplicate security ; and, 

(i) generally, all matters connected with the grant of renew- 
ed and duplicate securities. . 

(Notea). 

‘ i.--** Power of, Rules.** ' 

Rules under section 14 of the Act. 

No, 96. dated the 7th January. ISHH—hesolution— In accordance with the provieions 
of the Indian Securities Act, XI El of 1880, the Governor General in Council is pleased 
to make the following rules under section 14 of the Act : — 

1. Interest cages showing the R( 4 veral half-years %t which interest will accrue, 
shall bo imprinted on the reverse of each now note issued, and payment shall be recorded • 
by the stamp of the Disbursing Office or by a manuscript entry over the space apportioned 
to the half-year concerned. If payment ho made at a Presidency-town, the recording 
entry shall show the Presidency and the date and number of the issuing warrant, which 
shall be in the form of a negotiable instrument payable to the holder’s order. But if 
payment be made at a District Treasury, the recording entry shall show the name of 
the Treasury, the number borne by the payment voucher, and the date of payment ; this 
entry shall be authenticated by the initials of the Treasury Officer, and the holder’s 
receipt shall be taken on the face of tho payment voucher. If, however, the note be of 
the old form, and bear no interest cage, tho holder’s endorsement for interest will bo 
required on the note itself, and payments will be authenticated by the Disbursing 
Officer under tho endorsement as heretofore. 

2. Under the preceding rule, interest cages shall be imprinted and (in the case of 

notes in the old form) holder’s endorsemet.ts for interc.st shall bo written 'only on the 
back of the note itself. « 

3. If the note be of the old form and bear no interest cage, the holder’s endorse- 
ment for interest should agreo letter for le*tter with tho name in the body of the note 
or in the transferring endorsement, as tho case may be ; tho usual signature may be 
added below. 

4. An endorsement or receipt by a native female must bo attested by the signatures 
of at least two respectable witnesses, who must attend before the Officer in charge of tha 
Treasury where interest is payable, and certify to the genuineness of tho endorsement or 
receipt. 

(Provided that in the case of receipts for payment of interest on. Oovernment Promis- 
sory Notes made at a Presidency Bank, the provisions bf sub-rules (2) and (S) shall not 
he enforced unless it is specially so directed by ihe officer making the payment). 

N.B. : — This proviso was added by Notification No. 1279- A., dated the 1st 
March, 1906, see Gazette of India, 1906, Pt. 1, p. 146. 
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^ /. — ''Power of, Rules " — {Continued). 

6. No noitcfl will be taken of any trust appearing in an endorsement of transfer or 
receipt for interest. When a note is endorsed to, or receipted by any person in his capacity 
of trustee or in any other representative capacity, such person will be treated in ail 
respects as the true owner of the note. 

'N.B. — Rulo 5 was substituted by Hosolutiou No. 3558- A., dated 19th August 
1896, soe Gazette of India, 1896, Pt. 1, p. 628. 

6. A Dote blank endorsed by the holder is not receivable at any Government 
Treasury ,or at the Public Debt Offices in the Presidency-towns . The holder of any such 
seourity will therefore be required to specially endorse the same before submitting it for 
payment of interest. 

7. Ttie holder of a note may be required to receipt the same for renewal in all or any 
of the following cases, that is to say : — 

the note has been enfaced for payment of interest at a Mofussil Treasury, and 
the Judder thereof is desirous of altering the place of payment. 

p) If only sufficient room remains on the bach of the note for one further endorse- 
ment, or when any word or words is or are written upon the note across any existing en- 
dorsement or endorsements, all cross endorsements being strictly prohibited. 

(3) If the note is torn or in any way damaged or crowded with writing or unfits in 
the opinion of the officer before tchom it is produced for payment of interest, for receiving 
interest. 

(4) If the note bears an endorsement which transfers the note to or is signed by, any 
person otherwise than in his personal capacity, except iti the undermentioned cases : 

[a) Where the transftite is a loell-known firm, corporate, body or Bank', or the 
signature attached to the endorsement is the usual name or signature of 
such a firm or purports to be the itnpresswn of the common seal of a cor- 
porate body with perpetual succession or is the signature of the Sec- 
retary, Deputy Secretary, Manager or Agent, of a Bank or corporate 
body ; 

(5) Where an endorsement is made in his official capacity by the person 
holding for the time being one of the offices to which the Governor 
General in Couiicil has, by notification in the Gazette of India, 
declared section 7, sub-section (1), of the Indian Securities Act (XIII 
of 1886) to Apply ; 

(c) Where the transfer is made to or by a person in whose favour a certificate 
• under the Successio7i Certificate Act ( VII of 1H89) or probate or letters 

of administration under^he Indian Succession Act (X of 1865), or the 
Probate and Administration Act (V of 1881) has or have been granted 
by a Court of competent jurisdiction ; 

(d) * Where the transfer is made to or by the executor or administrator of an 

estate who is described as such therein, such executor or administrator 
being shown to be the holder according to the tenor of the note and 
^ previous endorsements ; 

(5) If the endorsement is not clear and distinct, or if it is made on paper affixed to 
a Government Promissory Note. 

(6) If, in the opinion of the officer before whom the note is presented for payment 
of interest, the title of UA person so*presenting the note is irregiiln^ or not fully proved. 

(7) If the note in question, being a counterpart note issued under the provisions of 

Buie 8, Juis ceased to be the property of a minor or to belong to an estate in which 
adminiatration is limited to interest, • 
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I,—** Power of. Rules ’*^{Continued), 

f f ' 

In all or any of the preceding cases payment of any further interest on such note 
may be refused until the note is receipted for renewal and actually renhwed, 

N. B —Rule 7 was substitutrd by Resolution No. 3668— A., dated 19th August 
1896, 860 Gazette of India 1896, Pt. 1*, p. 628. ^ 

8. In the case of any note which is the properly of a minor or belongs to an 

estate in which administration is limited to interest, the Public Debt Office at Calcutta 
may, upon such note being deposited with them, issue to the holder of suoh note a 
counterpart thereof having the words “ counterpart not negotiable *’ stamped apross thd 
face thereof, and further payments of interest may be recorded upon such counterpart. 
Whenever suoh note shall cease to bo the property of a minor, or shall cease to belong 
to an estate in wfiich administration is limited to interest, the further payment of 
interest in respect of the note may be refused, until the first or any subsequent coun- 
terpart, as the case may be, issued in respect of it has been receipted and renewed in 
the manner provided in the la||t preceding rule. Upon such counterpart being receipted 
and renewed as aforesaid, the same, together with the original note and any preceding 
counterpart issued in respect thereof, will be cancelled. % 

9. No payment of interest and no record or acknowledgment of the payment of 
interest and no issue of a counterpart note under the preceding rules is to be deemed or 
taken to be an acknowledgment of the title of the holder of any note. 

10. The following fees are payable in respect of applications under Ss. 1 1 and 12 
of the Indian Securities Act (XIII of 1886), 

For each renewed or duplicate security 4 annas per cent., if the new note does not 
exceed Rs. 400 and Re. 1 if the new note exceed that sum. , 

N.B. — The words in italics in this rule were substituted by Resolution No. 

356S-A, dated the 19th August, 1S9G, see Gazitte of India, 1896, Pt. 
1, p. 628. 

11 . A 'note tendered for renewal must he receipted on the reverse as foLloivs : — Receiv- 
ed in lieu hereof, a renewed note payable to (name of holder) with interest payable at 

Holder, 

Signature of the 

, Duly authorised representative 

of (name of holder), 

N.B. — This was substituted by Notification Nd. 6223-A, dated 3rd October, 
1904, see Gazette of India, 1904, Pt, 1, p. 718. 

12. If a person tendering a note for renewal applies for more than onb note in lieu 
of the note tendered, the latter must be receipted on the reverse as follows, or in a form 
as near thereto as circumstances will admit : 

Received in lieu hereof, two [or morc)%otes for Rupees respectively, payable to 

(name of holder), with interest payable at 

Holder. 

Signature of the 

Duly authorised represenipXive * 
of (name of holder)- 

N.B. — This was substituted by Notification No. 6223-A, dated 3rd October, 
1904, ^soe Gazette pf India, 1904, Pt. 1, p. 746. 

13. If a person tendering more than one note for renewal applies for one consoli- 
dated note in lieu of the notes tejidered, the latter must be receipted at follows, or in a 
form as near thereto as circumstances vfUl admit : 
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Received in lieu hereof, a new note payable to (name of holder) for Rs 

by consolidation with Promissory Note or Notes Nos (mentioning the numbers 

and avnounts of the other notes ^desired to be consolidated with it) with interest payable 


Holder » 

* Signature of the 

Duly authorised representative 
• of (name of holder), 

N.B. — This was Bubstitutod by Notification No. 6223-A, , dated 3rd October, 
1904, 800 Gazette of India, 1904, Pt. 1, p 748. 

14. The form of receipt mentioned in the foregoing rules must be very clearly and 
correctly written, and there must be no ambiguity as to the name of the payee of the new 
note- The name of the holder, assigned by him or as enticed by the duly authorised re- 
presentative below his own signature, should agree letter for letter with the name in the 
bo^ of the note or in the transferring endorsement as the case may be» W%ere the 
holder himself signs the receipt he may add his visual signature below. 

N.B.-— This was substituted by Notification No. 6223-A, .dated the 8rd Octo- 
ber, 1904, .SCO Gazette of India, 1901, Pt. 1, p. 748. 

15. The bolder of any note requiring renewal may procure a renewed note in lieu 
of his original security in any of the following ways ; that is to say, he may present 
.Jit duly receipted either in person or through a ropresontativa at — (1) Public Debt Office, 

Bank of Bengal, Calcutta ; or .at a Government Treasury for transmission to that 
office ; or (3) at the Hanks of Madras and Bombay who as agents of the said Bank of 
Bengal may either rcnowlsuch notos/m their own respoinibihty or may forward them 
to the said Public Debt Office, Bank of Bengal for renewal. In the case of notes pre- 
sented direct to the said Public Debt Office, Bank of Bengal, or transmitted to it for 
renewal either through a Gox^ernmsat Treasury or the Bank of Madras or of Bombay, 
the prescribed officer referred to in S. 11 of the Indian Securities Act (Xlll of 1886) 
shall be the Secretary, Bank of Bengal, for the time being : and in the case of notes 
presented* for rdhewal at the Bank of Madras, of of Bombay and renewed by those 
Banks on their own responsibility such officer shall be the Secretary of the Bank of 
Madras or of the Bank of Bombay for the time being as the case may be. 

N.B. —The words in italics in this Rulo were substituted by Resolution No. 

« 3558-A, dated 19th August, 1896, see Gazette of India, 1896, Pt. 1, 

p. 628 , 

16. The officer referred to in S. 12, sub-section (1) of The Indian Securities 
Act (XIII of 1886) shall be the C ^mptcolIcr-Ghneral for the time being. 

I 

N. B. — Thu 'words in italics in this rule wore substituted by Resolution No. 

3558-A, dated 19lh August, 1896, see Gazette of India, 1896, Pt. 1, 

p. 628. 

• 17, The loss or destruction of a Promissory Note shall be notified in the first 
instance by letter addressed to the Bank of Bengal, Public Debt Oflico, Calcutta ; 
such letter shall contain the following particulars : — 

(1) Particulars of the note according to the following form:— 

Promissory Note for Rs, * , No. , of the per ceftt. loan of 

(2) Last half-year for which interest has been paid. 

(3) To whom paid. 

(4) Name of the person in whose name the'^iote was issued (if known). 
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(5) Particulars of coupous attached (if any). 

(6) Where enfaced at present. 

(7) 'the oiroumstances at. tending the loss. 

(8) Whether the loss was reported to the Police. 

The above letter shall be accompanied by — 

(а) The Post Oihee Bigistry receipt for the letter, containing the note, if the 
same was lost in transmission by post. 

(б) The Police report, if any can be obtained. 

(c) A letter signed by the Officers of the Treasury or Presidency Bank where 
interest was last paid, certifying the last payment of interest made on 
tfie note, and to whom, if interest was paid out of Calcutta. 

(d) If the applicant is not iho last registered holder, * hII documentary evidence 
necessary to trace back the title to the last registered holder. 

(e) Any portions or fragment which may remain of the lost or destroyed note. 
A duplicate of the letter to the Public Debt Office, Calcutta, must also be sent to 

the Treasury where interest is payable. , 

18. The loss or destruction of a Promissory Note shall bo farther notified by an 
advertisement, which the applicant for a duplicate note shall cause to be inserted in 
three successive issues of the Gazette of India and of the L)cal Government Gazette of 
the place whore the loss or destruction occurrud. Sa3h Nfoi^ification shall be in the form 
following, or as near thereto as the circumstances will admit : -- 

Lost or destroyed (as tlie case may be.) 

The Government Promissory Note No. , of the , per cent, loan of • 
for Rs. , originally standing iti the name of ** , and last endorsed to 

, the proprietor by whom it w.4S never endorsed to any other person, 
having been lost or destroyed, notice is hereby ^iven that payment of the above note 
and the interest thereupon have been stopped at the Public Debt Office, Bank of Bengal, 
Calcutta, and that application is about to bu made for the issue of a duplicate in favour 
of the proprietor. The Public arc cautioned against purchasing or otherwise dealing 
with the abovo-montioned security. 

• Nameof the Adoertiser , 

liesidence 

19. At the expiration of six months from the dalle of the insertion of Che last 
advertisement, the Comptroller Gonoral shall, if satisfied of the loss or destruction of a 
portion of a note, and of the justk-e of the ulaim of the applicant, and,, if a sufficient 
portion for the identification of the note so lost or destroyed shall have been produced, 
direct the Public Debt Offioo, upon the execution of such bond of indemnity as is here- 
inafter mentioned, to issue to the appiiC{^iit a duplicate note in lieu of that so lost or 
destroyed aforesaid. If, however, no portion or no sufUoiont portion of the note so 
lost or dcstr lyrd shall hive been produced as aforesaid, then, at the expiration of two 
years from the date of the iiisortiou of such l ist aiivertiscment, the Comptroller-General 
shall, if satisfied as aforesaid, pass an order directing the Public Debt Office, upon the 
execution of such bond of indemnity as is herciu/iUer mentioned, to pay the applicant 
interest in respect of the note so lost or dustroyed pending the issue of a duplicate note, 
and also directing the said Public Debt Office, at the expiration of six years from the 
date of the publication of the list in which the lost or destroyed security is first men- 
tioned, if no reason to the contrary appear* to issue* to the applicant fon his executing 
and procuring the execution by two sureties of ouch indemnity bond as is hereinafter 
mentioned should the same be deemed necessary by the Comptroller- General) a dupli- 
cate note in lieu of that so lost or destroyed as aforesaid- 
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20. The Comptroller-General may, within six years of the date of an order passed 
by him under rate 19, if he finds sufTioiont reason, alter or cancel such order, and may 
also require that the interval before the issue of a duplicate note be eztended^to twelve 
years, or such shorter period not being less than six yoirs, as he may think fit. 

21. Indemnity bonds when taken on the issue of a duplicate note or notes shall 
b’e for twice the amount of such note or notes, and when taken on the issue of orders for 
payment of interest shall be for twice the amount of the interest involved, that is to say, 
twice tha aggregate amount of all back interest accrued due on the note, plus twice the 
amount of all interest to accrue due thereon during the six years which will have to elapse 
before the issue of a duplicate note can be made. In simple cases ,^such bonds may be 
issued by the Comptroller-General at Calcutta in a printed form prescribed by Govern- 
ment. No foe will be chargeable if a bond does not exceed in amount Rs. 500; but on 
bonds for higher amounts a fee of Bs. 5 for every Rs. 1,000, or part of Rs. 1.000 will 
be charged provided that no fee for any one bond so issued shall exceed in amount 
Rs. 30. If, however, the Comptroller-General consider that che circumstances of the 
castf demand that a bond shall bo specially prepared by the Government Solicitor, a fee 
of Rs. 32 shall bo payable to that officer. 

22. The list of securities lost or destroyed referred to in section 12 (3) of the Indian 
Securities Act, XIII of 1886 in respect of which an order is made for payment of interest 
pending the issue of a duplie itc security, or for the issue of such duplicate security, shall 
be advertised half-yearly in the Gazette of India in the months of January and July or 
as soon afterwards as may be enfivonient. All selburities in respect of which an order 
%as been passed as aforesaid shall be included in the first list published next after the 
passing of such order .and shall continue advertised every half-year until the expiration 
of six years from the date of first publication, or from the date of the last payment of 
interest on the original securities, whichever is the later date. Such list shall contain 
the following particulars, viz., the name of the loan and number of the last note, its 
value, in whose name it wa'< issued, from what date it bears interest, the name of the 
claimant for a duplicate, the number and date of the order passed by the Comptroller- 
General for payment of interest, or issue of a duplicate, and the date of publication of 
the list it^ which, such security was first mentionGd» 

N.B. — The words in Italics in this rule were substituted by Resolution 
No. 3558- A,* dated the 19th August, 189G, see Gazette of India, 1896, 
Pt. T, p. 628. rSeo Gazette of India, Pt. T, p. 6.] 

RufjES as to Securities deposited with Governmi:nt 

FOR COMPIiETlC^ OF CONTRACTS. 

Resolution No, 1012, dated 28th Februartf, 1890 , — The object of the propo.sai now 
made is to provide that, in the case of Government securities received by Warrant 
Officers in obargo of depots the securities shall not be endorsed to such officers but to 
the nearest Ordinance Ofiicer. 

2. It is understood that the difficulty occasioned by the existing rules arises 
almost entirely in connection with deposits made for short periods by contractors as a 
guarantee for fulfilment of their contract. The simplest way to overcome the difficulty 
appears to be to rule that such deposits as also other deposits of Government securities 
which are not expected to remain in custody for more th.\n a year, may remain in the 
name of the person makitig the depbsit and not be endorsed to any officer of Govern- 
ment. The deposits will then be received on the condition to be stated in the tender or 
otherwise, that Government will be authorised to appropriate and cancel the notes if 
the contracts are not fulfilled. If by mistake notes sent by depositors to an officer of 
83-C 
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GoverDmenfi arc eadorBed to him, they should be returned, when the proper time comes 
with that endorsement cancelled, instead of being ro*en<lorsed. In {his case interest 
should not bo drawn by the oMoer but if the notes remain in the name of the deposi- 
tor there would be no objection to his drawing interest on them on producing at the 
treasury in which they arc lodged for safe custody a receipt countersigned by the Govern- 
ment Officer who lodged them provided, of course, that the notes are enlaced for payment 
of interest at that treasury. 

3. His Excellency the Govern or- General in Council accordingly directs •that in 
future the procedure in such cases shaft be as follows : — 

(1) When the notes are deposited for a period of twelve months or less, they shall 
remain in the name of the depositor and sJiall not be endorsed*' by him to any officer of 
Government. 

(2) The Government officer receiving the deposit will see that the notes stan^ in the 
name of the depositor, and that the contract or other document executed by the deposi- 
tor conveys authority to Government to appropriate or cancel the notes if the oontfact 
is not fulfilled. 

(3) After satisfying himself on these points, the Government Officer receiving the 

deposit will lodge the note or notes for the safe custody in the nearest civil treasury 
except in the Presidency towns of Calcutta, Madras and Ilombay where the notes will 
be lodged with the Comptroller- General and with the Accouiitanr.-General, Madras, and 
Bombay, respectively. The Com pt roller- General will ksue subsidiary rules regulating 
the procedure at the treasuries. * 

(4) The depositor may draw interest on these notes by tendering receipts in the 

usual form countersigned by the officer with whom he deposited them. 

« 

(6) When the notes arc deposited for more than twelve months, they should be 
endorsed to the Comptroller- General (or Accountant-rieneral, Madras and Bombay, as 
the case may be) and sent as at present through the Comptroller of Military Accounts, 
the practice now followed of sending to the Presidency Bank notes deposited for more 

than six and less than twelve months being discontinued. 

• • • 

15. (1). The Governor-General in Council shall, before 
making rules under scctibn 14, publish a draft 
draft^and^^ruies. proposed rules in such manner as may, 

in his opinion, be sufficient for the information 

of the public. 

(2) There shall be published with the draft a notice specifying 
a date at or after which the draft will be taken into consideration. 

(^) The Governor-General in CouncB shall receive and consid- 
er any objection or suggestion which may be made by any persofh 
with respect to the draft before the date so specified. 

(4) Every rule made under section 14 shall be published in 
the Gazette of India, and the piibJication in that Gazette of a rule 
purporting to be made under that section shall be conclusive proof 
that it has been duly made, » 
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The followins; cases, though not falling: under any particular sections of 
this /^ct, are collected here for facility of reference because they relate 
to Government Promissory Notes and Government Securities. 

1.— Government Promissory Notes. 

(1) Ooyemment Pi^bmiasoFy Notes — Bank of Bengal— C.P.C. 1882, S. 268 — Attach- 

meht. 

Where certain Government Promissory Notes in the custody of the Bank of 
Bengal were declared to belong to the plaintiff, and the plain Lifi 
applied, for execution of the decree by attachment, S* 26S, G.F C., 
1882, was held to be applicable only to cases where the property, in 
the possession of a third party, belonged to the judgment-debtor, and 
not to cases where it was declared to be plaintiff’s. 1 G.W N. 170. A 

(2) »/bid. — Transfer of— Indorsement — Onus. ^ 

(a) Government promissory notes arc negotiable instruments within the meaning 
of Act XXVI of 1881. They can be transferred only by indorsement 
on the back of the note. An indorsement on the face of the note or on 
an allonge is invalid. These notes cannot be assigned without indorse- 
ment as ordinary choses inaction. 24 B. 65 (71) C/. 5 B. 268, A-1 

(5) " The indorsement through which a holder in due course claims must be 
genuine. This principle is of universal application.” 24 B. 65 (72), B 

(c‘) The onns is in tbe*first place on the transferor of a Government security to 
establish that the transfer of the Promissory Note by him in favour of 
another was without considoralion. 12 C.L.J. 470. C 

(<f) Oral evidence is admissible to show that an agreement in writing to sell 
Govornmerit pro>notes is really an ugi'ccmenb made by v/ay of wager 
on its market price on a future day. 17 M. 480 [112 B. 585, l!\\ 0 G. 
791, Dws,) (F. U.B.R. 1897-1901, Vol. II, 399 ; 85 P.R. 1898) ; (Appr., 
. 32 G. 437. F.B.) {Afir., 18 M. ^06 (F.B).J D 

(3) Ibid, — Transfer of— Notice. 

If any person has^a right to prevent the legal holder of a Government pro- 
missory note parting with it, that person ought to take proper legal 
proceedings to obtain an order of Court restraining her from doing so. 

* If such an order be obtained and the Government has notice of it, it 
would be bound to act in accordance with it. 13 B<L.R. 359^22 
W.R. 106. E 

(4) /bid. -^Transfer when can be Impeached. 

When Government pro-notes are transferred in market over for full value, the 
original owner wishing to cancel the transfer must prove^fraud or 
insuibciont endorsement. Old 8.0. 7, Oudh. F 

t5) /Aid.— Transfer of interest in — Negotiable lostruments Act (XXYl of 1881), Ss. 14, 
46 and 48. 

In Juno 1903 the plaintiff endorsed some Government Promissory Notes of th® 
value of Rs. 20,000 to the Secretary of State for India as security for 
one *B, a Government treasurer. In August 1903 he presented an 
application to the Deputy Gommi.ssioncr in which ho stated that he 
had sold the notes to S, that he would endorse the notes to 8 when 
required to do so, that S ^ad purchased the notes subject to the 
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I.— Qoverment Promissory Notes^{Cordinued), 

Secretary of State’s lien, etc. On the following day S presented a 
corresponding petition to the Deputy Commissioner in which he stated 
that he had purchased the notes and had a lien on them subject to 
the Secretary of State’s claim. About the same time the plaintiff by 
a letter requested S to discount certain huiidis in the name of certain 
lirms and S discounted some of them to the extent of Bs. 9,000. 
Subsequently the plaintiff brought a suit for a declaration that the 
notes were not liable to attachment in execution of the decree of the 
first defendant, Allahabad Bank, against the defendant S. HeLd, 
thac the interest of the plaintiff in the notes was transferred to S, 
that the transfer was purely of a chose in action to which the Ne- 
gotiable Instruments Act did not apply, and that the plaintiff’s suit 
was not maintainable. 9 O.C. 174. 0 

(6) Endorsement and delivery of, by Muhammadan father to son, effect of 

—Evidence of conduct of parties. 

Certain Government promissory notes had been transferred to the defendant 
by his father, and the question arose in this suit for partition brought 
against him by his sister, whether the transaction was intended to be 
a transfer of the true ownership of the promissory notes or was a 
merely beoami transaction leaving the true ownership of the notes in 
the father himself, in other words whether the promissory notes and 
the cash representing them coutinued..to be part of the estate of the 
father at his death, or, by reason of their having been given by him 
while living to his son, belonged to the latter. Though some of 
the facts subsequent to the endorsement told agaiast the defendant, 
the first Court was of opinion that such facts admitted of explanation 
on the theory that the father while giving away the notes, reserved to 
himself the right of using the interest during his lifetime and of charg- 
ing the income with certain bequests to bo paid after his death. The 
High Court camo to a different conclusion, pointing out that the ex- 
planation suggested by the first Court was a mere theory without evi- 
dence and their Lordships of the Privy Council, agreeing with the 
High Court, decided that the conduct of the parties in the case subse- 
quent to the endorsement of the note by the father removed every 
doubt which might otherwise have affected that transaction, and loft 
it certain that the ownership of the notes remained in the father. 
(/£., 27 B. 31 = 4 Bom. L.R. 754). 19 A. 267 lP.C.) = 24 I.A.l. H 

(7) /b/il.— Gift of property intended to be made by father to daughter — Gift not 

completed— Transfer whether valid as declaration of trust— Nature of evi- 

denoe required to establish trust. 

^ Plaintiff, the daughter of one K, sued the defendants, his grandsons, for the 
delivery up of a Government promissory note on the ground that, 
although purchased by her father in his name, it had been set apait 
by him as a provision for her. Plaintiff stated that although there 
was no complete transfer to her of the legal ownership in the note, 
the father having constituted himself a tiusteo of the note for the 
benefit of the plaintiff, the Court should eniorce the trust as such, 
although a voluntary one. Uuld that the doctrine, obtaining in the 
Courts of Equity in England, of the transfer of ownership by acknow- 
ledgment of a trust, requires to be cautiously applied in the Courts 
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I.— Government Promissory ‘(Continued). 

in India, espcially when it is sought to be established by oral evi- 
dence. The evidence in the case was of an unsatisfactory nature 
owing to discrepancies in it and its uncertain character. *The evid- 
ence left no doubt as to the intention of the father to give the note to 
the daughter, but was not of such a character as to justify the con- 
clusion that the father had constituted himself a trustee for the 
daughter before he died. The conclusion arrived at by the Court on 
the evidence was that the father failed to carry out his intention into 
efftict by some instruments declaring distinctly the manner in which 
the note was to be appropriated to the benefit of his daughter, the 
plaintiff, whose suit was, therefore, dismissed by Xho Courts but with- 
out costs. 7 B. 229. (R,, 17 B. 48G ; 10 Bom. L.R. 1209). 1 

(8) of Government Notes — Necessity of endorsement to complete gift— 

Creation of trust by donor constituting himself trustee— Enforceability of trust 
^ against representative of donor Practice among Parsis. ^ 

A gift of Government stock cannot be completed without an endorsement or 
something equivalent to it ; for where a particular form of transfer 
is prescribed by law, a transfer in another form is as inetlicacious 
inter vivos as in a Will. And, to such a unilateral transaction, in a 
case where it is grautitous, completion cannot be given by the Courts, as 
where a consideration has beeu paid and the contract must be enforced 
in order to prevent fraud. But an owner of such notes may constitute 
himself a tnutec of such notes for another, which trust may then be en- 
forced against him or his representative. It is not even necessary that 
he must expressly constitute himself as such trustee, and from the 
practice obtaining in his community. In the present case a Parsi 
woman sued her mothor-in-law for tho recovery of the value of certain 
Government Notes and interest due thereon, alleged to have been 
presented to tho plaintiff at the time of her marriage for her sole and 
separate use. It was found in evidence, that tho marriage of the 
* plaintiff was in 1851 ; that fronf certain accounts opened in the books 
of a firm of which the plaintiff’s grandfather was a partner, it was 
clear that some presents were made to the plaintiff by her father-in- 
law ; that there was an entry in that account dated August 1854, to 
tho effect that the father-in-law of tho plaintiff had bought two 
Government Notes for Bs. 1,500 in his daughter-in-law’s (the plain- 
tiff’s) name and had obtained the interest on them, which was duly 
credited to her ; and there wore documents in the handwriting of the 
father-in-law and tho graud-father of the plaintiff, wherein the said 
Notes were alluded to as the property of the plaintiff and as having 
been purchased with her moneys, and that in 1864 the father-in-law 
died without having endorsed the notes over to the plaintiff or to any 
ono on her behalf, and that they remained in his name in the bands 
of the grandfather till 1896 when the defendant got possession of the 
same. It was held under the ciroumstances that, although there 
was no valid gift of the notes, there was a clear indication that the 
fathSr-iu-law hbld tho notes only as trustee fyr the plaintiff, and that 
the defendant, as the ezecutria and representative of the plaintiff’s 
father-in-law, was bound by that trust. 5 B. 268. (B., 10 Bom. L. 
R. 1209). • J 
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1.— Qovernment Promissory Notes^{Concluded)» 

(9) /6/I/.— Authority to negotiate -Hinda widow- Act XXYIl of 1860- Certificate- 
Debts due to son— Proof of posseesion of the notes. 

*A Hindoo widow holding a certificate for the ooUcction of debts due* to her 
son, and applying for aisithority to nogotiato certain Government 
Promissory Notes, the interest of which the son had been permitted 
to draw, but which stood in the name of her late husband, is bound 
to show how she got possession of them. 15 'W.Ji. 267. K 

(10; /h/d.— Deposit of stolen, as security — Detention by Public Debt Office- Claim 
to return note upon suit for recovery of debt. 

Where a Government Pro-nolo, stolen while in the custody of the Public Debt 
Office, had been deposited with the Bank of Bengal by the defendant, 
a purchaser for full value, as security for loan upon a promissory 
note and was detained by the Superintendent of the Public Debt 
Olfioe on its being sent there by the Bank, at the defendant’s request, 
for payment of interest, held that, in a suit upon the pro-note for the 
^ recovery of the amount of the loan, the defendant was not entitled to 

refuse payment till the stolen note was delivered up to him. 5 G. 
654-5 C.L.R. 586. L 

(11) /b/d.— Theft of nogotiable instrument— Title of subsequent holder compared 
with that of the last holder. 

When an instrument, such as a Government pro-note, has been stolon, the 
poison from whom r>it was stolen has*' a gof'd title to it, not only as 
against the thief, but as against auy person who subsequently becomes 
the holder, unless such person can prove that the instrument had 
become negotiable at the time it was stolen, and that he obtained it 
bona fide for value without notied of the theft. {Ibid), M 

(12) East India Company pro-notes— Forgery— Acknowledgment. 

In an action against the East India Company by the bolder of a fc;rged imita- 
tion of one of their promissory notes issued by the Governor-General 
ill Council at Calcutta, luld that the Company were not bound by 
the acknowledgment of it as genuine by a clerk in their Aocountant- 
Gcnoral’s Office who was authorised by the Accouatant-General to 
compare all such notes with the register,, but not authorized to certify 
their genuineness, although it appeared that it was his practice to do 
so. 2 Knapp 245. N 

11.— Uovernmei^t securities. 

(1) Oovernmeot securities — Bequest of— Interest accruing before testator’s death. 

The interest on Government sectirities bequeathed by will in certain specified 
amounts acoruing due before the testator’s death, does not pass to the 
legatees. 14 C. 222. (22., 10 C.L.J, 355 = 14 G.W.N. 18). 0 

(2) Contract to deliver Government paper. 

A Court will require strict evidence that a contract, per se legal, is intended 1?b 
operate illegally. It is not nccesKary, in order to support a contract, 
that the plaintiff should have possession of the Government paper when 
the contract is entered into ; it is sufficient if he is in a position and 
is ready and willing to deliver it at^'dao date. A letter, stating the 
bearer v/ill hand over to you Bs. 75,000, 5^ loan dotes ” is suifioient to 
establish the bona fide nature of a transaction for purchase of 
Company’s paper. Osr. I; 2 Hyde, 121. P 
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1 1. ~ Government SecvLr\t\es^{Concluded ) . 

* » ' 

(3) Contract for sale of GoverniDcnt paper— Suit for non-acoeptanoe- ReadlnesB 
and wiliingae*B8. ' 

r (a) Whore a contract fyr the Fale and purchase of Qovernment paper provides 
• for the delivery of the paper on a Bubscquent date, it is not neoessary, 
in order to sustain an action against the buyer for non-acceptance on 
the due date that the plaintiff should have taken the Government 
paper contracted for to the place of business of the defendant and then 
« and there made an actual tender of it. 9 C. 791. ^ Q 

(b) Where on the face of the contract, it did not appear that either party was 
called upon to act first, it was held that the plaintifi was not entitled 
to recover, unless he proved performance of, or an effort to perform, 
his part. In the absence of any indication on the part of the plaintiff 
that he was ready to deliver, the defendant is not liable for non- 
aocoptance. The readiness and willingness on the part of the plaintiff 
must be substantial, something on which the defendant may act, not 
* a readiness and willingness concealed in the plaintiff’s mind.* 1 Ind. 

Jur. N.S. 17. R 


(4) Government Becurities deposited— ConvcPBion into papers with lower interest, 

Effect of — Liability of parties. 

In this case, in pursuance of notice given by the agent of Government to the 
Registrar of the Sadder Court, certain Government securities deposi- 
• ted in Court, and at the time [leariug 5 per cent, interest, had been 

converted into Government notes bearing only 4 per cent, interest. 
This had been done before the division of the notes amongst the 
parties entitled to^he income, and though the delivery of the notes to 
the claimant was irregular, it did not affeot the conversion of the 
Kpcurities which was the act, not of the parties, but of the Govern- 
ment and of the Court, the conversion, however, having reduced the 
Rs. 3,000, which the annuities were entitled to receive, by one-fifth, 
the appellant, under his engagement, was liable to make it good and 
* ' the judgment of the Sudder Ccftirt complained of was therefore re- 

commended by the Judicial Committee to bo confirmed. 2 W.R.P.G. 
48 = 4 Sar.»777. 8 

( 5 ) /A/d.— Limitation Act (XY of 1877), Bch. II, An. 143— Loan of deposit. 

Art." 145, Ssh. II of the Limitation Act, is applicable to the case of a deposit of 
Government securitio8,«ev6n if the transaction is considered as a loan 
of such securities and not merely as a deposit. 7 C.W.N. 476 
8 C.W.N. 500 ; 31 C. 619. • T 
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THE EPIDEMIC DISEASES ACT, 1897'. 

’ (ACT III OF 1897.) 

[Passed by the Governor-General of India in GounciL'] 
EbCJEIVED TH4fi ASSENT OB’ THE GoVBHNOE-GeNBRAL ON THE 

4Tn February 1897. 

An Act to provide for the better prevention of the spread of 
Dangerous Epidemic Disease. 

Whereas it is expedient to provide for the better prevention of the 
spreadf of dangerous epidemic disease; It is hereby enacted as. follows : — 

(Notes). 

• /.—"TAe Epidemic Diseases Act, i897,** • 

(1) Statements of Objects and Reasons. 

Eor , see GAzotte of India. 1897, Pt V, p. 21. A 

(2) Report of the Select Committee. 

For , Gazette of India, 1897, Pt. V, P. 23. B 

(3) Proceedings in Council. 

For , see Gazetle of India, 1897, *Pt. VI, pp 18 and 24. C 

(4) Act was declared in forces 

Tho in Upper Burma (except the Shan St'ifcc.s) by the Burma Laws Act, 

1898 (XIll of 189(1). 

It has been declared in force in the Santhal Parganas by notidoation under 
tho Santhal Parganas Settlem^int Regulation 1872 (III of 1872), S. 3, 
as amended by the Santhal Parganas Justice and Laws Regulation, 

1899 (III of 1899), S. 3 and in the Angul District under S. 5 of the 
Angul District Regulation, 1894 (1 of 1894), see Gazette of India, 

• • 1899, Pt. I, p. 1064. » D 

(5) Landlord and tenant — Lease - Covenant for quiet enjoyment — Tenant oora- 
pelled to vacate premises- Liability to pay rent. 

When, under the Epidemic Diseases Act, it becomes unlawful for a tenant to 
, occupy the premises in the manner contemplated by tho lease, there 
is no breach of the lessor’s contract for quiet enjoyment and the 
tenant is liable to pay the rent and taxes for the whole period. 
• L Bom. L.R. 267. £ 

Shorttitle.extoni, (D This Act may be called the Epidemic 

andoommencoment. Diseases Act, 1897. 

(2) It extends to the whole of British India (inclusive of 

* * British Baluchistan, the Santal Parganas, and the Pargana 

of Spiti) ; and * • 

(3) It shall come into force at once. 

* * (Notes). , 

Legislative ohaages. 

The words “ Upper Burma ” were repealed by the Burma Laws Act, 1898 (XIII 
ol 1898) see fifth schedule, ^ f 
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Act III of 1897 (epidemic diseases). « [8. 2 

< 

2. (1) When at any time the Governor-General jn Coiincil is 
satisfied that India or any part th^reo^ is visited 

sprciMiL»8ures‘aDd by, or threatened with, an outbreak of any 

prescribe regulations dangerous epidemic disease, the Governor-General 
as to dangerous . ” i. , i • i .1 * 

epidemic disease. m Council, if he thmks that the ordinary provi- 
sions of the law for the time being in force are 
insufficient for the purpose, may take, or require or empower any 
person to take, such measures, and, by public notice 1 prescribe 
such temporary regulations to be observed by the public or by any 
person or class of persons as he shall deem neceissary to prevent the 
outbreak of such disease or the spread thereof, and may determine 
in what manner and by whom any expenses incurred (including 
compensation, if any) shall be defrayed. 

(^) In particular and without prejudice to the generality of the 
foregoing provisions, the Governor-General in Council may take 
measures and prescribe regulations for — 

(а) the inspection of any ship or vessel leaving, or arriv- 

ing as, any port, in British India, and such detention 
thereof, or of any person intending to sail therein, or 
arriving thereby, as may be necessary ; and 

(б) the inspection of persons travelling by railway or other- 
wise, and the segregation in hospital, temporary accom- 
modation, or otherwise, of persons suspected by the in- 
specting officer of being infected with any such disease. 

(3) The Governor-Gencfral in Council may, by general or' special 
order, direct ^ that all or any of the powers conferred by this Act 
may also be exercised by any Local Government with respect to 
the territories administered by it. 

(Not 03 ). 

The Qovernor-Oeneral — notice,’* » 

Notifications. * 

For issued under this section for-' 

(i; Bengal, including the districts now under Eastern Bengal and Assam, 
see Bengal Statutory Rules and Orders, Vol. I. ^ * 

(2) Burma, see Burma Rules, Manual^ Vol- 1. 

(3) Central Provinces, see Central Provinces Rules and Orders. 

(4) Coorg, see Coorg Rules and Orders, , « 

(6) Madras, Madras Rules and Orders, Vol. I. 

(6) United Provinces of Agra and Oudh ms United Provinces List of Local 
Rules and Orders, Yo(. J. Q 
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^ ^ 2.--** Inspection.** 

Red Sea— Inipeetion of paBsenders. 

For Hpecial provision as to inspection of passengers sailing for ports in the Bed 
> Sea, m S. 30,p£ the Native Passenger Ships Act, 1887 (X of 1887). H 

3.—** Qovernor-Qeneral . . . . Direct. * * 

(1) Delegation of powers to Local Oovernment. 

No, dOUf daUd the 4th Fehniary, 1397.— Whereas certain parts of India are 

* visited by, and others threatened with, an outbreak of dangerous 

epidemic disease known as bu\)onio plague, the Governor-General in 
Council, in exercise of the powers conferred b^ S. 2, sub-sec. (3), 
of the Epidemic Diseases Act, 1897, is pleased to direct tliat the powers 
conferred by the said Act may be exercised by Local Governments 
, with regard to their respective territories as follows 

(а) All the said powers by the Governors of Fort St. George and Bombay in 

^ Council, the Lieutenant-Governor [11010 Oovemor) of Bengal and 

Chief Commissioner of Burma ; * 

(б) The powers conferred by S. 2, sub-s. (1), 

and sub-s. 2, clause (6), by the Lieutenant-Governor of the North-Western 
Provinces and Chief Commissioner of Oudh, the Lieutenant-Governor 
of the Punjab and the Chief Commissioner of the Central Provinces ; 
and 

* • 

(c) The powers conferred by section 2, sub-section (2), 

clause (6), by the Chid! Commissioner of Assam, Coorg and British Beluchistan. 

[See Gazette of India, Pt. I, p. 102.] I 

(2) Rales iiBued in Bengal. 

For — in exercise of the powers conferred by that notification, see notification 
No. 85, Marino, dated 8th July, 1901, in Calcutta Gazette, 1901, 

Pt. I, p. 887. J 

3 ., Any.person disobeying any regulation or order made under 
this Act shall be deemed to have committed an 
Penalty. offeilce punishable under section 188 of the Indian Act XLV of 

Penal Code 1. i860. 

(Notes). 

l.^**Any person.... Penal Code.** 

(1) Sb. 2 ^nd 8- Penal Code, Sb. 188, 811— ASuapantine, attempt to eYade. 

The notification published at p. 1897 of the Government Gazette, 1897, which 
says that persons coming to a place, from certain stations are liable to 
be detained for observation in a camp appointed for the purpose for a 
• period which may extend to 10 days, is merely a notice informing 

persons of what tj^ey are liable to have to undergo. It makes this 
detention legal, so that they could not escape detention if called upon 
to undergo it, but it does not compel them to take the first step and 
o£[er*themselvoB for detention. , 

Farther, even supposing that it is an offence for persons liable to be quarantined 
to try and evade quarantine, a person cannot be said to have abetted 
even an attempt at evasion pf quarantine on the part of another, hy 
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“ Any person. . . . Penal Code "—(Concluded). ^ 

purchaf-ing an extra ssecon^-clas^ vaturrjf trickeb fro^ one station to 
^ another with tho object, of banding it over to ‘Mich other person at 

the latter btation of issue ; for no offcnru) can be said to been 
committed until the latter had attempted to evade quarantine and 
the former had assisted him in so doing. Rat. Un. Gr. 0. 966. K 

(2) Penal Code. S. 188 —Non-erection of segregation quarters -Parson leaving^the 
village against advice of plague authority —Epidemic Draeases Act, HI of 
1897, rule i (Proviso). 

Where no segregation quarters were erected oatsida a village as required by 
tht proviso to rule 2 of the Rales sanctioned by Government under 
the Epidemic Diseases Act, a person could * not be convicted under 
S. 188, I.l’.C., merely because he was advised by the plague autho- 
rity, a public servant, not ho leave the village. 1 Bom. L.R. 51. L 

(3) I.P.G., S. 188 —Conviction under section read with rule 6 of the Mofussil 

Plaigue Rules framed under (his Act. * 

To warrant a conviction under S. IfiS, I.P.O., read with rule 6 of the Mofussil 
Plague Rules, it u noce-ssary to prove - 

(1) that tho accused was th-' occupant of a house or building in which or the 

principal surviving member of the family amongst the members of 
which, sickness or death occurred, and 

(2) that the sickness or death* was due or likely to be due to plague. L Bom. 

L.R. 222. . m' 


(4) Epidemic Diseases Act, rule 6- Information as to plague patient. 

Rule 6, framed under this Act, dmis not voquire tho person who is himself 
attacked with plague to give informiLion of his own sickne.ss, albeit 
he is an occupant of the 1 j ' m.se in which he is attacked. Looking at 
the language in which tho rule is worded, it refers to third persons 
only. Rat. Un. Or. C. 978. N 


(5) Penal Code, S. 188 — Disobedienae to order— Sanction to prosecute. 

Where an order made and issued by r,ho Govornment under this Act is repub- 
lished in a Municipality i>y tho Chairmafi, tho order is not an order 
promulgated by a public servant, and no s-metion is required as a 
condition precedent to prosecution for disobeying the qrder. 24 M, 
70-2 Weir. 158. 0 

9} 


Protection to per- 
sons acting under 
AcP. 


4. No suit or otht^r legal proceeding .shall lie 
against any person for anything done or, in good 
faith intended to be done 2 under this Act. 


(Notes^ 

I.-—** Protection to persons — under Act.*’ * 

Scope of aection. 

The provision in S. 4 of the Act'is intended in the first ^lace to protect a person 
in the defendant’s position (Cfaairfnan of the Galcutta Gorporation) 
against liability for irregularities that may occur* in the proper per- 
formance of bis duties unner the Act, e.g., the 'demolition of a hut 
under tho provisions oLthis Act. 31 G. 829 (832). P 
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* Protection to persons, . . . under Act {Concluded), 

* On reasonable coubbructiou of the Act, ho is also entitled to a similar pro- 
tection againat any omission in the performance of such a duty, e,g,, 
an omission to take steps for the safe guarding of property in the 
hut, or the protection of the public, which it would be his duty to 
' take, If he were proceeding in a more leisurely way. 31 0. 829 (882) ~ 
8 C.W.N. 081. 0 

’ ^ 2.—*^ Done or in good faith,. done, " 

‘‘Done OF intended to be done'" meaning- OmisBion to pay adeqttate compenia- 
tion. 

{a) The words “done or intended to be done ” in Epidemic Diseases Act, 1897, 
S. 1, do,not include omissions. Jnlliffc v. Wallasey Local fioard (1878), 
0 C.P. 102, Exyl, and D. 31 0. 829 = 8 C.W.N. G81. R 

■* (6) A ^lagistratc, who omits to pay adequate compensation in respect of pro- 
perty demolished under the Act is personally liable and an action will 
lie against him in rc'^poct thereof oven though he may have peted in 
his administrative capacity as Chairman of the Calcutta Corporation 
under cl. 2 of Plague Regulation A (Cal. Gaz, 1900, Pt, I, p. 1144). 
(Ibid), 8 

(0 The Magistrate’s decision as to the amount of compensation to be accorded 
is not final and can be reviewed by the Courts. (Ibid), T 
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THE EPIDEMIC DISEASES ACT, 1897. 


, . INDEX. 

Note 1. — Tbo tl/ick figures at tho end of each line refer to the pages of this Act and 
the alphabets ill italics preceding the thick figures refer to tho cases 
having cor responding thick letters against them in those pages. 

2. — 8 in Brevier Roman denotes tho section. • 

A 

I 

Act III of 1897 ^ Statements of Objects and Reasons, 4, 1. 

Report of tho Select Committeo, B, 1. 

* Proceedings in Council, C, 1. 
declared in force, B, 1, 

Short title, extent, and Commencement, S. 1, 1. 

Protection to persons acting under Act, S. 4,4, 5. 

E 

Epidemic disease y Power to take special measures and prescribe regulations as to 
• dangerous, S. 2, 2, 3. 

G 

Governor General in Council y Power to take special measures and prescribe regulations 
as to dangerous epidemic disease, S. 2, 2, 3. 

I 

Information, as to plague patient —Epidemic Diseases Act, Rule 6, 4. 

j7ispeclio7i, of pasFongers - Red S'ja, 71, 3, 

. . L . 

Landlord and tenant y Lease-— Covenant for quiet enjoyment— Tenant compelled to 
vacate promises— Liability to pay, rent, E, 1. 

LeasCi Co\cuant for quiet enjoyment— Tenant compcllod to vacate premiseF, —Liability 
to pjiy rent, 15, 1. 

Local Governmenty Delegation of powers to, 1, 3. 

• 

N 

NotifieatiotiSy issued under S. 2 of the Act, irf various Presidencies, Gy 2. 

P 

Lassen(jcrSy Tuspcction of passengers — Red Sea, II, 3. 

Disobeying regulation or order under the Act, S. d, 3—5. 

Penal Cotfe, S. 188 -Nou-Grct^tion of bcgrogatioii quarters— Person leaving tho village 
against advice of plague ‘authority, L, 4. 

Conviction under S. 18S read with rule G of tho Mofussil Plague rules framed 
under this Aeit, M, 4. , 

Disobedience to order- Sanction to prosecute, 0, 4. • 

Ss. 388, 611— Quarantine, attempt to evade, K, 3, 4. 

Proteetiony to persons acting under the Act, S. 4, 4, 5. 
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INDEX. 


Q 

QuarantifUt attempt to evade— Penal Code, Bs. 188, 511, X, 3, 4. 

Bent, Lelee— Liability to pay, Covenant for quiet epjoyment— Tenant compelled to 
vacate premises, E, 1. « 

Buies f issued in Bengal, J, 3. 

s 

Segregation quarters, Non-erection of—Person leaving the villagb against advice of 
plague Authority, L, 4. ' 

w 

Words and phrases, “ Done or intended to be done ” in S. 4 moaning— Omission to pay 
adequate compensation, It, S, 5. 
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THE EEVENUE RECOVERY ACT, 1800^ 

* *(ACT I OP 1890.) 

• ^ [Passed on the IMh February^ 1890.] 

HISTORICAL MEMOIR. 

Year. of^ct Name of Act, How,affeoted. 

1890 I The Revenue Recovery. Rep. in part, Act XIII of 1898. 

t 

’An Act to make better provision for recovering certain "public 
demands. 

Whereas it is expedient to make better provision for recovering 
certain public demands ; It is hereby enacted as follows : — 

(Notes). 

i. The'Revenue Recovery Act, 1890, 

(1) Slatementa of Objects and Reasons. 

For , see Gazette of India, 1887, Pt. V, p. 128. A 

(2) Report of the Select Committee. 

For , see Gazette of 'India, 1890, Pt, V, p. 11. B 

(3) Proceedings in Council. 

For , see Gazette of India, 1887, Pt. VI, pp. 66 and 67 and Ibid, 1890, 

Pt. VI, pp. 7 and 12. C 

(4) Act has been declared in force. « 

This in the Santhal Pargatinas under S. 3 of the Santhal Parganas Settle- 

ment Regulation (III of 1872) as amended by the Santhal Pargannas 
Justioe and Laws Regulation, 1899 (HI of 1899). 

It has been declared in force in the Angul Distcict by the Angul District 
Regulation, 1894 (1 of 1894). 

It has been deolared in force in Upper Burma (except the Shan States) by the 
• Burma Laws Act, 1898 (XIII of 1898). 

It has been deolared in force in British Baluchistan by the British Baluchistan 
Laws Regulation, 1890 (I of 1890). D 

(5) Revenue Recoveries Act -Scope. 

This is an Act of the Imperial Legislature. It has more scope than the local 

* Acts. E 

*» 

(6) S. 30y Income Tax Aot—Extendiiig procedure prescribed by this Act. 

S. 30 of the Income Tax Act has not the effect of converting inoomo tax into 
,an arrear of land revenue due in respect of the land which may be 
brou^t to sale'for realisation of the income tax, but its effect simply 
is to extend the procedure prescribed by (Madras) Act II of 1861 and 
( (India) Act I of 1890, to the recovery of arrears of income tax. 26 M. 
230 (233) » 12 M.L. J. 368. • F 



2 


Act I of 1890 (bevenub bboovey). [98. 1 to 8 

Title, extent and 1- d) Act may be called t];ie B^venue 

oommenoement. Eecovery Act, 1890. . . ' 

(2) It extends to the whole of British India, *" * * * and 

British Baluchistan ; and '• 

(3) It shall come into force at once. 

(Mote). 

Legislative changes. 

Tho words “ inclusive of Upper Burma ” in S. 1 (2) were repealed by Sch. V 
to The Burma Laws Act, 1898 (XIII of 1898). G 

Definitions ' unless there is something 

repugnant in the subject or context, — 

(1) “ district ” ^ includes a presidency-town ; 

(2) “ Collector ” means the chief officer in charge of Jhe 
land-revenue administration of a district ; and 

(8) “ defaulter ” means a person from whom an arrear of land- 
revenue, or a sum recoverable as an arrear of land-revenue 3, js due, 
and includes a person who is responsible as surety for the payment 
of any such arrear or sum. . 

(Notes). 

District. 


DiBtrict — Definition. 

The General Clauses Act (X of 1897) docs not define the word ** District''. 

2.— -‘Co//ocfor." 

(1) Collector— Definition. 

** Collector " shall mean, if a Presidency town, the Collector of .Calcutta, 
Madras or Bombay, as the case may bo, and elsewhere the chief 
officer in charge of the revenue-administfation of a district. S. 3 (10), 
General Clauses Act (X of 1S97). H 

(2) Collector —Jurisdiction. , 

See Regulation 11 of ,1803. , I 

Sums recoverable as an arrear of land revenue.^* 

«. 

Examples. 

See Act XIX of 1(183 (Land Improvements Acts) S. 7, els. (a) — (d) ; Act XII of 
18S4, S. 6 ; Act I of 1858; S. 6. Act VI of 1839, S. SO (1). . J 

3. (1) Where an arrear of land-revenue, or a sum recoverable 

as an arrear of lapdTrevenue, is paya'ble to a 
Collector by a defaulter being or having property 
in a district other than that in, which tho arrear 
accrued or the sun is payable, the Collector may 
send to the Collector of that other district a 
certificate in the form as nearly as may he of the schedule, stating — 


Recovery of publio 
demands by enforce- 
ment of process in 
other districts than 
those in which they 
become payable. 
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8b. 3 •; 4] Act I of 1890 (revenue recovery). 

^ (a) the name of the defaulter and such other particulars as 
* may be necessary for his identification, and 
(6) the amount payable by him and the account on which it 

* is due. • 

(2) The certificate shall be signed by the Collectoi* making it, 
and, save as otherwise provided by this Act, shall be conclusive 
proof of the matters therein stated. 

(3) , The Collector of the other district ^ shall, on receiving the 
certificate, proceed to recover the amount stated therein as if it 
were an arrear o£ land-revenue which had accrued in his own 
district. 

(Note). 

, /.- “ The Collector of — district/* 

The other district. * 

, may bo in the same Presidency or in another Precidency. K 


4, (1) When proceedings are taken against a person under the 

Remedy available foregoing section for the recovery of an 

to person denying amount stated in a^ certificate, that person may, if 

iZjnt*‘reooveMd ^6 liability to pay the amount or any 

under last foregoing thereof and pays the same under protest 

made in, writing at the time of payment and 
signed by him or his agent/ institute a suit for ^ the re-payment 
of the amount or the part thereof so paid. 


(2) A suit under sub- section (1) must be instituted in a Civil 
Court'having jurisdiction in the local ^rea in which the office of the 
Collector who made the certificate is situate, and the suit shall be 
determined in accordance with the law in force at the place where 
the arrear accrued or the liability for the payment of the sum arose. 

(3) In the suit the plainti|f may, notwithstanding anything in 
the last foregoing section, but subject to the law in force at the place 
aforesaid, give evidence with respect to any matter stated in the 
certificate. 

(Notes), 
i.— “Siiif." 

Scope of»BeotioD. 

This section does not prelcribe the period within which the suit should be 
brought. But in this respect the law of the place whore the suit is 
* allowed to bo jirought should bo observed. L 

2,—** Evidence/* 

Oral evidence. 


This is subject to the provisions of |he Evidence Act. 


M 
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lectors of^ sums re- 
coverable as arrears 
of revenue by other 
public officers or by 
local authoritiofi. 

were an arreai* 


Aot I of 1890 (nEVENtJE becovebt). Us. B ft 6 

5. Where any sum is recoverable as an arrear of Ijjnd-reyenue 
. ^ , by any public officer other than a CollAJtor or by 

any local authority, the Collector of the district 
in which the office of thaji officer or authority is 
situate shall, on the request of the ollicer or 
authority, proceed to recover the sum as if it. 
of land-revenue which has accured in his own 
district, and may send a certificate of the amount to be recovered to 
the Collector of another district under the foregoing provisions of 
this Act, as if the sum were payable to himself. 

(1) When the Collector of a district receives a certificate 
under this Act, he may issue a proclamation 
8ale*unds7this^Acr prohibiting the transfer or charging of any im- 
moveable property belonging to the defaulter in 

the district. 

(2) The Collector may at any time, by order in writing, with- 
draw the proclamation, and jt shall be deA3iiie(l to be withdrawn 

when either the amount stated in the certificate has been recover- 

• 1. 

ed or the property has been sold for the recovery of that 
amount. 

(3) Any private alienation of the property or of any interest 
of the defaulter therein, \vhcther by sale, gift, mortgage or other- 
wise, made after the issue of the proclamation and before the with- 
drawal thereof, shall be void'as against the Government arid any 
person who may purchase the property at, a sale held for the 
recovery of the amount stated in the certificate. 

(4) Subject to the foregoing provisions of this section, when 
proceedings are taken against any immoveable property under this 
Act for the recovery of an amount stated in a certificate* thp inter- 
ests of the defaulter ^ alone therein shall be so proceeded against, 
and no incumbrances created, grants made or contracts entered 
into by him in good faith 2 shall be rendered invalid by reason, 
only of proceedings being taken against tl\ose interests. ' 

(5) A pioclamation under this section shall be ma^e by beat of 
drum or other customary method and by the posting of a copy 
thereof on a conspicuous place in or near the property to which it 
relates. 
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, , (Notes). 

private alienation. .. .Interests oi the defaulter,” 

1 t 

Revenae Recovery Act (Madras) II of 166A, Ss. 5, 56, 44 Sale of land, in Court 
attction—Land sold not tivinsferred to name of purchaser in register of trans- 
fer-diet 1 of 1890, S. 6 Ji) and (4)— Subsequent sale of same land for arrears 
of revenue due.by judgment-debtor in respect of land held under another paitah 
^ —Reg. XXVI of 1802, S. 3 -'Validity of revenue sale. 

Plaintifi saed for a declaration that a revenue sale was invalid. The first 
defendant had lands in two villages. The lands entered in the pattah 
• held by the first defendant in one of the villages were sold in execution 

of a Civil Court decree and purchased by the plaiqtiff. It was admitted 
that, at the date of the Court sale, no arrears on account of land 
revenue were due by the first defendant in either village. Subse- 
» quently, the lands purchased by the plaintiff were sold by Government 

for arrears of revenue due in respect of land in the Ifirst defendant's 
^ pattah in the other village. Plaintiff had not applied to the Collector 

for transfer of pattah for the lauds in his name. Held that tfie plaint- 
iff was entitled to a decree as prayed for. 

Per Moorcy J, — S. 3, Reg. XXVI of 1802, laid down that no transfer of land which 
f was not registered exempted the person in whose name the entire 

estates wore registered from paying the revenue duo to Government 
from such land. Consequently, the transfer by Court sale of the 
lands from the first defendant to the plaintiff did dot relieve the first 
^ defendant or tho hands from liability on account of land revenue due 

by him for those lands, inasmuch as there was no change of registry 
regarding them in, the Collector’s office. Though S. 5, Act 11 of )8G4, 
(Madra.s) provided^tbat.all the moveable and immoveable property of 
a defaulter, whorevor it was found, could be proceeded against in order 
to recover arrears of land revenue due by him, yet, having regard to 
the provisions of S. 6, sub-sections (3) and (4) of Act I of 1890, what 
was sold at tho revenue sale was the interest of tho defaulter in the 
* ' lands, and that interest was thfen, in consequence of the prior sale at 

Court auction and purchase by the plaiutiff, -practically nothing. 
26 M. 621»=13M.L.J. 139. N 


2.~“Ooo£f faith. 

Good faith. * 

A thing shall bo deemed to be done in good faitk ’* whore it is in fact done 
honestly, whether it is done neligently or not. S. 3 (20), General Clauses Act, X 
of 1897. • . • * 0 

Savingoflooaliaws 7. Nothing in the foregoing sections shall 

relating to revenue. 1 ,q construed — 


(ft) to impair any security provided by, or affect the provi- 
sions of, any" other enactment for the time being in 
force for the recovery of land-revenue or of sums 
recovSralile as arrears of land-revenue, or 

(b) to authoriiie the arrest of any person for the recovery of 
any tax payable to the corporation, commissioner, 



Act I of 1890 (ebvenue ebcovbrt). [Sji. 7 & 8 

« 

committee, board, council or person having authority 
over a municipality under any enactment for ^he time 
being in force. * 

* • 

8. When this Act has been applied to^&ny local area w,hich is 

under the administration of the Governor Gen- 

Rocovery in Bri- Council but which is not part of British’ 

tish India of certain -i- pin •• • • 

public demands vis- India 1, an arrear of land-revenue accruipg in 

india^.*'^^^^ British recoverable as an arrear 

* of land-revenue and payable to a Collector or 

other public officer or to a local authority in that local area, may 

be recovered under this Act in British India. 

(Note). 

• l,—*‘Act has been — British India.” 

Notification applying the Act. 

For— to all territories which arc under the administration of the Gover- 

nor General in Council but which are not part of British India, includ- 
ing the territories for the time being administered by the Agent to 
the Governor-Genera^ in Balluchistan v such Agent, see No. 1415-1, 
dated 30th April, 1890, Western India volume of Maepherson's Lists * 
of British Enactments in force in Nativb States. * P 

THE SCHEDULE. 

Chrtipic'atb'. 

[See section 5, subsection (I).] 

From 

The Collector of *■ 

To 

The Collector of 

Dated the of ' 18 . 

The sum of Rs. is payable on account of by 

, son of , resident of , whs* is believed (to be 

at ) (to have property consisting of at ) 

in your district. 

Subject to the provisions of the Revenue Recovery Act, 1890, ' 
the said sum is recoverable by you as it it 'were an arrear of land- 
revenue which had accrued in your own district, and you are here- 
by desired so to recover it and to remit it ta my office al 

A.B., 

, Collector of 
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c . 

Collector, Definition, H, 2* 

Jurisdiction, 1, 2. » 
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by local authorities, S. 6, 4. 

^ D 

Definition, District, S. 2, 2. 

Collector, S. 2, 2. 

Defaulter, S. 2, 2.* 


District, Definition, 2. 


E 

Evidence, Oral, M, 3. 


• 

• 

G 

Good faith. Definition, 0, 5. 

L 


Local authorities', Reovivery by Collectors of sums recoverable as arrears of revenue by 
B. 6, 4. . 


P 


Fublic offoers. Recovery by Collectors of sums recoverable as arrears of revenue by 
other S. 5, 4. 



11 


INDEX. 


Proem, E^o wiry of public demands by eiiforcem3tit of, in other districts thif.! those 
in which they become payable, S. 3, 2, 3. , , 

PrKiperty, liable to sale under this Act, S. d. 4 , 8 . 

Public demands, Kecovsry of, by enforcement of proec^ in other districts than those in 
which they become payable, S. 3, 2, 3. ^ « 

Recovery in British India of certain, arising beyond British India, S. 8, 6. 


R 


Recovery, of {Tublic demands by enforcement of process in other districts thad those in 
which they become payable, S. 3, 2; ‘ 

by Collector^ of suras recoverable as arrears of revenue by other public officers or 
by local authorities, S. 6, 4 . ^ 

in British India of certain public demands arising beyond British India, S. 8, 6. 

Reg, XXVI of 1S02, S. 3— Sale of land in Court auction— Land sold not transferred to 
nam^of purchaser in register of transfer-'Subsequent sale of same land for 
arrears of revenue duo by judgment-debtor in respect of laud held under 
* another pattsih, N, 3. 

Remedy, available to person denying liability to pay amount recovered under S. 3 of 
this Act, 4, 3. 

Revemie, Saving of local laws relating to S. 7, 8, 6. 

Recovery in British India of certain public demands arising beyond British 
India, S. 8, 6. 


s 

Saving, of local laws relating to revenue, S. 7, 3, 6. " * 

Suit, Remedy available to person denying liability to piy amount recovered under S. 3 
of this Act, S. 4,3. 

Scope of section 4 of the Act, L, 3. 


w 

Words and Phrases, Meaning of— District, S. 2, 2. 

„ Cf*llector, S. 2, 2, 

„ Defaulter, S. 2, 2. 
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•THE SUPRJBME COURTS’ OFFICERS 
TRADING ACT, 1848. 

. (Act XV of 1848 


[Passed on the 17th June, 1848.] 
. HISTORICAti MEMOIR. 


Name of Act 


How affected. 


1848, ! XY Supreme Courts* Officers! Rep, in part, Act Xll of 1876. 
Trading. 


An Act to forbid trading by the officers of the Supreme Courts. 

For the better dischaige of their duties by the officers of the 
undermentioned Courts of Justice 2 : It is enacted 

pTcambIc. _ 

as follows : — 


• ^Notes). 

/.- Act XV of 1848,'' 


Short title. 


“ Supreme Courts’ Officers Trading Act, 1848 ” See the Indian Short Titles 
Act, 1897 (XIV of 1897). A 

’ * 2. — ** Officers. - Courts of Justice,** 

Cf, The Indian High Courts Act, 1861 (‘24 and 25 Vic., c. 104), S. 1. 

• 

1. No officer of any of the Courts of Judicature established by 
Prohibition,! in J^uyal Charter within the territories subject to 
case of offi^rs ol GovemiAeiit of the East India Company, or 

agaiiwT^ aicfptiiiR any ('Jourt established for the relief of insolvent 
’ • ’debtors within the said territories, shall directly 

or indirectly by himself, or by any other person or persons on his 
behalf, accept from any person or persons any gift or reward for 
any act or behaviour in his office, other than his 
offic^e^-^oarryffigon legal sftlafy and fees and profits (»f office, or hold 
dealings. office in any bank or public company, except 

as hereinafter excepted or carry on or be concerjied in any dealings 
as a banker or trader or as agent, hictor or broker either for his 
own advantage or for the advantage of any other person or persons, 



2 Act XY of 1848 (supukme coukts’ offioiuis tkading). [Ss. 1 to 4 

• • 9 

except such dealings as it may be part of the duty of any stfch 
•officer by virtue of his office to carry on. ^ 

(Notes). 

Prohibition , 

8b. iSf 21. 31, Insolvency Act (11 & 12 Vic.,* Chap. 21)— Act XY of 1848 (Supreme 
Courts’ Officers)— Sale of Insolvent’s estate subject to mortgage- -Official 
Assignees Commission. • 

(a) An or^er in insolvency proceedings was made directing the OiTiciAl Assignee 
to soil certain immoveable properties which were subject to a 
mortgage, on tbe application of the mortgagee, with the consent of 
the Official Assignee : On the question as to the commission payable 
to Official Assignee. Held that the Official Assignee was entitled to 
commission out of the iiisnlvent’s estate, not on the full value of the 
property sold, but only on the amount coming to the insolvtmt’s 
estate. (13 B.L.R. App. 9 Com.) 36 C. 990 = 4 Ind. Gas. 697. B 

N.B. — The attention of the Court in 13 B.L.R. App. 9 was not called to the 
Supreme Courts’ Officers Act. (Ibid), C 

(h) The Official Assignee cannot claim commission on the full value of the pro- 
perties qua -kuctioneer, on account of the prohibition contained in the 
Supreme Courts’ Officers Act. (Ibid), * D 

(c) Besides a trustee having power to sell by auction cannot employ himself as 

the auctioneer and chaise the trust cstaterwitb his commission. (J6id).E 

(d) The practice of the Court, for 30 years to allow commission on the full value 

of the propertieb sold, was overruled as being contrary to the expless 
words of both the Indian Insolvency Act and the Supreme Courts’ 
Officers Act. (Ibid), * F 

f 

2. This Act shall not be construed to forbid any officer of any 

of the said Courts, who is also a practising ad 

Exemption of offi- . i- ^ ^ , 

cers who arc also vocate, attorney, solicitor or proctor in any of the 
advocates, etc. Courts, <roiu taking the usual fees and* emo- 

luments of advocates, attorneys, solicitors or proctors, nor to apply 
to any advocate, attorney, solicitor, proctor, sheriff, assignee, recei- 
ver or committee, so far as be is hold to be in that capacity merely 
for some purposes an officer of any of the said Courts. 

3. This Act shall not be construed to forbid any officer of any 

of the said Courts ftom holding* any unpaid office 

Holding unpaid g^j^y y^iciety for charitable purposes or for the 
office in society. ‘ , 

advancement of knowledge, or for the encourage- 
ment of science, art or manufactures. 

« 

4 . Every officer of any of the said Courts who shall knowingly 

offend against this Act shall, on conviction there- 
ooDtoi^onof ot be liable to be punished by deprivation of his 
office, and also, by the sentence of the Court before 
which he shall be convicted, may be declared incapable, and in that 



8. 4] Aot XT of 1846 (supramk cuuuts' officers tradinu). '3 

» • . 

cas6 shall become incapable, of being appointed to the same or any 
other offic’e of the same Court, or to serve Her Majesty * * * in the 
territories under the G-overnment of the East India Company, qr in 
such part of the said territories as shall be specified in the ‘sentence, 
or‘in the discretion of the Court.may be otherwise punished by fine 
or fine and imprisonment for his misdemeanour as to the Court shall 
sbem fit, regard being had to the nature of his offence. 

^ (Note). 

Legislative Chaegei. 

The words “ or the East India Company ” were repealed by the Repealing Act, 
1876 (XII of 1876). 0 
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Exemption^ of officers who are also advocates, etc, Act V of 1848, S. 2, 2. 
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THE ‘GOVERNMENT MANAGEMENT OF 

’ PRIVATE* ESTATES ACT, 1892- ‘ 

» * 

(ACT X OF 1892.) 


{Passed on the 25th Dcioher, 1892) 

HISTORICAL MEMOIR. 


Year. 

No 

of Act. 

Name of Act. 

How affected. 

1879 

lX(Ucn.) 

Court of Wards Act, 1879 ...! 

Rep., in part, Act X of 1892. 

‘l881 

IlI(Bon.) 

Do 1881 ...j 

Do 

1892 I 

X 

1 

Government Management ofj 
Private Estates Act, 1892 ...| 

Rep., in part, Aot XllI of 1898, S. 16 


An Act to provide for the levy of a rate on private estates under the 
management of the (xovernment to meet the cost of supervision and 
management! 

Whereas it is expedient to provide for the levy of a rate on 
private estates under the management of the Government to cover 
the cost of all Government • establishments in so far as they are 
employed in the supervision and management of such estates, other 
than establishments specially entertained for any particular estate 
or grqup of, estates, and to meet all contingent expenditure incurred 
by the Government in connection with such supervision and 
management : It is hereby enacted as follows : — 

(Notes). 

“/Icr X of 1892.** 

• > 

(1) Statement of Objeote and Reasone. 

For -* — see Gazette of India, 1892, Pt. V, p. 14. A 

(2) Report of the Select Committee. 

For seG Gazette of India, 1892, Pt. V, p. 09. B 

(3) ProoeedingB in Council. 

For see Gazette of India, 1892, Pt. VI, p. 73. C 

(4) Places where has been declare^ to be in force. 

This Act has been declared in force in 

(1) Up^erBufma (except the Shan States) by the Burma Laws Act, 1898, 

(XIII of 1898). 

(2) The Santhal Parganas by the Santhal Parganas Settlement Regulation, 

1872 (HI of 1872), S. 3, as amended by the Santhal Parganas Justice 
and Laws Regulations, 189d (111 of 1899), S. 3* O 

87—4 



2 Aot X^of 1892 (qov. management of feivate estate). [I^b. 1 ft 2 


Title, extent, nnd 1- d) I’h's Act may be called tbe Gqvern- 

commenoement. ment Management of Private Estates’ Act, 189‘2. 

t 

(2) It extends to the whole of British India, inclusive of 
* * * British Baluchistan ; and 

(d) It shall come into force at once. 

(Note). 

LegUlative Changes. 

Tho words " Upper Burma/* in sub-scction (2) were repealed by bhe Burma 
Laws Act. 1898 (XllI of 1898). £ 

2. In this Act, unless there is something 
Definitions. . 

repugnant in the subject or context, — 

(1) immoveable property ^ includes land, buildings, here- 
ditary^ allowances, 2 rights to ways, 3 lights, ferries, 4 fisheries,^ 
or any otherb enefit to arise out of land,® and things attached 
to the earth, or permanently fastened to anything which is attached 
to the earth, but not standing timber, 7 growing crops, 8 or 
grass ; ^ 

(2) ‘‘gross income” includes all receipts of every kind in 
produce or cash, except money borrowed, recoveries of principal, ' 
and the proceeds of sale of immoveable property or of moveable 
property properly classed as capital ; and 

(8) “private estates under Governrlient management” include — 
(a) estates under the Court of Wards ; 

(i) encumbered estates under Government management ; 

(c) estates attached fCr default of payment of Government 
revenue ; 

{d) minors’ estates placed under the guardianship of a 
revenue-officer of the Government by a Civil Court ; 

(e) estates managed by a Collector in pursuance of any order 
made under the Code of Civil Procedure ; and 
(/) all other estates made over to, or taken ‘under the manage- 
ment of, a revenue-officer of the Government as such 
under any law for the time being in force, or in virtue 
of any agreement. 

(Notes). ' 

A— ‘ * Immo veable property . ' ’ 

(1) Immoveable properAy— Scope of the term. 

(i) The term “immoveuble property” comprehenda all that would be real 
property aooordiag to English law. 13 B.LiR. 264 ; overruling 4 B. 
H.G.R. 189. * P 



8. 23 .)Lot X. of 1822 (oov. makagembkt op private bsxa3:e). 2 

^ ^ I . — ** immoveable property **-^{Continued), 

•tii) The expression ** immoveable property,’* under the law o! British India 
* is given a wide significance, and, as held in 11 I. A. p. 62, it oompre- 

I hends certainly all that would be real property, according to English 

I . Law and possibly more. {Ibid,) G 

Different enaotmentB have modified t'he literal sense of the term ’’immoveable 
property” to suit their respective purpose. 

’ (a) Immoveable property shall include laud, benefits to arise out of land, and 

things attached to the earth, or permanently fastened to anything 
^ attached to the earth. S. 3 (25), General Clauses Act (X of 1897). 

N.B.—” This definition, it may be observed, applies to all those Acts which 
deal with immoveable property, but which do not contain any defini- 
tion oa it,” 3 A.L.J. 148. H 

, (6) ” Immoveable property” includes land, buildings, hereditary allowances, 

rights to ways, lights, ferries, fisheries, or any other^ benefit to arise 
out of land and things attached to tho earth or permanently fastened 
• to anything which is attached to the earth but not standi ig timber 

growing crops, or grass. (S. 3, Registration Act, XVI of 1908). 1 

(c) Immoveable property includes land, incorporeal tenements and things, 

attached to tho earth, or permanently fastened to anything which is 
' attached to tho oartb. (S. 3, Indian Succession Act). J 

(d) Immoveable property shall extend to and include messuages, tonemeiits 

and hereditaments, corporeal and iucorporeal, of every tenure or 
description, whatever may be the estate or interest therein. (S. 2, 
. Indian Truatoe Act, XXVIl of 1866). K 

(e) ” Immoveable property ” does not include standing timber, growing crops 

or grass. (S. 3, Transfer of Property Act, 1882). L 

(/) In tho Indian Penal Code, ” Immoveable property ’* is not defined but there 
is a definition of the term moveable property which runs as follows: — 
The words “ moveable property” are intended to include corporeal pro- 
perty of every description, except lands and things attached to the 
earth or permanently fastened to anything which is attached to the 
•• ' earth. (See S. 22, I.P.C.). * II 

(3) Definition of the term wider in this Aot, 

Tho definition given here should be read as supplemental to the definition of 
the term in 8. 2, General Glauses Act, I of 1868, as the definition in 
• this Act is wider in scope. Sec 13 M. 54. See also, 9 B. 97 ; 9 B. 
658; 10 B. 73. , , N 

(4) The following are immoveable property. 

(a) The Interest of a tenant in his holding. 3 A. 422 (This decision was 

' with reference to the definition of immoveable property in the General 

Glauses Act, 1 of 1868). 0 

(b) A corody (or nibandha) involves generally the idea of a connection with 

immoveable property. 9 B.H.G.B. 222 (226) 14 M.I.A, 551. P 

(p) The plaintiff had, under a grant from the Poishwas, acquired aright known 
as tipnis pansarc right, to levy, in the territory now owned by Punt 
Suchi, a certain rate or cess on all imports into, and exports from it. 

, Held, that what the plaintiff claimed was an allowance granted by 
the t^eisbwa ill porraanonce, and such an allowance, whether secured 
On land, or not, being accordiug to Hindu law nibatidha^ was immove- 
able property. 33 B. 373-11 Bom. L.R* 352-2 lud. Gas. 499, (6 B 
646, 27 B. 22, . Q 



4 Ac^ X of 1892 (gov. makagembni of fbivaie esiaxb). [S. 2 

I 

immcveabtc property**-— (Concluded). ^ ^ 

(d) A Toda giras hak, being a right to receive ai) annual payipent/tho liability 

. for which is not a mere personal liability but one which attachlbs to 

ihe inamdar into whose hands the village may pass is “ an interest in 
immoveable property. ” 13 6.L.R. &4' (overruling 4 B.H.G.B. 289); 

8 M.I.A. 1 ; 23 A. 209 ; NiW.P.H.C.R. (1867) 63 (F.B.). rR 

(e) In the case of a customary right to receive hag4-chahram where it does not 

appear that the Zemindar’s right to a share of the purchase money is 
r. limited to a right to claim it from the vendor, the right . can be 
enforced against the 'vendee also. 23 A. 209 (210) ; (N.WoF.H.C.Ra 
(1867), 63 (F.B). F. 13 B.L.R. 254 (P.C ). S 

(/) The Vafshasan allowances are immoveable property. 23 B. 22 (26). T 
({/) Hereditary oiHces are regarded as immoveable proj^erty by the Hindu law. 

9 B.H.C.R. 99. (Approved in 13 B.L.R. 264, 263, 264 (P.C.) ; 2 M. 

^ I.A. 23 ; 4 B.H.C.R. 51 ; 7 B.H.C.R.A.C. 1.) ' U 

(h) Also a grant by the Peishwa, by a sunnad, dated 1790, of annual allowance 

f and three khandis of rice to be levied from certain mahala and foils 

mentioned in the sunnad. 6 B. 546 (F.B). Y 

N.B. — In 5 B. 322, an “annuity ” was not regarded as immoveable, because it 
was not made a charge upon land. (Overruled by 6 B. 546). W 

(i) A right of pre-emption. 37 P.R. 1888. ^ X 

(j) A decree for the sale of immoveable property passed on a hypothecation 

bond has been held to bo immoveable property. 1 B. 267 ; 9 C. 839 ; 
9 C. 520 ; 4 M.H.O. 378 ; 18 B. 332 ; C/. 11 B. 506. Y 

(k) Tari palms and cocoanut trees. U.B.R. 1903, 3rd Qr. Registration, p..!. Z 

J.—** Hereditary allowances.** 

(1) Agreement eecuriog payment of money annually for temple expense. 

% 

An agreement securing payment of a certain sum of money annually for the 
expense of a temple is not one relating to hereditary allowance. 
21 B. 387. A 


(2) Malikana. 

A right for malikana, which is an annual recurring charge on immoveable 
property is immoveable property. 9 A. 5.91 ; 5 G. 921. B 

3.— ** Rights to ways.** 


Right of way— Easement. 

(а) A right of way is hnmovoable property and' there is nothing in S. 44, Ci\ • 

Pro. Code, 1882, repugnant to the interpretation of the term ” im- 
moveable property ” as including a right of way. 13 C.'W,N, 451 = 
9 O.L.J. 336 : 19 C. 544 ; 23 B. 673 : 21 W,R. 178 ; 35 G. 889, E.). C 

(б) So also a claim to an easement. 24 W.R. 300. D 


4 . — “ Perries.** 

Right of terry. 

A has been held to be included in the conception of immoveable property. 

13 M. 54. £ 

5.—** Fisheries.** 

Fishery. 

The following have been held to bo included in the conception of immoveable 
property : — 

(i) Right of fishery. 3 C. 276 , 20 C. 446 ; 24 0. 449 ^2 G.W.N. 109. F 
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, S.—“Fiaheriea’’—(Oonclvded). 

6i) right to in a tank being immoveable property, a suit to recover 
possesRioxi of such right falls under S. 9, Specific Relief Act. 12 6. 
221, c/. 19 C. (F.B.) and 18 G. 80. ' 0 

> (iii) According to 16-A. Civ. Pro. Code. 1882, a suit for rent of a fishery 
is a suit for immoveable property. 24 0. 449 (454) = 2 C.W.N. 169, 
[19 0. 644 (F.B.), J^\]. * H 

« 6.—** Benefit to arise out of iaad/* 

, •• 

(1) Hatt I benefit' ariaing out of land. 

A hat is a benefit arising out of land and it is therefore within the term 
* immoveable property.* 22 G. 752. But see 29 0 . G14 (619). 1 

(2) Future crops— Fruits. 

^ (a) As, according to this Act, immoveable property includes any benefit to arise 
out of land, future crops must be classed as immoveable and not as 
moveable property. See 5 G.P.L.R. 6. J 

* (b) So also the right to future fruits on trees under S. 3 (25), Genera/ Glauses 

Act, 1897. 66 P.R. 1900. K 

(3) Right to collect dues. 

^Tho from a fair on a piece of land was held to be ** immoveable property ** 

such a right constituting a benefit arising out of such land. 27 A. 
462-2 A.L.J. 208»A.W.N. (1905), 48. L 

(4) Maintenance. * 

A suit for — seeking tio be charged on immoveablo property is not one for 
** benefit to arise out of land.** 9 G. 535 ; but see 21 B. 387. M 

(5) Fruits on trees to be produced in future. 

Fruits on trees to be produced in future do not come within the definition of 
immoveable properVi not being benefits to arise out of land. 72 P. 
R. 1884. See, also, 28 M. 182 (F.B.) = 14 M.L.J. 415 (F.B.). N 

7.—^* Standing timber/^ 

(1) ** Standing*”— Significance of the word. ^ 

(а) The word ** standing ” used before timber has been used purposely inas- 

much as trees before severance from the ground are reckoned as 
forming part of it and are therefore immoveable property, but on 
„ severance of course, they become moveable.*’ See 22 G. 877 ; 25 G. 
692. 0 

(б) ** It is thus manifest that, in order that a certain tree should be put in 
# the category of ** standing timber ** it must be a tree which is fit to be 

* used in building and repairing houses, and that it must not have 

been severed from the ground.” 3 A.L.J. 213. P 

(c) Farther, if an ordinary fruit- bearing tree is used in a certain locality for 
building and other purposes of like nature it is to be treated as stand- 
^ ing timber. 3 A.L.J. 213. Q 

A 

(2) Timber. 

(a) By the term is meant properly such trees only as are fit to be used in 

ibuildjng and repairing houses. 24 B. 31 (33). R 

(b) ** In Dart, it is laid 'down that timber includes, by*local custom, beech and 

various other trees, even trees which are primarily fruit trees, as cherry, 
chestnut and walnut. Chandoa v. Talbot^ 2 P. Wms. 606 cited in 24 
B. 31 (83). « S 
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7. -** Standing timber {Concluded), ^ ^ 

(8) Mango tree— Timber. , 

f 

Though, primarily, a mango tree is a fruit- bearing tree and not a timber tree, 
still, if, aocordiog to the custom of a^^rticular locality, such 'tree is 
used in building or ropairipg houses, it oan be taken to be & tiilhber 
. tree. Sec 24 B. 81 (83). ^ 


7 . — * * Growing crops, * ^ 

(1) Growing crops. 

ace not included in the definition of immoveable property. 11 C.P.L.B. 

87^(98). U 

(2) ** Crop ” defined. 

(a) A crop is defined in Wharton’s Law Lexicon as the seeds or prodpets of 
' the harvest in corn. II C.P.L.K. 87. Y 


,(b) But the term, as used in this Act, must be bold to include all vegetable 
growths whether in the form of fruit, bark or roots. {Ibid,) W 


8,^** Grass,** 

Grass, meaning of the term. ^ 

[а) Grass means also growing grass or herbage. 

(б) ** And a right to dep isturcj or to cut grass fcr an indefinite time would be 

regarded as a right in immoveable property.” See Shephard and 
Brown’s Transfer of Property Act, p. 12. ** X 

3. It shall be lawful for the Local Grovern- 

Power to levy rate. ^ . 

ment^ — 

(1) to levy on all private estates under Government manage- 
ment a rate, not exceeding five per cent, on the gross income, 
calculated, as nearly as may be possible, to cover — 

(а) the costs of all Government establishments in so far as 

they may be employed in the supervision or management 
of such estates other than establishments, specially 
entertained„for the sup,ervision or management of any 
particular estate or group of estates, and 

(б) all contingent expenditure incurred 'in consequence of 

such supervision or management ; 

(2) from time to time to vary such rate ; and 

(3) to reduce or remit such rate in any special case or .cases as 

may be equitable : * ^ 

Provided that, in deciding the amount of th^ rate to be levied 
under this Act on ' any particular estate or group of estates, the 
Local Government shall consider the expenditure incurred on 
special establishments for such estate or estates. 
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(Note). 

Local Government . " 

• CentFal Provinces. 

* For instance of notil^ci^tion issued under the powers conferred by this section 
' fixing a rate to be levied on private estates under Government 

management, soe Central Provinces List of Local Rules and Qrdors. 

• 4. In cases where an officer of the Government is employed to 

. * give legal advice, or to audit accounts on behalf 

special^offarges. estate, the Local Government, if it consi- 

ders the services rendered to be of a special 
nature, may, in its* discretion, direct a special charge to be made 
against that estate on account of such services, irrespective of the 
rate leviable under the last foregoing section. » 

« 5. Nothing in this Act shall apply to the cost of establishments 

specially entertained or to expenditure of any 
ci^expenditure.”^^' description specially incurred in respect of any 
j particular estate or estates. 

6. All rates for general supervision or management levied by 
, any Local Government before the commencement 

of pastorate” of this Act shall be deemed to have been levied 

under this Act. 


7. The Local Government may make any rules, i and issue 


Power to make 
rules. 


any orders, which may be necessary for carry- 
ing this Act into effect, and which are consistent 
therewith. 


(Notes). 


(1) Punjab. 

For instances of fulos made under the powers conferred by this section, see 
Punjab List of Local Rules and Orders. Y 

(2) United HrovlnoeB of Agra and Oudh. 


For instances of rules made under the powers conferred by this section, see 
North-Wc.stern Provinces and Oudh Gazette, 189S. Z 


8 . ^WKere any Government establishment is employed in such 
Exemption from supervision as aforesaid, the Local Government 

jurisdiction of Court, shall be the sole judge of the cost attributable to 

^such employment, and its decision thereon shall not be questioned 
in any 0ourt of Law or otherwise. 

9 . Section 17 of the Court of Wards Act, 1879 (passed by the 

* , Lieutenant-Governor of Bengal in Council), and 

Repeal. much of Act III of 1881 (also passed by the 

Lieutenant-Governor of Bengal in Council) as relates to section 17 
of the said Court of Wards Act, 1819, are hereby repealed. 
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